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THE AUTH0E8 OF THE PEINCIPAL AETICLES IN THIS VOLUME 
AEE AS FOLLOWS:— 

General Introduction by SiE F. Pollock,, Bart. 


AhaimenJt. Pka Bl^e Odgers, 

Q.C.* 

Abdicciiion,-S, P. Wallis. 

Ahdiibctwn.-’W. F. Craies. 

Ahmvnahle Grim. — W. F. Craies. 

'*• 

AhorigineSf Protection o/.—Thomas Barclay. 
Abortion.— W, F. Craies. 

Abridgment — A. W. Donald. 

Absent Parties.— T. Snow. 

Absolute privilege. — W. Blake Odgers, 
Q.C. 

Abstract of Title.— W. H. Gover. 

Accession of Sovereign,— 3. P. Wallis. 
Accession to Property.— 3. R. M‘Ilraith. 
AccessoriL—W, f. Craies. 

Accident Insurance. — W. Blake Odgers, 

Q.C. 

Accommodation Bill.—D. M. Kerly. 
Accommodation Worhs.—ALTB.m) A. Hudson. 
Accomplice.— W. F. Craies. 

Accord and Satisfaction.— B. M. Kerly. 
Accotmt Duty.—T, A. C. Hampson. 

Account Settled.— W. Blake Odgers, Q.C. 
Accounts and Inquiries.— Ij. W. Greenwood. 
Accounts^ Falsification of.—\Y. F. Craies. 
Accounts Stated.— T. J. Bullen. 

Accountant. — ^T. M. Stevens. 
AccvmAilation8.—IL. W. Law. 

Acquiescence.— B. M. Kerly. 

Act of Parliament.— Pavl Strickland. 

Act of Settlement.—Sm W. R. Anson, Bart. 
Act qf State, — J. P. Wallis. ^ 

Actio persomjtUs moritur cum persona.— k, W. 
Donald. 

Ademption.— IL, S. Theobald. 

Adjamt Support.— Lbybourn Goddard. 
Admmsvrermt of Dower ; and 
Admeaeuremont of Pasture.— Q. 3, Turner. 
Administration^ Action o/,— C. W, Green- 
wood. 


Adm/iral; 

AdmiraMy Division; and 

Admiralty^ The . — Sir Walter G. F. Philli- 
MORE, Bart. ; a|d G< 0. Phillihore. 

Admissions {in CM Proceedings). — B. M. 
Kerly. 

Adulteration.— W. F. Craies.. * 
Advanmnent.—JImTLLR TEbbutt. 

Adverse Possession.— 3ows M. Lightwood. 

Advertisements ofQueenMizaheth.—3. Arthur 
Price. 

Advice of Courtf Petition for; and 
Advice on Evidence , — D. M. Kerly. 
Advocate.— P. 0. Crump, Q.C. 

Advocate^ Queen^s; and 

Advocates, College of— S ir Walter G. P. 
Phillimore, Bart ; and G, G. Philli- 

MOKE. 

Advow8on,—3. Arthur PRids, 

Affeeror8.—Q, T. Turner. 

Affidmit.—3. G. Pease. 

Affiliation.— F. W. Sherwood. 

Affinity,— W. Digby Thurnam. 

Affreightment.— ^iR Walter G. F. Philli- 
more J and G. G. Phillimore. 

Agency, Election.— Q. H. B. Kenrick. 
Aggrieved.— B. M. Kerly. 

Edgar FoA. 

Agnus Dei,— 3, Arthur Price. 

Air,— 3. Leybourn Goddard. 

A to;* and 
Ato.—W. F. Craies. 

A to— T homas Barclay. 

A toon^.— H. Durley Grazebrook. 

nee; a|d 
A//wtnc«.— T homas Barclay. 

Allotments.— Q. B. M. CooBE, Assistant 
Charity Commissioner. 

Alongside; and 

Always Afloat. -S ir Walter G. F. Philu* 

. moHb, Bart. ; and 0. G. PHlLUMimE, 
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Ambaisadar.^TmouAS Barolat. ^ 

N. Marct. 

Ammdmmt of Blake Odgers, 

Q.C< 

Amends^ Tender qf.~J. G. Pease. 

American Law.^C, F. Beach, jun., of the 
New York Bar. 

American Securities,^FRANK Evans. 
Amotion,^J, P. Wallis. 

Analyeie.’—W, F, Craies. 

^wcwtor.— H. W. Challis. 

AncW.—SiR WalitEr G. F. Phillimore, 
Bart. ; and G. G. Phillimore. 

Aftcienf JDemesne, — H. W. Challis. 

Ancient Lights.-^. Lbybourn Goddard. 
Animale.’^p. M. Kerly. 

Annuities,-— H. S. Theobald. 

Apartments, — James Weir. 

Apology,—^, Blake Odgers, Q.C. 

Appeals,—!!, Snow, T. A. C. Hampson, J. R. 
M‘Ilraith, and J. S. Henderson. 

Appendant and Appurtemnt, — H. W. Challis. 
Apply, Liberty to.— F rank Evans. 
Apportionment— Edqar Foa. 

Appraisement (of 8hip8),SiR Walter G. F. 

Phillimore, Bart. ; and G. G. Philli- 
, more. 

Apprentice,^EYAm Austin. 

Appropriation of Water,— J, Leybourn God- 
dard. 

Appropriation of Payments, — W. Blake 
Odgers, Q.C. 

Arhitration,^!B.R Editor. 

Arbitration, . International, — Thomas Bar- 
clay. 

Archbishop; and 
Arc^d£^<m.— J. Arthur Price. 

Arches, Gourt of,—!W, Digby Thurnam. 
Architect,— A lfred A. Hudson. 

Ar7M)rial Bearings ; asid 
Amvy,—Q, H, Knott. 

Arraignment,— W, F. Craies. • 

Arson,— W, F, Craies. • 

Articles, Thirty-Nine,— 'W, Digby Thurnam. 
Artificial Stream,^, Leybourn Goddard.,1. 

■ Ariwaw.*— J. S. Hendebson.|I ^ 

AMGttft.— W. p. Craies. 

fimy,-^Qt. H. Knott. 

; and 

Assent, BoyaL—3, P. Wallis. 


Assessors^r—I, G. Pease. 

Arthur Price. * 

AssigmitenJts of Ghoses in Action,— yj, Blake 
Odgers, Q.C. • 

Assumpsit, — T. J. Bullen. 

Assurances,— FL, W. .Challis. • 

Asylums,— !flr Editor. 

AttiuAmsni of Debts ; md ^ 

Attachment, Writ of—Q, H. Knott. 
Attainder,— S ir W. R. Anson, Bart. 
Attempt— W, F. Craies. 

Attendant Terms , — H. W. Challis. 
Attestation. — G. J. Turner. 

Attornment , — James Weir. 

Attorwei/- Genera^.— A. W. Donald. 

Auction; and 

Awcto'owcer.— P atrick Evans. 

Auditor,—!, M. Stevens. 

Auth(yr,—J, R. Fisher. 

Autrefois Acquit ; 

Autrefois Attaint ; said 
Autrefois Gonvict — W. F. Craies. 

Average, General; and 

Average, Particular , — Sir Walter G. F. 
Phillimore, Bart. ; and G. G^ Phillj- 

MORE. 


Bail, Bail-Bond, Bail-Court, Bail-Piece. — W. 
F. Craies. 

Bailiff; 

Bailiff- Errant ; and 
Bailiwick— G. J. Turner. 

Bailments.— d ames W eir. 

Balance of Constitution,—!, Raleigh, Regis- 
trar of the Privy Council. 

Balance of Power.— T homas Barclay. 
Ballot,— G. H. B. Kenrick. 

Banc,—!, J. Bullen. • 

Banishment,— yf, H. Duckworth. 

Bank Books; 

Ba7h%Note; 

Bank of England; 

Bank Shares ; 

Banher arid Custorner ; md 

Banks and Banker,— F>, M. Kerly. s 

Bankruptcy,— E, Manson. 




AN ALPHABETICAL TABLE OF ABBREVIATIONS OF REFERENCES 
TO ENGLISH REPORTS, ETC., USED IN THIS WORK AND IN 
LAW REPORTS AND TEXT-BOOKS GENERALLY. 


A. (b.) A. front, B. back of a leaf 
Abr. Ca. Eq. . Abridcment of Cases in Equity 
A. C. . . . Appeal Court, Chancery, 
Appeal Cases 
Acc. or Agr. . Accord or agrees 
Act. . . . Acton’s Reports, Prize Causes 
Act. Can. . . Acta Cancellariac, by Monro 
Act. R^. . . Acta Regia 
Ad. & E. . , . Adolphus and Ellis’s Reports, 
KB 

Ad.&E.N.S. Adoiphus and Ellis’s K. B., 
New Series 

Add. E. R. . Addams’sEcclesiasticalReports 
A, & H. . . Arnold and Hodges’ Q. B. 
Reports 

Adm. .•. . Admiralty 
Al. & Nap. . Alcock and Napier, K. B., 
Ireland 

Ale, Reg. C. . Alcock’s Registry Cases, Ire- 

Aleyn . . . Aleyn’s K. B. 

Amb. . . . Ambler’s Reports, Chancery 

And. . . . Anderson’s Reports, C. P. 

Andr. . . . Andrew’s Reports, K. B. 

Anst. . . . Anstruther’s Reports, Exch. 

A. P. B. . . Ashurst J., Paper Book 

App. Cas. . Appeal Cases 
A. R. . , . Anno Regni 

Anon. . . . Anonymous 

Arch. Abr. Archbold’s Poor Law Cases 
P.L. 

Arm8.M.&0. Armstrong, Macartney, and 
Ogle’s Reports, N. P., Ireland 
Arn, . . . Arnold’s Reports 

Am.& H. Q.5. Arnold and Hodges, Q. .B. 

Asp. . , . Aspinall’s Maritime Cwes 

Ass. . , . Book of Assize 

Ast. Ent. . . Aston’s Entries _ , ^ 
Atk. . . . Atkyn’s Reports, Chance^ 
Aust. . . Austin’s County Court Cases 

Autk. . , Authentica 


/ , Broderip and Bingham^ Re- 
pori:8, C. P. 

B. & S. , . Best . and Stnith’s ’ : Reports, 


B. D. & 0. . Blackham, Dundas, and 
Osborne, N. P., Ireland 
B. & L. . . Browning and Lushington’s 
Admiralty Reports 
B. P. B. . . Paper Book of Buller 
B. R . . . King’s Bejich 
Bac. Abr. . . Bacon’s Abridgment. 

Ball & B. . . Ball and Beatty’s Reports, 
Chancery, Ireland 
Banc. Sup. . Upper Bench 
Bar. & Am. . Barron and Arnold’s Election 
Cases 

Bar. & Aust. . Barron and Austin’vS Election 
Cases 

Bar Rep. . . Bar Reports 
Barn. & Aid. Bamewall and Alderson’s Re- 
ports, K. B. ,, 

Barn. & Adol. Bamewall and Adolphus’s Re- 
ports, K. B.- 

Bam. & Cress. Bamewall and Cresswell’s Re- 
ports, K. B. 

Bara. K B. . Barnardiston’s Reports, K. B. 
Bara. Ch.. .Barnardiston’s Reports, 
Chancery 

Bames . . . Barnes’s Notes, C. P. 

Batt. . . . Batty’s Reports, K. B., Ireland 
Beat. . . . Beatty’s Chancery Reports, 
Ireland 

Beav. . . . Beavan’s Reports, Rolls Court 
Beav. & Wal. Beavan ana Walford Parly. 

Bel Bellewe’s Reports, K. B. 

Bel. App. . . Bell’s Cases on Appeal from 
Scotland , 

Bell’s C^C. . Bell’s Crown Cases 
Belt Sup. . . Belt’s Supplement to Vesey, 
senr. 

Beni. . . . Benloe or Bendloe’s Reports, 
K.B. . 

Bml & Dal. . Benloe and Dalison’s Reports^ 
^C.P. ) 

Bem.^hurch Bernard’s Church . Oases, Ire- 
Cas. land 

Bing. . . . Bingham’s Reports, U. P.. . ' ) 
Bing. N. C. . Bingham’s New. Cases, 0. P;.) 
BitU. ;€hamb. Bittleston’s Chambers. . . Rjfe- 
Rep. ports * 

Bitt].Prac.Cas.Bittle8tou’s.Practiceea8es - J 



lABU: OF ABBEEVIATJ ONS 


Bkv. & InaoL 


BladL J. E 
Gw. 

. 

Black. H.. . 

BU 

Bli. N. S. . 
Bps. & Pul. . 

B 08 .&P.N.R. 

Bott P. L. 
Cw. 

Br.Brev. Jud. 

Br. Eocl. . . 
Br. N. C. . . 
Brae. N. B. . 
Bridg, (J.) . 
Bridg. 0. . . 

Bro. Ab. . . 
Bro. Ent. . . 
Bro. C. 0. . 

Bro.P.C. 
Brod. & Fre. . 

Brod. & B. . 

BrowTil.Redv, 
BrownT. . . 

Buck . . . 

BulLN.P. . 
Bulat. . . . 
Bunb. . . . 
Burr. . . . 
Burr. S. C. . 


Bankruptcy and Insolvency 
Cases 

Blackerby’s Justice of the 
Peace Cases 

Sir Wm. Blackstone’s Reports, 
K.B. 

Henry Blackstone’s Reports, 
C. P. 

Bligh’s Reports, House of 
Lords ^ • 

Bligh’s Reports, New Series 
Bosanquet and Puller's Re- 
ports, C. P. 

Bosanquet and Puller’s New 
Reports, C. P. 

Bott’s Poor Law Cases 

Brownlow Brevia Judicialia, 
etc. 

Brooke’s Ecclesiastical Cases 
Brooke’s New Cases, K. B. 
Bracton’s Note Book 
Bridgman’s (J.) Reports, C. P. 
Orlando Brid^iian’s Reports, 
C. P. 

Brooke’s Abridgment 
Brown’s Entries 
Brown’s Chancery Reports 
(Eden or Belt) 

Brown’s Parliament Cases 
Broderick and Fremantle Ec- 
clesiastical Cases 
Broderip and Bingham’s Re- 
ports, C. P. 

Brownlow’s Redivivus 
Brownlow and Goldsborough’s 
Reports, C. P. 

Buck’s Reports in Bank- 
ruptcy 

Buller’s Nisi Prius 
Bulstrode’s Reports, K. B. 
Bunburv’s Reports, Ex. 
Burrow’s Reports, K. B. 
Burrow’s Settlement Cases 


m 


quer 


Ca. H. Cases time Hardwicke, K. B. 
Caims’lDec. . Cairns’ Deciisions, Reilly 
Cal. Ch. Proc. Calendars of Proceedings 
Chancery 

Cald. • . Caldecott’s Reports, K. B. 

Calth. . . Calthrop’s Reports, K. B. 

Cam. Scacc. Camera Scaccarii (Exchj^u 
Chamber)* 

Camp. N. P. Campbell’s Reports, Nisi Prius 
Car. & Kir. Camngton and Kirwan’s Re-t 

ports, N. P. # 

Car. & M. . Carrington and Marshman 

Car. & P. . Carrington and Payne’s Re- 
ports, N. P. 

Carp. P. C. Carpmael’s Patent Cases 
Cart. Carter’s Reports, C. P. 

Cart.T.M.Cas. Cartmell’s Trade Mark Cases 
Carth. . . . Carthew’s Reports, K. B^ ^ 
Cary . . . Cary’s Reports, Chancery 
Ca. t. Talb. . Cases time Talbot, Chancery 
Ca. Pra. C. P. Cases of Practice Common 
Pleas 

Ca, Six Cir. . Cases on the Six Circuits, 
Ireland 

Ca. Pari. . . Cases in Parliament 
Ca. C. L. . . Cases in Crown Law 
Ca. Pra. K. B. Cases of Practice in King’s 
» ** Bench 

Ch. Cas. . . Cases in Chance^ 

Ch. Cas. Ch. . Choice Cases in Chancery 
Ch. D. . . . Law Reports, Common Pleas 
Division 

Ch. Pre. . . Precedents in Chancery 
Ch. R. . . . Reports in Chancei^ 

Chari. Pr. Cas.Charlev’s Practice Cases 

‘a 


Chit. , 
Cl. H. L. 
Cl. & Fin. 


C. B. . . . Common Bench Reports, or 
Manning, Granger, and Scott’s 
Reports 

r C. B. N. S. . Common Bench Reports, New 
Series 

C, C. A. . . County Court Appeals 
G. C. R. . . Crown Cases Reserv^ 

0. dc E. . . Cababe and^llis, Q. B. 

C. dcM. . . Crompton and Meeson’s Re- 
ports, Ex. 

0. M. & R. . Crompton’s Meeson and Ros- 
coe^s Reports, Ex. 

G. P. . . . Common Pl^ 

0. P. D. . . Law Beporti^ Common Pleas 
Biviaion 

C. Theod. . . Codex Theodosiani 
Ga, • « . . Case, or Placita 
Oa. & Opin. . Oases and Opinions of Eminent 
Counsel 

Oa.Set. t Holt Cases of Settlement fsmp. Holt 


Chitty’^8 Reports, Bail Court 
Clark’s House of Lords Cases 
Clark & Finnelly’s Reports, 
House of Lords 
Cl. Ass. . . Clerk’s Assistant 
Clay. . , . Clayton’s Reports, York Assize 
Cliff. & Rick. Clifford & Rickards, Locus 
Standi Reports 

Cliff. &Steph. Clifford & Stephens, Locus 
Standi Reports 
Clift . . . Clift’s Entries 
Cod. Jur. Civ. Codex Juris Civilis 
Co. Ent. . . Coke’s Entries 
Co. Lit. . , Coke on Littleton (1 Inst) 

Co. M. C. . . Coke’s Magna Charta (2 Inst.) 
Cock, & Rowe Cockburn & Rowe’s Election 


Co. P. C. . . 

Co. on Courts 
CoL C. C. 
Co!l( 

Coll. Jurid. 

Colt 

Comb. 

Com. 

Com. Cas. . 

Com. Dm. 
Com. L. R. 


Coke’s Pleas of^ the Crown 
^3 InstJ 
Coxe’s 4 Inst. 

CollyePs Chance^ Cases 
Colles’s Cases in Parliament 
Collectanea Juridica 
Coltman’s Registration Cases 
Comberbach’s Reports, E. B. 
Comyns’s Reports, K. B. and 
C.P. 

Reports of Coxnmercial Cases 
by Mathew 
Comyns’s Digest 
Cdmmon Law Reports 



TABLE OF ABBEEVIATIONS 


Coo. A Law. Connor & Lawson’s Beports, 


Chance^, Ireland 
lonroy’s Custodian £ 


Cknii Oast. . Conroy’s Custodian Reports 
Cont. . . . Contra 

Cooke . . . Cooke’s Common Pleas Reports 
Cooper . . Cooper’s Reports, Cliancery 

Co^^p. . . Coke’s Reports, K. B. 

Co^. t, Cott. Cooper temp, Cottenham 
Coop. (Cl P.). Cooper (C. P.) Reports, 

Cnancery 

Coi|).i.Brougli.Cooper’8 Cases, imp. Brougham 


Coop. Cooper (G.), Chancery 

Coo. & Al. Cooke & Alcock’s Reports, 
K. B., Ireland 

Corb. & D. Corbett & Daniell, Election 
Cases 

Cot. . . . Cotton 

Coiiv|>. . . Cowper’s Reports, K. B. 

Cox . . . Cox’s Reports, Chancery 

Cox C. C. . Cox’s Criminal Cases 
Cox M. C. Cox’s Magistrates’ Cases 
CoxJt«Stk.Ca. Cox’s Joint Stock Cases 
Cox Cty. Cts. Cox’s County Courts Equity 


Ca and Bankruptcy Cases 

Cox & fdk. . Cox & Atkinson’s Registration 
Cases 

Cr. & Ph. > . Craig and Philips, Chancery 
Cr. & St. . . Craigie and Stewart’s Reports, 
House of Lords 

Craw. & D. . Crawford * and Dix’s Circuit 
Cases, Ireland 

Craw. & D. Crawford and Dix’s Abridged 
Ab. C. Cases, Ireland 

Cress. M . . Cresswell’s Insolvency Reports 
Cripps . . . Cripp’s Clergy Cases 
Cro. (1, 2, 3) Croke (Eliz., Jam., Cha.), K. B. 
and C. P. 

Cromp. & J. . Crompton & Jervis’s Reports, 
Ex. 

Cty. Cts. Cas. County Courts Cases 
Cty.Cts.Chron.County Courts Chronicle 
Cty. Cts. Rep. County Courts Reports 
Cunn. . . . Cunningham’s Reports, K. B. 
Curt. . . . Curteis’s Ecclesiastical Reports 


Cromp. & J. 


D.&M. . . 

D.N.S. . . 

D.P.B. . . 
Dal. . . 

Dale . * . 

D-An. . , . 
Dan. . . . 
Dan. & LI. . 

Dav. 

Dav. Pat. Cas. 
Day. El. Cas. 
Dea. & Sw. 

Deac. . . 
DeacACh. 

Deane . . , 


Davison and Merivale’s Q. B. 
Reports 

Dowling, New Series, Bail 
Court Reports 
Dampier, J., Paper Book 
Dalison’s Reports, C. P. 

Dale’s Ecclesiastical Reports 
D’Anvers’s Abridgment 
Daniell’s Reports, Ex. Eq. 
Danson and Lloyd, Mercwtile 
Cases 

Davy’s Reports, Ireland 
Davi^’ Patent Cases 
Day’s Election Cases 
Deane and Swabey’s Reports, 
Probate and Divorce 
Deacon’s Bankruptcy Cases 
Deacon and Cnitty, Bank- 
ruptcy Reports 
Deane’s Ecclesiastical Cases 


[Dears. 0. C. . Dearsley’s Crown Cases 
Dears.&B.C.C. Dearsley and Bell’s Crown 
Cases 

De G. . . . De Gex’s Bankruptcy Reports 
DeG., F.&J. De Gex, Fisher and Jones’s 
Ch.(orBky.) Reports, Chancery (or Bank- 
ruptcy) 

De G. & J. Ch. De Gex and Joneses Reports, 
(or Bky.) . Chancery (or Bankruptcy) 
DeG., J.&Si De Gex, Jones and smith’s 
Ch.(orBky.) Reports, Chancery (or Bank- 
ruptcy) 

De G., M. & G. De Gex, Macnaghten and 
Ch.(orBky.) Gordon’s Reports, Chancery 
(or Bankruptcy) 

De G. & Sm. . De Gex and Smale’s Reixuts, 
Chancery 

Delane . . . Delane’s Revision Courts 
Den. Cr. C. . Denison’s Crown Cases 
Dick. . . . Dickens’ Reports, Chancery 
Doct. PL . . Doctrina Placitandi 
Dod. . . . Dodson’s Reports in Admiralty 
Don. . . . Donnell’s Imd Act Reports, 
Ireland 

Donn. Eq. . Donnelly’s Chancery Cases 
Dow . . . Dow’s House of Loras Cases 
Doug. Elect. . Douglas’s Election Cases 
Doug. K. B. . Douglas’s Reports, K. B. 

Dow & C. . . Dow and Clark, House of 
Lords Cases 

Dow. & L. . Dowling and Lowndes, Bail 
Court Reports 

Dow. & Ry. Dowling and Ryland’s K. B. 
K. B. Reports 

Dow. & Ry. Dowling and Ry land’s Magis- 
M. C. t rates’ Cases 

Dow.&Ry.N.P.Dowling and Ryland’s Nisi 
Prius . 

Dowl, P. C. . Dowling’s Practice Cases, Bail 
Court 

Dr. & Wal. . Drury and Walsh, Chancery 
Reports, Ireland 

Dr. & War. . Drury and Warren, Chancery ' 
Reports, Ireland 

Drew. . . . Drewry’s Reports, Chancery 
Drew. & Sm. Drewry and Smale’s Reports, 
Chancery 

Drinkw. . . Drinkwater’s Reports, C. P. 
Drury t. N. . Drury temp. Napier . 

Drury Ch. . Drury’s Re]()orts, Chancery^ 
Ireland 

Dub. . . . Diibitatur 

Dy. . • . . Dyer’s Reports, K. B. 


Eag. & Yo. 


Edw. A. R. 
El. B.& E. 

E1.&B1. . 


Eagle and Younge’s Tithe 
Cases 

, East’s Reports, K. B. 

I^t’s Pleas of the Crown 
Eden’s Rep. of Northington’s 
Cases, Chancery 
Edwards’ Admiralty Reports 
Ellis, Blackburn and Ellis’s 
Sports, Q. B. 

Ellis and Blackburn’s Reports, 
Q.B. 



iSL AEL . . 
E^. Rep. * • 
. • . 
Bx* Rep. . . 

Ex. D.. . . 

' ' f 


F.B.a . . 

F.& R . , 

Falo. A Fitz. . 

Fin. . . 
Fin. Free. . 
Fitz. . . 
Fitz-G. . 
Flan. & K. 

Foley . . . 
For.. . . . 
Fort, de Laud 

Fortes. . . . 
Fost. . . . 
Fox Reg, . . 

Fox & S. . . 

Fras. . . . 
Free. Chv. . 
Freem. B. 


G. A J. . . 

Gal. A Dav. . 

Gale . . . 
Gaz. B. . . 

Gif 

Gilb. Eq. . . 

„ Ch. . . 
Glany. 

, Glasc. 

^Godb. 

Godol. 

Golds. 

Good. Pat. Cas. 
Oow . . . 
Qrif. ; > . 
Grif. Pat. Cas. 
Gvlrm. . . . 


H;AG. . . 
H.AN. . . 
H. L. . . . 
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Ellis and Ellis’s Iteports, Q. B. 
Equity Reports 
Espinasse’s Reports 
Welsby, Hurlstone and Gor- 
don’s Reports 
Law Reports^ Exchequer Divi- 
sion 


Fonblanque’s Bankruptcy Cases 
Foster and Finlason’s Reports, 
Nisi Prius 

Falconer and Fitzherbert, Elec- 
tion Cases 

Finch’s Reports, Chancery 
Finch’s Precedents in Chancery 
Fitzherbert 
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Colies 

Brown, by Tomlins . 
Dow. ... 

Bligh . . 

and Part 1 of Vol. IV. 

Bligh (New Series) . 

and Parts 1, 2, 8, of Vol. XI. 
l^w and Clark . 

Clark and Finnelly . 
Maclean and Eobinson 
West .... 
House of Lords Cases 
(Clark) . 

Index to . 


PEIVY COUNCIL. 

Acton . . . 

and Part 1, Vol. TI. 
Knapp . . . . 

Moore .... 
Moore (Jfew Series) . 
Moore (The Gorham Case) 
Moore (East India Appeals) 
Law Reports (Indian Ap- 
peals) . . . . 


CHANCERY. 

Acta Cancellarise 
Cary .... 
Chovce Cases in Chancery 
Tdthill . 

Dickens . 

Reports in Chancery . 
Nelson . . . 

Equity Cases Abridged 
Cases in Chancery . 
Freeman . . 

Finch, Sir If. . 

Vernon . . 

Finch’s Precedents . 
Peere Williams . 

Gilbert 

Select Cases tem'p. King 
Moscly . . 

Kel^ge, W. . 

Talbot, Cases tmwp, . 

West, temp. Hardwicke 
Atkyns . . 

Ambler . 

Bamardiston 

Eid^way, temp. Hard- 
wicke . 
h 


Vesey, sen., and Belt’s 
Supplement . 

Eden 

Brown, by Eden 
Brown, bv Belt . 

Cox . ' . 

Vesey, jun., ndth Index 
and Ilovenden’s Sup. 
Ve.sey and Beames . 
Coo^r, G., temp, Eldon 
Merivale . 

Swanston . 

Jacob and Walker 
Jacob 

Turner and Russell 
Russell 
Only 2 Parts of the 6th Vol. were 
published. 

Russell and Mylne 
Mylne and Keen 
Mylne and Craig 
Craig and Phillii)s 
Phillips . 

Hall and Twells 
Macnagliten and Gordon 
De Gex, Macnagliten, and 
Gordon . 

De Gex and Jones 
De Gex, Fisher, and Jones 
De Gex, Jones, and Smith 
piomilly’s Notes of 
Cases 

Wilson, 4 Parts 
Cooper, temp. Brougham 
Donnelly . 

Cooper’s Practice Cases 
Cooper, temp, Cotten 
ham 

Hall and Twells 
(^Equity Reports 


ROLLS COURT. 


Tamlyn • 

Keen 

Beavaii 


VICE-CHANCELLORS’ 
• COURfB. 


Maddock . 
Simons and 
Stuart . 
Simons 
Simons (New 
Series) . 
Drewry •. 


temp. 

V.-C.’s 

Shadwell 

and 

Kindersley 


cSf 

Vols. 


Period. 


1T47 to 1756 
1757 to 1767 
1778 to 1794 

1783 to 1796 

1789 to 1816 
1812 to 1814 
1815 

1845 to 1817 , 

1818 to 1819 

1819 to 1821 

1821 to 1822 

1822 to 1824 

1823 to 1829 

1829 to 1831 

1832 to 1836 
1836 to 1840 

1841 

1841 to 1849 

1848 to 1860 

1849 to 1861 

1861 to 1867 
1867 to 1860 
1860 to 1862 

1862 to 1866 

1767 to 1787 
1818 to 1819 

1833 to 1834 

1836 to 1837 

1837 to 1838 

1846 to 1848 
1848 to 1850 

1863 to 1856 


1829 to 1830 
1836 to 1838 
1838 to 1866 


1816 to 1822 

1822 to 1826 
1826 to 1849 

1850 to 1852 
1852 to 1859 



Xviu ENGUSH LAW BEPOBTS 



No. 

of 

Vols 

Period. 

• 

No. 

of 

Vols 

Period. 

Brewir and Smale . 

2 

I860 to 1866 

^eble . . . . 

3 

1661 to 1679 

Y6tti]|[e and 




Kelyng, J. . . . 

1 

1662 to 1S69 

OoUyer . 

temp. 

2 

1841 to 1843 

Saunders . . . 

3 

1666 to 1673 

Oollye? . 

V.4.’s 

2 

1844 to 1846 

Jones, T 

1 

1667 to 1686 

De Gex and^ 

Knight 



Ventris . . . . 

1 

1668 to 1691 

Smale / 

Bruce, 

5 

1846 to 1862 

Pollexfen . . . . 

1 

1669 to 1686 

Smale and 

Parker, and 



Modern . . . . 

12 

1669 to 1732 

Giffard . 

Stuart 

3 

1852 to 1867 

Freeman . . . . 

1 

1670 to 1704 

Giffard 


5 

1857 to 1866 

Shower . . . . 

2 

1678 to 1695 

Hare . 


11 

1841 to 1863 

Skinner . . . . 

1 

1681 to 1698 

Kay . 

imp. V.-C.’sj 

1 

1863 to 1864 

Comber bad 1 

1 

1686 to 1699 

Elay and' 

Wigram, 1 



Carthew .... 

1 

1686 to 1701 

Johnson 

Turner, and j 

4 

1854 to 1858 

Holt 

1 

1688 to 1711 

Johnson 

Wood 

1 

1859 

Salkeld .... 

3 

1689 to 1712 

Johnson and Hemming . 

2 

1860 to 1862 

Raymond, Lord 

3 

1694 to 1732 

Hemminsr and Miller 

2 

1862 to 1866 

Fortescue .... 

1 

1696 to 1738 

Holt . . 


2 

1845 

Comyns .... 

2 

1696 to 1741 





Sessions Cases . 

1 

1710 to 1748 





Gilbert’s Cases in Law and 








Eauitv .... 

1 

1713 to 1716 

KING»S BENCH AND 



Strange .... 

2 

1716 to 1749 

QUEEN’S BENCH. 



Bamardiston . 

2 

1726 to 1736 

Placita Anglo-Normanica . 

1 

1066 to 1195 

Fitzgibbon 

1 

1728 to 1733 

Eotuli Cnriae Begis . 

2 

1194 to 1199 

Barne.s’ Cases of Practice . 

1 

1732 to 1760 

State Trials, with Index . 

34 

1163 to 1820 

Ridgeway, temp. Hard- 



State Trials, New Series . 

7 

1820 to 1850 

1 

wicke .... 

1 

1733 to 1737 

Vol. VIII. In course of publication . 



Cunningham 

1 

1734 to 1736 

Brackton’s Note Book 

3 

1218 to 1240 

Lee, temp. Hardwicke 

1 

1738 to 1738 

Year Books (Pike) . 

11 

1292 to 1341 

Andrews .... 

1 

1738 to 1740 

Year Books (Maynard) 

11 

1307 to 1637 

Wilson .... 

3 

1742 to 1774 

Bellewe . 

. . • 

1 

1378 to 1400 

Blackstone, W. . 

2 

1746 to 1780 

Keilway . 

. 

1 

1496 to 1531 

Sayer .... 

1 

1761 to 1756 

Moore 


1 

1512 to 1621 

Kenyon .... 

2 

1753 to 1769 

Dyer 

. , 

3 

1613 to 1582 

Wilmot’s Notes and 



Brooke’s New Cases . ) 




Opinions 

1 

1767 to 1770 

March’s transl. of Brooke f 

1 

XUIO lU lUOO 

Burrow .... 

5 

1767 to 1771 

Benloe 


1 

1531 to 1628 

Lofft . . . . 

1 

1772 to 1774 

Leonard . 


1 

1540 to 1615 

Cowper .... 

2 

1774 to 1778 

Plowden . 


2 

1650 to 1680 

Douglas .... 

4 

1778 to 1785 

Owen 


1 

1656 to 1615 

Durnford and East . 

8 

1786 to 1800 

Noy . 


1 

1659 to 1649 

East 

16 

1801 to 1812 

Coke. 


6 

1672 to 1616 

Maule and Selwyn . 

6 

1813 to 1817 

Qt)dbolt 


1 

1675 to 1638 

Barnewall and Alderson . 

5 

1817 to 1822 

Croke 


4 

1682 to 1641 

— 

— Cresswell . 

10 

1822 to 1830 

Gouldeshoron 

'll 

n'‘ 

1 

1686 to 1602 

— 

— Adolphus . 

6 

1830 to 1834 

Popham . 


1 

1692 to 1627 

Adolphus and Ellis . 

12 

1834 to 1840 

Yelverton . 


1 

160% to 1613 

Queen’s Bench (Adolphus 


• 

Hobart . 


• 1 

1603 to 1626 

and Ellis, New Series) . 

,18 

1841 to 1862 

Ley . 


1 

1608 to 1629 

Ellis and Blackburn . 

8 

1862 to 1858 

Oalthrop . 


1 

1609 to 1618 

Elli^ Blackburn, and Ellis 

1 

1868 

Bulstrode . 


1 

1610 to 1626 

Ellis and Ellis . 

3 

1858 to 1861 

EoUe 


2 

1614 to 1626 

Best and Smith 

10 

1861 to 1869 

Palmer 


m ] 

1619 to 1629 

Cababe and Ellis 

1 

1882 to 1885 

Jones, W. . 


1 1 

1620 to 1641 


'Smith, J. P. 

3 

1803 to 1806 

Latch 

• 

1 1 

1626 to 1628 


Dowling and Ryland . 

9 ] 

1821 to 1827 

March, New Cases . 

1 ] 

1639 to 1642 


Manning and Ryland . 

5 ] 

1827 to 1830 

Style . 

. 

1 ] 

1646 to 1666 

J 

Neville and Manning . 

6 ] 

1831 to 1836 

Afeyn 

. 

1 ] 

1646 to 1648 


Neville and Periy 

3 ] 

1836 to 1838 

^derfin . 

. 

2 ] 

1667 to 1670 


Perry and Davison . 

4 ] 

1838 to 1841 

Bayinond, Sir T. 

1 ] 

.660 to 1684 


Gale and Davison 

3 1 

1841 to 1843 

Levins 

... J 

3 1 

660 to 1697 


Davison and Merivale. 

1 ] 

1843 to 1844 



ENGLISH LAW fiEPOBTS 


No. 

of 

V0l8. 


Period. 


No. 

of 

Vols. 


Harrison and Wol- 
laston 

Willmore, Wollaston, 
and Davison . 
Willmore, Wollaston, 
and Hodges . 
Arnold and Hodges’ 
Practice Cases . 

BAIL COURT. 

Cases of Practice 
Chitty . 

Dowling . 

(New Series) . 

and Lowndes . 

Saunders and Cole . 
Lowndes, Maxwell, and 
Pollock . 

and Maxwell . 

(Wollaston. 

(New Practijce Cases 

COMMON PLEAS. 

Benloe and Dalison . 
Anderson . 

Brownlow and Goldes 
borouA 
Saville 
Hutton 

Bridgman, Sir J. 

Winch 
Littleton . 

Hetley 

Bridgman, Sir Orlando 
Carter 
Vaughan . 

Lutwyche . 

Lutwyche, translated by 
Nelson . 

Practical Register 
Cooke 
Barnes 
Willes 

Blackstone, H. . 

Bosanquet imd Puller 
Taunton . . . 
Broderip and Bingham 
Bingham . . . 

New Cases 

Manning and Granger 
Common Bench (with Index) 

New Series (with In 

dex) 

f Marshall . 

I Moore . 

j Moore and Payne 
Moore and Scott . 

Scott . . 

New Reports 

1 Harrison & Rutherfurd 


1835 to 1836 
1837 


! Hodges 
Arnold 
Drinkwater 



1838 

to 

1839 


1840 

to 

1841 


1584 

to 

1775 


1771 

to 

1822 


1830 

to 

1840 


1841 

to 

1842 


1843 

to 

1849 


1846 

to 

1848 


1850 

to 

1851 


1852 

to 

1854 


1840 

to 

1841 


1844 

to 

1848 


1486 

to 

1580 


1534 

to 

1606 


1569 

to 

1624 


1680 

to 

1594 


1612 

to 

1639 


1613 

to 

1621 


1621 

to 

1626 


1626 

to 

1632 


1627 

to 

1632 


1660 

to 

1667 


1664 

to 

1676 


1665 

to 

1674 


1682 

to 

1704 


1705 

to 

1742 


1706 

to 

1747 


1732 

to 

1760 


1737 

to 

1760 


1788 

to 

1796 


1796 

to 

1807 


1808 

to 

1819 


11819 

to 

1822 

10 

11822 

to 

1834 


1834 

to 

4840 


1840 

to 

1844 

19 

1845 

to 

1856 

20 

1856 

to 

1865 

2 

1814 

to 

1816 

12 

1817 

to 

1827 

5 

1828 

to 

1831 

4 

!1831 

to 

1834 

8 

11834 

to 

1840 

8 

|1840 

to 

1845 

1 

1865 

to 

1866 


EXCHEQUER. 

Jenkins 
Lane . 

Hard res 
Bunbury . 

Parker 
Anstruther 
Forest 
Wight wick 
Price 

M‘Cleland . 

and Younge 

Younge and Jervis 
Crompton and Jervis 

and Meeson 

Crompton, Meeson, and 
Roscoe . 

Meeson and Welsby 
Exchequer Reports ^ els 
by, Hurlstone, and Goron ) 
Hurlstone and Norman 
Hurlstone and Coltman 
Price’s Notes (1 Part) 
Tyrrwhitt . 

Tyrrwhitt and Granger 
Gale . 

Murphy and Hurlstone 
Horn and Hurlstone 
[ Hurlstoneand Walmsley 


EXCHEQUER, EQUITY., 

Wilson (1 Part) . 

Daniell .... 
Younge . . 

Younge and Collyer . 

NISI PRIUS. 

Clayton . 

Lilly. — ^Assize 
Peake • . 

Espinasse . 

Campbell . 

Starkie, and Vol. III. Pt. 1 
DowlingandRyland(l Part)| 
Carrin^on and Payne 
Carrisgton and%[ar8hman 
Carrington and Kirwan, 
and Vol. III. Pts. 1 & 2 
Foster and Finlason . 

^Holt . . . 

Gow . . 

lUan and Moody 
M^df and Malxin 
l^Mqpdy and Robinson 


3 ^::. 


Period. 


1835 to 1837 
1838 to 1839 
1840 to 1841 


|l220 to 1623 
1605 to 1612 
1655 to 1669 
1713 to 1742 
1743 to 1767 
1792 to 1797 
1801 

1810 to 1811 
1814 to 1824 

1824 

1825 

1826 to 1830 
1830 to 1832 
1832 to 1834 

1834 to 1836 
1836 to 1847 

1847 to 1866 
1856 to 1861 
1862 to 1865 
1830 to 1831 
1830 to 1885 
1836 

1835 to 1836 

1836 to 1837 
1838 to 1839 
1840 to 1841 


1805 to 1817 
1817 to 1820 
1830 to 1832 
1833 to 1841 


1631 to 1650 
1688 to 1693 
1790 to 1812 
1793 to 1807 
!1808 to 1816 

1815 to 1822 

1822 to 1823 

1823 to 1841 
1840 to 1842 

1843 to 1860 
1858 to 1867 

1816 to 1817 
1818 to 1820 
1823 to 1026 
1826 to 1830 
1830 to 1844 



ENGLISH LAW EEPOETS 


XX 


ECCLESIASTICAL. 

Stillingfleet 

Lee . . . • 

Hajffiard (Consistory) 

Phulimore 

Addams, and Vol. HI 
(1 Part) . 

Haggard, and Vol. IV 
(2 Parts) 

Curteis . . , . 

Hobertson, and Vol. II 
(3 Parts) . . 

Spinks (Ecclesiastical and 
Admiralty) . 


No. 

of 

Vols. 


Spinks* Prize Cases . 
t)eane and Swabey . 
^Notes of Cases in the 
Ecclesiastical and 
Maritime Courts 
Brodrick and Free 
mantle 
Brooke 
Dale . 

Pliillimore’s Ecclesias 
tical Judpaents 
Cripp*8 Church and 
Clergy Cases (2 Parts) 


PEOBATE AND 
DIVORCE. 

Swabey and Tristram 
Searle and Smith (2 Parts) 


ADMIRALTY. 

Pratt’s Contraband of War 
Marriott . . . . 
Robinson, C. . . . 
Edwards . 

Dodson 


-nif 

Period. 


Robinson, W. . ^ 

Swabey .... 
Lushington . . 

Browning and Lushington 
Marsden . . • 

fNotes of C^es in the 
Ecclesiastical and 
Maritime Courts 
I Maritime Law Cases 
(Crockford) . 
i Holt . . . . 

] Maritime Law Cases 
(Aspinall) 

(Vof. VIII. in course of 
publiostlon.) 


1752 to 1758 
1788 to 1821 
1809 to 1821 

1822 to 1826 

1827 to 1833 
1834 to 1844 

1844 to 1851 

1853 to 1855 

1853 to 1855 

1854 to 1856 


1 1855 to 1857 


1841 to 1850 

1840 to 1864 
1850 to 1872 
1868 to 1871 

1867 to 1875 

1847 to 1850 


1858 to"1865 

1859 to 1860 


11740 

1776 

11799 

11808 

1811 

11822 

1838 

1858 

1860 

1864 

1648 


No. 

of 

Vols. 


BANKRUPTCY. 

Rose .... 

Buck .... 

Glyn and Jameson . 
Montagu and M‘Arthur 
Montagu . 

Montagu and Bligh . 
Deacon and Chi tty . 
Montagu and Ayrton 
Deacon 

Montagu and Chitty 
Montagu, Deacon, and D 
Gex . . . • 

De Gex 
Fonblanque 

De Gex, Macnaghten, and 
Gordon (1 Part) . 

De Gex and Jones . 

De Gex, Fisher, and Jones 
(1 Part) . . . . 

De Gex, Jones, and Smith 
i Gazette of Bankruptcy 
I Insolvency Cases (Cres- 
I well) 

■ Macrae and Hertslet . 

\ Bankruptcy and In- 
I solvency Reports 
\ (Daseiit) . 

1 Morrell . . * • 
Manson . . • . \ 
(Vol. III. in course of publication.) 


to 1750 
to 1779 
to 1808 
to 1810 
to 1822 
to 1837 
to 1852 
to 1859 
to 1863 ! 
to 1865 
to 1840! 


RAILWAY AND CANAL 
CASES. 

NicUoll, Hare, Carrow, 
Olivar, Bevan andLcfroy 
Neville and Macnamaral . 
Browne and Macnamaraf . 

(Vol. X. ill course of iiublication.) 


Period. 


1810 

1816 

1821 

1826 

1830 

1832 
11832 

1833 
1836 
1838 


to 1816 1 

to 1820 
to 1828 
to 1830 
to 1832 
to 1833 
to 1835 
to 1838 
to 1839 
to 1840 


3 1840 to 1844 


1846 to 1848 
1849 to 1862 

1861 to 1866 
1856 to 1869 

1869 to 1860 

1862 to 1865 
1861 to 1863 

1827 to 1829 

1847 to 1852 

• . 

1863 to 1855 
1884 to 1893 
1894 to 1895 


1841 to 1850 

1860 to 1871 
1863 to 1867 

lg70 to 1895 


COMPANIES’ CASES. 
Megonc . 

COMMERCIAL COURT. 

Commercial Cases (Mathew) ! 
(Vol II. in com-se of publication.) 1 

MERCANTILE CASES. 

Danson and Lloyd . 

Lloyd and Welsby . 
Duncan .... 

ELECTION CASES. 

Glanville .... 
Douglas . . . ■ 
Fraser . . 


1836 to 1865 
1865 to 1881 
1881 to 1896 


1888 to 1891 

1895 to 1896 


1828 to 1828 

1829 to 183C 
1886 to 1886 


1624 

1774 to 177( 
1776 to 177'; 



ENGLISH LAW EEPORTS 


XXV 



No. 



of 

Period. 


Vols. 


Liiier ... 

3 

A 

1786 to 1787 

Clifford .... 

1 

1796 to 1797 

Peckwell .... 

2 

1802 to 1806 

Corbett and Daniell . 

1 

1819 

Cofkbiirn and Kowe . 

1 

1832 

Perry and Knapp 

Knapp and Ombler . 

1 

1 

1833 

1834 to 1835 

Falconer and Fitzberbert . 

1 

1835 to 1839 

Barron and Austin . 

1 

1842 

Barron and Arnold . 

1 

1843 to 1846 

Power, Rodwell, and Dew 

2 

1847 to 1856 

Wolferstan and Dew 

1 

1856 to 1858 

Wolferstan and Bristow . 

1 

1859 to 1865 

O’Malley and Hardcastle . 

4 

1869 to 1893 

(Vol. V. ill course of publication.) 

Day 

1 

1892 to 1893 

EEGISTEATION 



CASES. 



Pigott and Eodwell . 

1 

1843 to 1846 

Cox and Atkinson (2 Parts) 

1 

1843 to 1846 

Lutwyclie .... 

2 

1843 to 1853 

Keane and Grant 

1 

1854 to 1862 

Hopwood and Philbrick . 

1 

1863 to 1867 

Hopwood and Coltnian . 

2 

1868 to 1878 

Coltman .... 

1 

1879 to 1885 

For andiSinith . 

1 

1886 to 1896 

Smith .... 

• • 

1896 

(In course of publication ) 



COUETS OF EE- 



VISION. 



Delane .... 

1 

1832 to 1835 

Manning .... 

1 

1832 

MAGISTEATES’ CASES. 

Caldecott .... 

1 

1776 to 1786 

Nolan .... 

1 

1791 to 1793 

Dowling and Eyland 
Manning and Eyland (Vol. 

4' 

1822 to 1827 

III. 1 Part) . . . 

3 

1827 to 1830 

Neville and Manning 

3 

1832 to 1836 

Neville and Perry . 
Bittleston, Wise, and Par- 

1 

1836 to 1837 

nell {Ne% Magistrates’ 
Cases) .... 

4 

1844 to 1850 

Carrow, Hamerton, and 



Allen (New Sessions 
Cases) (Vol. IV. 4 Parts) 

4 

1844 to^851 

Cox’s Municipal and 



Parish Law Cases . 

15 

1860 to 1893 

Magistrates’ Cases . 

4 

1892 to 1896 

Mamsterial Cases 
(In course of publication.) 


1896 

CEOWN CASES. 



Kelyng . . . . 

1 

1662 to 1699 

Foster . . . . 

1 

1743 to 1761 

Leach . . 

2 

1730 to 1816 





No. 

of 

Period. 


Volt. 


Eussell and Eyan 

Lewin’s Crown Cases on 

1 

f 

1799 to 1823 

the Northern Circuit . 

2 

1822 to 1838 

Moody .... 

2 

1824 to 1844 

Denison .... 

2 

1844 to ^852 

Dearsly .... 

1 

1852 to 1866 

Dearsly and Bell 

1 

1866 to 1868 

Bell . . . 

1 

1858 to 1860 

Leigh and Cave 

Cox’s Criminal Law Cases 

1 

1861 to 1865 

17 

1843 to 1895 

(Vol. XVIII. in course of 



publication.) 



Temple and Mew’s Criminal 



Appeal Cases . 

Central Criminal Court 

1 

1848 to 1851 

Cases .... 

121 

1834 to 1895 

(Vol. CXXII. in course of 



publication.) 



COUNTY COUETS. 



County Court Cases . 
Eoberts, Leeniing, and 

3 

1847 to 1858 

Wallis (5 Parts) . 

1 

1849 to 1851 

Dasent .... 

1 

1863 to 1856 

Austin .... 

1 

1867 to 1800 

De Colyar .... 

1 

1867 to 1882 

County Courts Clironicle . 
County Courts Eeports 

13 

1847 to 1860 

(New Series) . 

21 

1860 to 1894 

PATENT CASES. 



Davies .... 

1 

1786 to 1816 

Carpmaol .... 

2 

1602 to 1842 

Webster .... 

2 

1601 to 1865 

Mactory .... 
Goodeve’s Abstract of 

1 

1847 to 1866 

Patent Cases . 

Griffin’s Abstract of 

1 

to 1883 

Patent Cases . 

1 

1884 to 1886 

Eeports of Patent Cases . 

11 

1884 to 1894 

TEADE MAEK CASES. 

Cartmell .... 

1 

1876 to 1892 

Eeports of Patent and 
Trad^ Mark Cases . 

13 

1884 to 1896 

• 

SETTLEMENT CASES. 

Cases of Settlement . 

1 

1686 to 1733 

Sessions Cases . 

2 

1710 to 1748 

Bviit(|w’s Settldhient Cases 

1 

1732 to 1776 

Caldecott .... 

1 

1776 to 1786 

POOE LAW CASES. 
Lumley . . . • 

2 

1834 to 1842 

Archbold . . . • 

1 

1842 to 1868 

Foley .... 

Pratt (or^Bott) . 

Griffith . . • • 

1 

1689 to 1731 

3 

1 

1660 to 1833 
1821 to 1831 




mil 


ENGLISH LAW EEPOETS 


No. 

of Period. 
Vote. 


No. 

of Period. 
Vote. 


TITHE CASES. 


PARLIAMENTAEY. 



Western . 
Bayner 
Wood . 


1204 to 1825 Hatsell’s Precedents of 

1224 to 1824 Proceedings in the House 

1692 to 1822 of Commons ... 4 1290 to J618 

1676 to 1782 Bourke’s Parliamentary 
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THE LAWS OF ENG 


GENERAL INTRODUCTION 

“ However, the following essay mil do thus much good, viz . : — 

First, It will discover that it is not altogether imposdble, hy much 
altention and Mour, to reduce the laws of England al least into a tolerable 


“ Secondly, It will give opportunity, both to myself and to others, as there 
Ml occur new thoughts or opportunities, to rectify and to reform what is 
amiss in this, and to supply what is wanting." . . . 

Sir Matthew Hale.^ 


T he several titles of this Abridgment will set forth, with more or less 
detail, according to the nature and magnitude of the subject in hand, 
most, if not all, of the matters commonly recognised among English-speaking 
lawyers as forming distinct heads in the system of the common law, and 
being suitable for distinct treatment. In this Introduction it is proposed 
to attempt a general summary view of what is contained in the whole 
system ; not of what might be expected in an ideal system of law, but of 
what the laws of England actually deal with. For this purpose the scien- 
tific merits of this or that arrangement are of less importance than con- 
formity to general expectation and convenience. And if any one “ tolerable 
method or distribution of the matter of English law ” (to use Hale's words) 
were already sanctioned by authority, or commended by prevaihng usage, 
I should not hesitate to follow it. But in fact no generally received 
method exists. Only two works purporting to give a general introduction 
to our laW have attained a classical reputatiqp, namely the Commentaries 
of Blackstone and of Kent ; and these differ materially from one another 
in scope and arrangement, while neither of them covers the whole field. It 
seems hardly credible at this day,4;hough the fact is easily verified, that in 
Blfmkstone’s plan contract finds a place only as one of twelve modes in 
which title to personal chattels can be acqjiired. Kent is more modem, 
but large departments of law have either been created or have become 
vastly more important even since Kent wrote. Stephen’s Commentaries 
include much that Blackstone omitted, but the arrangement is only a little 
better. Many other schemes have been propounded by later authors, but 
almost always with a view to the philosophical analysis of law in genial; 

* Preface to An AmoJuwj o/(A« flart o/tA« ittw. 
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^ GENEEAL INTEODUCMON 

and few of those authors have thought it needful to abstain from dividing 
dr even scattering abroad in many places topics which English lawyers 
have long been accustomed to find together. Hence it seems that, if 
we are to make the attempt at all, we not only may, but must, act in 
the best way we can on our own responsibility. Scotland is fortunate in 
having a relatively compendious system, and institutional books whtth 
are modem enough to be at least fairly well arranged. Our fortune is yet 
to seek. 

The most general category of law, without question, is Duty. Mafiy 
legal duties have not any rights obviously corresponding to them, at any 
rate not any rights of determinate persons. But there are no rights apart 
from duties. Legal right is nothing else than the power to claim the per- 
formance or observance of duty. Without some kind of duty there can be 
no right, and nothing on which a Court of justice can pass judgment. The 
laws of every country define and regulate the duties (that is, duties 
enforceable in courts of justice)^ of all persons subject to them, and con- 
sequently the corresponding rights. When we speak of regulating as well 
as defining, we imply the existence of rules, or bodies of rules, distinct from 
those which lay down duties in the abstract. A mere enumeration of duties 
or rights would not be a working system of law. Such a system, to begin 
with, presupposes the existence of regular judicial tribunals, established in 
definite forms, and guided by settled principles beyond and apart from the 
specific rules governing this or that branch of law. 

Coming to matters of less generality, but still highly general, we must 
know what persons are capable, or fully capable, of duties and rights ; for 
not all human beings can be treated as equally capable (children, for 
example), even if artificial disabilities are discouraged to the utmost^ Then 
the legal capacity of persons may be extended, as in agency and the forma- 
tion of corporations. The general consequences which flow from the very 
nature of an artificial person, as distinct from the rules governing the 
constitution and powers of trading companies or other particular kinds of 
corporations, have to be considered here. 

We may put on the same line with these fundamental notions a few of 
the most general rules and maxims, for example, the rule of responsibility 
for the acts of servants, and the maxim that everyone is assumed to 
know the law. Then there are principles running through all or most 
parts of the law, though nowhere dealt with by authority as a whole, as to 
the extent to which the law takes account of a man's intention, motives, or 
disposition, of his knowledge or ignorance of facts, and of his success or 
failure in using due diligence. Whether these and the like matters, or 
some of them, would more conveniently be placed first or last in a complete 
exposition, is a question admitting of plausible reasons on either side; 
where to draw the line betv^en the statement, with necessary iUustration, 
of such principles aifd their application in special departments, appears to 
be a matter of literary judgment rather than of legal doctrine. 

Again, we need auxiliary rules whereby we may know how rights and 
duties are created, acquired, transferred, and brought to an end. In a 
system so elaborate aif our owit, it is found that rules of this kind (such as 
the law of executors, or of vendors and purchasers) are not inferior in either 
bulk or importance to the primary rules whose application is guided by 
them. And they are dealt with, according to their importance, either 
separately or as accessory to particular branches of substantive law; not 

^ S]^ce does not allow us to consider the relation of positive law to moral rules ; nor 
would it be useful for the puipcfte in hand* 
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nnfrequently, for reasons of convenience, in both ways. Practical workers 
want to find things grouped not only, nor chiefly, in a logical order, but 
more or less nearly as they occur in practice ; nor will any real or supposed 
propriety of logical division reconcil^ them to being constantly sent from 
one book to another. Law does not consist of a number of self-contained 
ara mutually exclusive propositions which can be arranged in a rigid 
fraijiework. 

A highly important auxiliary branch of law is that of construction. 
The rights and duties of individuals are largely dependent on the express 
declarations of the legislature, which are binding of their own force ; of 
public officers and bodies authorised by the legislature to make binding 
rules of particular kinds ; and last, by no means least, of private persons 
who can, within the limits set by the general law, make their own agree- 
ments and disposing acts a law for themselves, or those who have to claim 
through them. The question in wdiat sense a conveyance, or a will, or a 
contract, is binding, occurs much oftener in practice than the question 
whether it is binding at all. In the case of an Act of Parliament, since its 
validity cannot be disputed in the High Court of Parliament itself or in 
any other Court of justice, this is the only kind of question that can be 
raised. Some rules of construction are of very wide application, not count- 
ing the rules of grammar and common sense which have to be applied to 
the understanding of all human discourse. But special kinds of problems 
are presented by every distinct kind of operative document, and these are 
much more likely to cause real difficulty. Hence w^e find the construction 
of statutes, deeds, wills, mercantile instruments of the well-known kinds, 
and so forth, treated for the most part separately. 

Cloiely connected with rules of construction, but of wider application, 
are the rules as to reckoning of time, distance, money, and the like. These, 
again, are commonly dealt with in English-speaking countries in a dispersed 
manner, as they occur in this and that particular branch of law. Whatever 
the conveniences of this usage may be, it certainly has the inconvenience 
of tending to produce a number of slightly different rules where one rule 
would have served as well. 

When all these things have been accounted for, we are still only at the 
threshold of a working system of law. Legal duties may be ascertained, 
but even when they are too certain for discussion, they are not always 
fulfilled. There must be ways and means for the enforcement of duties 
and the satisfaction of just claims ; in other words, law deals with remedies 
as well as rights. What form of redress is attainable is in many cases a 
far more practical question than whether any right has been violated. 
Many rules which appear hard at first sight are mitigated by the discre- 
tionary powers of judges to reduce punishment, and of juries to reduce 
their awards of damages, to slight or merely* nominal amounts. On the 
other hand, many claims recognised as just are apt to bear but slender 
fruit of satisfaction to the parties entitled, by reason of the difficulties of 
various kinds that stand in the way of working out a complete remedy.^ 
We do not speak here of difficulties of fact altogeth^ external to the law, 
such as the insolvency of a debtor. The faw can compel a fair division 
among creditors of what there is to divide ; it cannot make assets where 
there are none, or more assets than there are. 

^ People seem to think it scandalous whenever the law fails to do perfect justice ; yet 
thev constantly renoimce the attempt in their own affairs, as when a travelling party 
makes a rough division of expenses rather than be at the pains of stating an exact 
account. ^ 
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Then remedies are of divers kinds. The consequences of wrong-doing, 
d^ault, or error (for many breaches of legal duty proceed not from wilful 
refusal to do right, nor even from negligence, but from honest errors of judg- 
ment), are different according as it is^a case for punishment, or for redress 
to the person injured, or peradventure for both. Where there is private 
redress, again, the consequences differ according as it takes the form^of 
restitution or performance in kind, or of compensation in money. ^ Where 
the original claim is merely for the payment of money, this last difference 
almost vanishes.^ 

The law of duties, rights, and remedies, together with the needful 
auxiliary rules, is often called substantive law by modern writers. When 
we haye gone thus far, we are still a long way from having considered the 
whole of law. For it is not enough to know what is legal justice ; we must 
know how to get justice done by the proper Court. The rules which fix the 
manner and form of administering justice are called rules of Procedure, 
or not unfrequently, by modern systematic writers. Adjective Law. 
Procedure — with which “ practice is sometimes synonymous — “ denotes 
the mode of proceeding by which a legal right is enforced, as distinguished 
from the law which gives or defines the right, and which, by means of the 
proceeding, the Court is to administer — the machinery as distinguished 
from its product.”^ In modern law, procedure tends more and more tp become 
uniform ; in many countries, including British India, civil and criminal 
procedure are embodied in special codes ; and here the Eules of the Supreme 
Court are a code of civil procedure in everything but name. Where 
this stage has been attained, procedure is obviously best dealt with as a whole, 
and apart from the substantive law. But where many special forms of 
procedure exist, or formerly existed, in different Courts and differemt kinds 
of proceedings, they naturally have or had to be considered as attached 
to the particular subject-matter; and in an earlier stage what now 
seems to us the natural order was reversed, and the matter was rather 
annexed to the form than tJie form to the matter. “So great is the 
ascendency of the law of actions in the infancy of courts of justice, 
that substantive law has at first the look of being gradually secreted in 
the interstices of procedure ; and the early lawyer can only see the 
law through the envelope of its technical forms.” ^ Tliis may be seen 
in any of our old books on pleading and practice, and in some that are 
not very old. 

The law of evidence is, both in logic and in history, a branch of the law 
of procedure ; but, for historical reasons, of which no statement can be 
attempted here,* it has taken an independent position in the common law, 
and, as treated by text-writers and indexers, has made large annexations 
not only from the rules of procediu’e and pleading, but from t^e various 
branches of substantive law. What should be properly called the law of 
evidence, however, is the body of rules “ which, with a view to ascertain indi- 
vidual rights and liabilities in particular^ases, decides : 

“ 1. What facts may, and what may not be proved in such cases ; 

^ Not quite : the distilction between a money debt itself and dam^es for non-pay- 
ment of the debt was s^ificant in the old forms of action. 

* Lush, L, J., in Foymr v. Minors, 1881, 7 Q. B. D. 338. “Practice” is usually 
confined to the minor details within a given form of procedure. How a jury ahall be 
made up is matter of practice ; whether there shall be a jury at all is hardly so in the 
common speech of lawyers. 

^ Maim,* Early Law (md 

* They will be fully explained in a work now in progress by Professor Thayer of 
Itarvard University, The sectioi^on trial by jury has alreSiy been issued in advance. ; 
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“ 2. What sort of evidence may be given of a fact which may be proved ; 

“3. By whom and in what manner the evidence must be produced by 
which any fact is to be proved,” ^ 

That is to say, the main heads are relevance of facts, proof, and burden 
oft proof.* As facts which may not be proved at all, and facts not 
proved in the manner which the law requires, are alike non-existent for 
judicial purposes, it is obvious that the substantive rights of parties may be 
materially affected according as the rules of evidence are narrower or wider. 
For example, the old rule of the common law Courts,* that parties could 
not bear witness in their own causes, must have made a large number of 
otherwise just claims of none effect. Hence there is considerable difficulty 
in drawing an exact line between rules of evidence, procedure, and law. 
The usual and all but inevitable solution of text-writers has been to 
repeat every rule that lies anywhere near the borders in every place where 
the mention of it might be convenient, or the want of mention misleading. 
Many rules of evidence, however, are of so limited an application, that they 
are of no use or importance apart from their special subject-matter ; and 
when we speak of the law of evidence in general we do not consider rules 
of this kind.^ 

We yinay now contemplate in a summary way the divisions of the 
substantive law, bearing in mind that they are divisions of legal rules, not 
of the facts and affairs to which the rules apply. The same facts may call 
for the application of several rules belonging to distinct branches. Neither 
must we forget that every department has need, some more and some less, 
but al!^in a greater or less degree, of the auxiliary bodies of rules above 
mentioned. 

An ancient and useful division neglected by Hale and Blackstone, but 
maintained by almost all moderns who have considered the question, is 
that of public and private law. While it is true that all laws exist for the 
sake of the common weal, and all legal duties must be duties of some 
person, yet some rules and heads of law seem to have regard in the first 
place to the safety or welfare of society as a whole, and others to be con- 
cerned with the rights of individual citizens.® The former are called public 
and the latter private law. Not that public law does not concern indi- 
vidual citizens, or that the rules of private law have no public interest; 
but that the public factor in the one case, and the private in the other, is 
more conspicuous. It will be found, moreover, that the division answers 
more nearly than most doctrinal classifications to the actual course of 
practice. Working lawyers, it is true, do not in common practice talk of 
either public or private law. The reason is quite simple ; they are concerned 

^ Stephen, Dig^t of the Law of Evidence^ 4th ed., 1893, p. xy. 

* “Admissibility of evidence” is an ambiguous term covering both (1) and (2V 

® The rules of equity pleading and evidence were different, being founded on the 
civilian view that the Court took an active part in ascertaining the facts. 

^ See op. city pp. xvi, xvii. 

® Publicum ius est quod ad Rtatum rei Romanae spectat^ privatum quod ad singu- 
lorum utilitatem,” D. 1. 1, de iust. et iurey i. § z. 1 do not think this definition of 
Ulpian’s has ever been improved upon. The test of the State being a party does not 
seem quite right, though it has respectable authority. For the State (usii^ its own 
corporate name, or the name of the sovereim, or a public department, or a special body of 
trustees or commissioners, as the case iiiay be) is an owner, buyer, and seller, and in many 
countries (including some of our own colonies) an undertaker of traffic by land and water 
and other commercial enterprises ; and these are in their nature transactions of private 
law, and are judged in the main by its ordinary rulrf, even though the State and its 
officers be in some respects privileged. • 
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with much lees vast and general heads. But they do maintain, for example, 
a clear distinction between criminal law and the law of property, notwith- 
standing that, in particular criminal cases of offences against property, the 
Court may have to consider and decide questions of property, while, on the 
other hand, it may be necessary for a Court of civil jurisdiction, befor^it 
can settle a question of title to property, to decide whether a criminal 
offence has been committed. Again, the rules which fix the right to v6te at 
parliamentary and municipal elections are easily seen to be in a differente. 
category from those which secure the rights of individual citizens in theii? 
daily life. 

It would be a task of unprofitable conjecture to account for the per- 
plexed and perverse arrangement adopted by Hale, and in the main 
followed by Blackstone, with the result of putting the legal literature of 
England in a distinctly inferior position to that of Scotland as regards the 
means of anything like a systematic and compendious view. There may 
have been, with Hale at any rate, some feeling of a supposed necessity to 
place the rights and prerogatives of the Crown as near the beginning as 
possible; and superficial acquaintance with the methods of Justinian’s 
Imtitutes and the modern civilians would seem to be answerable for the 
“Eights of Persons” and “Eights of Things” which led both Hale and 
Blackstone into disastrous confusion. With Blackstone the working out of 
a radically bad plan was, happily, much ameliorated in detail by the author’s 
admirable literary skill and practical experience of affairs. 


Public Law. ^ 

Public law may be roughly distributed under the following heads : — 

I. Constitutional, containing so much of the political constitutiqji as is 
laid down in positive legal rules. This includes the formation, powers, and 
privileges of Parliament ; the executive functions and powers of the Crown ; 
the existence and composition of the judicial establishment; the legal 
position of the clergy, the navy and army, and the various departments of 
the public service in relation to the Crown and Parliament; and the 
machinery of local government. 

II. Regulative, embracing the mass of modern legislation (for there is 
little to be said of common law rules here, and the statutes are mostly 
recent), intended to safeguard the public welfare and interest partly by the 
direct action of the State, partly hy controlling the conduct of bodies and 
persons in matters lawful in themselves, but having incidents and results 
that may lead to public inconvenience. In this kind we have Acts relating 
to relief of the poor,* education, the government of particular professions, 
such as the legal and medical ; also those which deal with merchant shipping, 
railways, factories, public health, building, and so forth. Many matters of 
this class are dealt with by Orders in Council, or local by-laws made 
under authority confefted by anme Act of Parliament. This is still legis- 
lation, though delegated legislation. Few indeed are the members of the 
commonweadth, from the great shipping and railway companies down to the 
smallest householder, who are not more or less affected by some of these 
provisions. 

III. Penal or Criminal-^lt would be idle to dwell here on the internal 
classification of criminal law. • Certain broad divisions are so obvious that 
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no materiid variation of them seems practicable. In the Criminal Code 
Bill of 1879 the main heads were as follows : — 

Title I. — Introductory provisions (this included the general grounds of 
jiirtification and excuse). 

Title II. — Offences against public order, internal and external (such as 
treason, riot, piracy). 

I Title III. — Offences affecting the administration of justice and the 
• maintenance of public order (corruption and neglect of officers of justice, 
perjury, escape of prisoners). 

Title IV. — Offences against religion, morals, and public convenience 
(including nuisances). 

Title V. — Offences against the person and reputation. 

Title VI. — Offences against rights of property or rights arising out of 
contracts. 

Title VII. — Procedure. 

The order in which these topics are dealt with is not substantially dif- 
ferent from the rather more elaborate arrangement of the Italian Code 
which has been in force since 1st Jan. 1890, and which is probably the 
most conaplete and scientific of modern penal codes. There is respectable 
authority, on the other hand, for placing offences against the State and 
public order after, and not before, offences against private persons and 
property. Mr. Justice Wright preferred that order in the draft code pre- 
pared by him for Jamaica in 1875, and recently adopted^ in substance in 
St. Lujfia and some other colonies. Most people, I think, would naturally 
turn to the beginning rather than the end of either a code or a text-book 
for the class of crimes which primarily affect the State. But it is really a 
matter of indexing one way or the other. 

Besides the main body of criminal law and procedure, we have the regu- 
lation of punishment and penal discipline, which now depends, with few 
exceptions, if any, on modern statutes. These matters, being of an executive 
and not a judicial nature, stand apart from the rules in which judges and 
lawyers are usually versed, but without them the law would be inoperative 
or its operation would be capricious. 

rmvATE Law. 

Many arrangements of the rules of private law have been proposed. 
We shall take as our guide the generality of the duties involved and the 
extent and permanence of the corresponding rights. By beginning at the 
general &d constant duties of citizens to one another, and proceeding to 
those which are less so, and thence to those which •are assumed only by 
voluntary acts, we shall obtain a fairly intelligible order without breaking 
up the familiar working titles of flhe law.^ 

The most general and absolute duties which we owe to one another are 
those which have regard to safety and freecfem of tifb person, to security in 
family life, to honour and reputation, to freedom in one's livelihood and exer- 
cise of lawful business, to protection from wilful fraud, and to the enjoyment 
free from intrusion of whatever one is peaceably holding and using, or is 

^ See the Journal of the Society of GomparaAive Legislation^ vol. i. ijp. 177, 180. 

2 Pqp leading ideas of this arran gem ent I owe much to a series of articles 
lished many years ago by Mr. Justice 0. W. Holmes in the America/n Law Review^ the 
matter of which was only in part embodied in his w8rk on the Common Law. 
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entitled to use. Such duties and rights are common to all men. Moreover, 
they extend in many kinds of affairs much beyond the disallowance of 
wilful molestation or other unlawful interference. Every one is bound to 
use the caution of a reasonably prudeht man in the conduct of his own 
aflGEdrs, and to that extent to avoid putting his fellow-citizens in danger %f 
harm to their persons or property. We are not here attempting to state 
the rules of law, but only the broadest principles which underlie them. ' 
The rules cannot be accurately stated in few words ; there are exemptions 
in some directions, conferring qualified or unqualified immunities, and 
exceptionally strict rules in others.^ The sum of these highly general duties, 
with all their ^ developments and modifications, makes up the law of civil 
wrongs or torts. Most of them are pretty well understood ; but the exact 
amount and kind of interference with another man’s means of livelihood, 
by acts not otherwise distinctly wrongful, which will entitle him to legal 
redress, is extremely difficult to settle. This matter is still under the 
judicial consideration of the House of Lords at the time of writing these 
lines. 

There is some trouble in drawing the line between the law of trespass 
and other wrongful interferences with rights of possession and property on 
the one hand, and the law of property itself on the other hand. In principle 
we have questions like these. Do such and such acts amount to trespass? When 
may an officer of the law break open doors ? Is a licence in such and such 
terms, or an order from one’s master in such and such a course of business, 
a justification or excuse for entering or remaining on land, or dealing with 
goods ? And such questions are obviously distinct from the question to whom 
the land or goods belonged. They assume, not that any man is bound ti> know 
exactly what is his neighbour’s, or which of his neighbours is the owner, 
but that he is bound to know what is not his own or subject to any right 
of his. But in fact the two kinds of dispute can often not be separated, 
and the historical and technical peculiarities of our law have likewise con- 
tributed to create a more or less debateable borderland. Text-writers on 
the law of property have so much else to do that they have generally con- 
fined themselves, as far as possible, to what is clearly on their own side of 
the border. 

In the present arrangement the law of torts stands next the criminal 
law, and, in fact, they have much common ground. Many wrongful acts 
are both criminally punishable and the subject of civil remedies. On the 
other hand, the law of torts, as will shortly be seen, is rather widely separ- 
ated from the law of contracts. This is contrary to the Roman and 
Continental usage, which groups them together under the category of 
Obligations ; that usage is to be respected on its own ground, bu%I cannot 
see that it has any particulaf convenience for the purposes of the Common 
Law. Not much can* be found, I think, that is common to our law of torts 
and of contracts, and not common to other branches as well. Certain rules 
relating to the measure of damages, and a limited part of the rules as to 
negligence, are the on^ ones of importance, excluding such as really belong 
to procedure, that I can think t)f as answering this description. The Con- 
tinental method is correct from its own point of view, but it tends to 
obscure the practical importance of the distinction between rules of conduct 
imposed on parties by the law without regard to their intentions, and rules 
which the declared will of the parties has made the law for their case. 

^ We get some curious contr^ts. Honest and even reasonable belief is of itself no 
excuse for defamation ; but in ma^rs of business there is no general duty to use any 
degree of prudence at all in making assertions intended for other people to act upon. 
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Broadly speaking, the law of torts deals with the former class of rules, the 
law of contracts with the latter. 

The next class of civil duties a«id rights, in the descending order of 
gAerality, seems to consist of thpse concerned with possession and 
property. Within this class rights are more conveniently put in the front 
.than duties. In fact the law of property, in the special sense, is to a great 
extent the law of title ; it is concerned mainly with the relative rights of 
owners, unlimited or limited, incumbrancers, and so forth, in or over a given 
subject-matter, and with showing how they are constituted. The duty of 
mere strangers to respect ownership in all its forms is taken for granted. 
^ Under this head we deal with possession and the rights arising from it ; 
with the tenure of real estate and interest in chattels real; and with 
interests, absolute and qualified, in personal property. It is admitted, I 
think, by most recent workers in this field, that in the Common Law the 
idea of possession is distinctly prior to that of ownership, and even at this 
day is the more important of the two ; but for the present purpose this 
matters little. Our classification of “ real and “ personaJ * property 
is peculiar. As it stands, it coincides only in part with the division into 
“moveable** and “ immoveable ** which is recognised in the law of nations 
and by^the municipal laws of all or nearly all countries, including British 
India, in which the Common Law does not prevail. Originally founded on 
the same natural difference of things, it has become, through a series of 
historical accidents, not merely artificial but arbitrary. A summary view 
of the English law of property as a whole is therefore hardly possible.^ 

It i impossible to handle the law of property without taking account of 
equitable estates and interests ; and so far as necessary for that purpose the 
law of trusts must be anticipated, or rather the historical introduction to 
the law of trusts must have its place here. But this does not involve 
considering at large the duties and liabilities of trustees and the administra- 
tion of trusts. Those topics form a separate and extensive branch of 
English law. 

The forms of dealing with property by deeds or other instruments 
inter vivos and by will, together with the rules of construction applicable to 
deeds and wills and other incidental matters, in short all that we sum up 
in the word Conveyancing^ cannot be divided in practice from the law of 
property itself. It is difficult to be a good real property lawyer without a 
conveyancer*s training, and impossible to be a good conveyancer without 
being a good real property lawyer. Intestate succession might be placed 
elsewhere in a strictly scientific arrangement. But, since in our modern 
law it h^ shrunk to almost rudimentary dimensions as compared with the 
large place it once filled, and in many countries continues to fill, it may well 
enough pass, according to the common usage of lawyeiis and text-writers, for 
an appendix to the law of property and conveyancing. 

Under the same great head of •Property we have an important branch of 
the law dealing with rights over land and goods belonging to others, and this 
is subdivided into the law of mortgage, pledge, and Hfen,and the law of ease- 
ments and profits. These last coincide approximately with the servitudes 
of Roman law; but rights of common and other similar rights, as 
they occur in the Common Law, have many features and incidents 
which, though analogies may be found to them in the customs of 

^ The Appendix to Part I. of Mr. Kenelm Digbys Hutory of the 
Property y on Sie Place of the Law of Real Property in wie English System, 4th ed,, 
p* 297, and the tables therein given, may be usefully consulted. 
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widely remote countries, would be difficult to parallel in any other 
r^ular system of jurisprudence. The still living recognition of local 
custom as a source of rights is perhaps the most interesting of these. 

Then there are exclusive private* rights not relating to any defined 
material thing, but still in the nature of property. Such are what we 
call franchises: the exclusive right to maintain a ferry for profit at a 
particular spot is the classical example. To these a number of monopolies, 
limited and guarded in various ways, have been added in modem times for 
the encouragement of literature and art, invention and industry. Such are 
patent rights, copyright in its various branches, and the right to trade 
marks,^ All these, though they do not involve ownership of any material 
object, may be called statutory property. 

We now pass from duties wholly created by the rules of law to those 
which depend on relations created by acts of the parties, and may be 
defined to a greater or less extent, according to the nature of the case, by 
the will of the parties themselves. In this category the most important 
place is taken by the law of contract with its many subdivisions, among 
which are the far-reaching modern developments of the law merchant. It 
would be out of place to enumerate them here. Common to them all is 
the cardinal principle of regard to the intention of the parties. That is 
always the first thing to ascertain. Auxiliary and restrictive rules are 
required, and are present in abundance, but their function is secondary. 
Many rules formerly supposed to be absolute have been reduced by the 
course of modern decisions to canons of construction, guides at need but 
not masters. The law of partnership and companies, it may be obprved, 
is as much a branch of the law of contract as any part of mercantile law, 
though in the history of English justice it has fallen to the province of 
Courts of equity, and company law has now, for about a generation, become 
for all practical purposes a matter of intricate statutory regulation, in 
which the principles of partnership law have sunk out of sight. We have 
come, indeed, to the singular result that a trading company may, it seems, 
be formed without any substantial contract or association whatever.* 
The law of bankruptcy, though its effects are not nOw confined to 
traders, is in substance a special branch of remedial law and procedure 
annexed to the law merchant. 

In sundry cases of “relations resembling contract” (as the Indian 
Contract Act calls them), obligations like those of contract are attached 
by law to situations where otherwise one party would make an unjust 
profit by another’s loss, that loss having been brought about by mistake 
of fact, compulsion of law, or, sometimes, emergency for the protection 
of a common interest. The^ duties of compensation or restitution which 
arise on such occasions were recognised in our law comparatively late, 
and only by means of pleading a fictitious promise. Hence the recog- 
nition of “ contracts implied in law,” or ♦ quasi-contracts ” as we have now 
begun to say, as forming a distinct and substantive head of the law, has 

1 The right to restrain publicatitJh of unpublished matter is affirmed by the common 
law quite independently of copyright legislation. It is in part a right of property ; in 
part, it would seem, a “primitive ^ right not yet exactly defined, but analogous to the 
right mot to be moleatea in one's busmeas. Neither property nor contract will fully 
account for it. Trade marks were in like manner formerly protected, to a certain 
extent, under the head of restraining fraud ; and trade names, apart from trade mark, 
are so stilL “Unfair competition” has become a recognised catchword in America, 
though not in England, for cases^f this class. 

^ ^ Salomon v. Salomon df Co, (H. L.), 16th November 1896. 
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come even later. It is unfortunate that there is no authority for speaking 
of ‘‘constructive contracts,” which would exhibit the analogy to other 
useful fictions in the law. 

A few topics not commonly dealt*with in this connection, as they belong 
toiother special subjects and in part to special jurisdictions, appear to be of 
the same kind in principle. Such are the rules as to salvage, as to certain 
obligations of partners and tenants in common, and as to the duty towards the 
true owner incurred by the finder of a lost chattel who takes possession of it. 

Trusts form an important head of our law which has many elements in 
common with the law of contract, but stands on an independent footing. 
The essence of trust is the acceptance of property to be held and adminis- 
tered for the benefit of the person from whom it is received, or of third 
persons, or both. A trustee’s obligation is in the first instance personal, 
but the refinements of modern equity go far beyond the analogies of con- 
tract in the search for some one to be held liable. Moreover, rights created 
under trusts, though not binding as against third persons absolutely, are 
binding on tMrd persons who have notice of the trust, and to that extent 
Iiave the nature of property. Beneficial interests under the trusts of 
marriage settlements and wills do form, as is matter of common know- 
ledge, a large proportion of the property and sources of income of very 
many pfersons. A peculiar feature of our law and practice under this head 
is the amount of administrative work undertaken by the Court, especially 
where the interests of infants are concerned. Much of this is quite 
different in kind from ordinary litigation, and cannot be judged by the 
same standards or reduced to the same methods. 

The law of trusts, like that of contracts, has been artificially extended, 
for the sake of justice and convenience, to various cases where no trust has 
been actually created, but a legal estate or interest has been acquired in 
circumstances which make it inequitable for the holder to deal with the 
property as beneficial owner. This kind of “ obligation in the nature of a 
trust ” ^ is exactly analogous to a “ quasi-contract.” “ Constructive con- 
tract ” and ‘‘ constructive trust ” would be perhaps the most proper terms 
to mark the analogy ; the latter of them is current, but the former, as 
above observed, has never been used at all. 

There remain the domestic duties arising out of family relations, that is 
to say, the law of husband and wife, parent and child, and guardian and 
ward ; this last head being no longer prominent, except sometimes in dis- 
putes between parents as to the custody or education of children, but still 
not obsolete. These duties depend on acts of parties, but they are strictly 
personal,'l,nd are not, like duties assumed by coni^ract, variable at will, although 
the right to enforce them may be lost, in certain circumstances, by mis- 
conduct or neglect. We do not count here the general disabilities or 
immunities of married women find infants in their dealings with the 
world at large, as they seem to belong in part to the preliminary notions of 
the law, in part to those divisions of the law^f contract and property whose 
rules may be affected in their application by the incapacities in question. 

The relation of master and servant was formerly analogous to the 
family relations, but in modern usage it is dealt with, both in law and 
in fact, as founded on contract. A few traces of the older doctrine remain 
in customary incidents of the contract which prevail only in the absence of 
any different agreement, and in rules which are now seldom used, and then 

1 Indian Trusts Act, s.i60. 
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Bpt for their original purpose. The action for loss of service is perhaps the 
roost remarkable of these survivals. A contracting party's right to bring 
an action against a third person for “ maliciously " inducing the other party 
to break the contract is historically* connected with the old action for 
enticing away a servant, but it is now maintained on other grounds, emd 
the act of a wrongdoer in this kind must be classed among the miscel- 
laneous violations of the general duty not to molest one's fellow-subjects in 
their lawful business. 

Common-law jurisdiction liad no means of dealing Y^ith the domestic 
relations as between the parties themselves. The remedies now adminis- 
tered by our Courts, and considerably extended in the case of divorce by 
modem legislation, are derived partly from the earlier jurisdiction of the 
ecclesiastical Courts and partly from the quasi-patenial jurisdiction exer- 
cised on behalf of the King, in an executive rather than a judicial capacity, 
by the Chancellor. 

The rules of intestate succession may be logically regarded as an 
auxiliary department of this branch of law, but it is in fact more con- 
venient, and in this country it is the universal practice, to annex them to 
the law of property, as we have said above. As in our modern law there are 
no limits set, as in other systems, to a man's power to dispose of his estate 
and effects away from his wife, children, or kinsfolk, either in his lifetime 
or by will, intestate succession may be said to take place only by accident or 
neglect, and in England it has long been of quite subordinate importance. 
It now occurs, and gives trouble, mostly in the case of small estates. 

We have thus taken a rough view, but still some kind of view, of the 
variety of topics that may engage English Courts of justice. Outside all 
these divisions, however, but capable of becoming material within any of 
them, is the class of questions arising from the fact that there are many 
civilised jurisdictions and many legal systems in the world, and rights 
acquired under one jurisdiction may have to be ascertained and enforced 
under another. A Court often has to consider whether it should assume 
jurisdiction at all, and also, where its jurisdiction is confirmed or not 
disputed, whether it should not, in exceptional circumstances, deter- 
mine the legal consequences of the facts in the case according to the 
rules of some other system than that which the Court habitually ad- 
ministers. It may be disputable both what Court is the proper one to do 
justice, by reason of competency or practical power of executing judgment, 
and what law is the proper measure of justice for the parties, by reason 
of their express or implied agreement to be bound by one law rather 
than any other, or otherwise. Questions of this kind, with all the com- 
plications incident to then^ are collected under the title of ^‘Conflict 
of Laws" or (inelegantly, but commonly) “Private International Law." 
The nature and origin of the rules applied in this region have been much 
discussed ; but it is certain that at this day a considerable number of 
such rules are as much part of the law of England as those of the law 
merchant, which also^were oxg?.e of a cosmopolitan character, and were 
regarded as not owing their force to any mmiicipal legislation or juris- 
diction. For fuller consideration of these matters the reader must be 
referred to the works of specialists.^ , 

It may perhaps be useful to recapitulate in a summary form the 
divisions we have broadly marked out : 

* The latest and most compile English work is Mr. A. V. Dicey’s Diyed of the Law 
of England with reference to the Cortfiict of Lawe, London, and Boston (U.8. A.), 1896. 
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A . General and Preliminary. 

Persons and their capacity. 

Extensions and limitations of capacity. Agency. Corporations. 
Piesponsibility in general, 
i Intention and motives. Malice in law. 

Liability for consequences. 

Liability for acts of agents and servants. 

Ignorance and mistake. 

Negligence. 

Acquisition and transfer of rights in general. 

Rules of interpretation (so far as generally applicable). 

Remedies. 

B . Procedure. Evidence. 

0. Substantive Law: and herein — 

1. Public Law. 

Constitutional (including the judicial system). 

Regulative and administrative. 

Criminal. 

II. Private Law. 

/ Civil wrongs. 

Property, conveyance, and succession to property. 

Contract. Mercantile law. Companies. Bankruptcy. 

Trusts. 

Family relations. 

III. Conflict of Laws. 

The foregoing arrangement is not put forward as representing neces- 
sarily, or in fact, the most convenient order of studying the law. Few 
lawyers will doubt that a student should have an elementary knowledge of 
the constitution of his country and the outlines of public law in general 
before grappling more closely with legal problems of any kind, or that the 
subject of “ Conflict of Laws ” should, so far as possible, be postponed till a 
fair knowledge of the ordinary application of English law to English causes 
of action has been acquired. But also not many will think it necessary 
that the details of local government or the minuter difficulties of criminal 
law should be studied at an early stage. It is really impossible to arrange 
a course of law studies in linear progression. Gradual acciuaintance must 
be made with two or three aspects of the law simultaneously. Principles 
cannot be learnt to much good purpose without an eye on procedure, and 
the diffeiifent branches of our jurisprudence so constantly illustrate one 
another that it is a positive advantage to tHfe student to have more than 
one constantly before him. * 

Again, the best order for a code or consolidating statute would seem to 
be that which makes it most useml to the practitioners who have to deal 
most with it, not necessarily that which would mak^ it easiest to follow to 
a person ignorant of the subject. But codel may, and in some cases have 
been, as in India, valuable instruments of political and even moral education 
to the general public, and in such cases it is proper for the legislator to con- 
sider their extrajudicial uses. It may be wise now and again to declare, 
with the deliberate authority of the State, things which are superfluous for 

the lawyer but profitable for the citizen. ^ •nnr rr\mr 

F. POLLOC xL. 
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“ as it occurs in the phrase “with a view” of giving a 

creditor a preference in sec. 48 of the Bankruptcy Act, 1883, 46 & 47 Viet, 
s. 48, has been considered in In re Daly, 1886, 19 L. R Ir. 83 ; Ex •parte 
Taylor, 1886, 18 Q. B. D. 295 ; Ex parte Hill, re Bird, 1883, 23 Ch. D. 695. 
Afl to other meanings of the term “ A,” see Stroud, J%td, Diet. 


A ’ ’ List. — See Company. 


Abandonment of Action.~A plaintiff who is satisfied that 
he cannot succeed in his action (see Actions in High Court as to course 
of) may at any time consent to judgment against himself, and pay the 
defendant his costs. And after such a judgment he can never take any 
subsequent proceeding for the same cause of action. As to what is meant 
by “ the same cause of action,” see Wadsworth v. Bentley, 1853, 23 L. J. 
Q. B. 3 ; Barley Main Colliery Co, v. Mitchell, 1886, 11 App. Cas. 127, and 
MacDougall v. Knight, 1890, 25 Q. B. D. 1. 

V But it may sometimes be the case that, though a plaintiff is compelled — 
through lack of some necessary piece of evidence or for other adequate 
reasons — to abandon his present proceedings, he may yet desire to preserve 
his right to bring a fresh action under more favourable circumstances. At 
common law, before the Judicature Act, a plaintiff* was allowed to dis- 
continue his action at any time before judgment, or to withdraw the record 
before the jury were sworn, or to elect to be non-suited (see Non-SUIT), 
and was yet at liberty to re-enter the cause, or bring a second action. So, 
in Chancery, a plaintiff’ could (prior to Consolidated Order 23, r. 13) dis- 
miss his own bill (see Bill in Chancery), and subsequently file another ; 
for only a dismissal on the merits could be pleaded in bar to another suit 
for the same matter. But now in all Divisions of the High Court this 
liberty has been greatly curtailed ; there is no longer such a thing as a 
non-suit ; and the plaintiffs right to discontinue his action is regulated by 
Order 26, r. 1. Up to the delivery of a reply the plaintiff may dis- 
continue without leave, and yet bring a second action ; he must, however, 
pay the costs of the first action, or the second action will be stayed (Order 
26, r. 4). But once the plaintiff has delivered a reply, he can only 
djicontinue by leave, and the Master can, and generally will, make it a 
condition of giving such leave that no further proceedings shall be taken 
in the matter. 


Abandonment of Cargo ; Claim ; Ship.— See Cargo 
and Marine Insurance. , 

Abandonment of Domicile.— See Domicile. 


Abandonment of Possession.— See Possession. 
Abandonment ot^Residence.- See Domicile. 
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Abandonment of Security.— See Skcubity. 

Abandonment of Trade Mark.— See Tradk Mask. 
Abated. — See Abatement. 


Abatement. — l. Of Civil Proceedings, — A cause or matter shall 
not become abated by reason of the marriage, death, or bankruptcy of any 
of the parties, if the cause of action survive or continue, and shall not 
become defective by the assignment, creation, or devolution of any estate 
or title pendente lite ; and whether the cause of action survives or not, 
there shall be no abatement by reason of the death of either party between 
the verdict or finding of the issues of fact and the judgment ; but judgment 
may in such case be entered, notwithstanding the death (E. S. C., Order 
17, r. 1). See Actio Personalis. 

This rule applies only to a case where the cause of action survives or 
continues ” in some person who is before the Court {per Fry, J., in Eldridge 
V. Burgess, 1878, 7 Ch. D. 411). After issue had been joined and notice of ^ 
trial giveii; by the sole plaintiff in an action, he filed a liquidation petition, 
under which a trustee of his property was appointed. When the action came 
on for trial, no one appeared for the plaintiff or for the trustee ; and as there 
was no evidence that any notice of the action had been served on the trustee, 
the action was struck out of the list. 

Where any cause or matter shall have been standing for one year in the 
cause-book marked as ** abated,” or standing over generally, such cause or 
matter, at the expiration of the year, shall be struck out of the cause-book 
(E. S. d. Order 17, r. 10). Where a cause has been struck out under this rule, 
a fresh notice of trial must be given before it can be re-entered {Le Blond v. 
Curtis, 1885, 33 W. E. 561). 

2. Of Criminal Proceedings — means their termination without any 
decision on the merits and without the assent of the prosecutor. 

{a) Criminal proceedings, whether summary or for indictable offences, 
do not abate on the death of the prosecutor, being in theory instituted by 
the Crown (^. v. Truelove, 18^0, 5 Q. B. D. 336). Nor do they now abate 
on the demise of the Crown (4 Will. & Mary, c. 18, s. 6 ; 1 Anne, c. 2, s. 8). 
(See Crown.) Nor is a warrant or summons avoided by the death of the 
judge or justice who issued it (see 42 & 43 Viet. c. 49, s. 37). 

(6) It was at one time a common practice to put in a plea in abatement 
to an indjjstment ; the plea must be pleaded before the general issue {q.v,), 
and without admitting or denying the offence charged, it set up some matter 
of fact which, if proved, had the legal effect of defeatiftg the indictment as 
then framed. It was therefore merely dilatory, and must be pleaded with 
strict and precise exactness {O'Conrl^l v. i?., 1843, 5 St. Tri. N. S. 1, 787), and 
must be verified by affidavit (4 & 5 Anne, c. 16, s. 11). and amendment was 
not allowed {B. v. Cooke, 1824, 2 Bam. & Cress. 871). Ultimately, on the 
abolition of appeals, it was confined to objections as to misnomer and want 
of addition, or improper addition, and it has fallen into disuse since 7 Geo. 
IV. c. 64, s. 19, which requires the Court to amend according to the truth, 
when such a plea is pleaded and proved, and 14 & 15 Viet. c. 100, s. 1, 
which renders description of the defendant unnecessary. [Hereon see Pollock 
and Maitland, ii. Hist Eng. Law, 612 ; Hawk., P.*C., bk. ii c. 13, ss. 96-108 ; 
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a 26, 8. 150 ; c. 31, a 7 ; c. 34 ; Bullen & Leake, P. P., 3rd ed., 468, M. v. 
Oibsm, 1806, 8 East, 107. See also Amendment in Cbiminal Pbocbedings.] 
(c) The Court could also abate the proceedings, either ex officw or upon 
demurrer (y.v.) or motion to quash, for many formal defects (Hawk., P. C., 
bk. ii c. 23, s. 96) ; but most of these are now made immaterial by 14 & 15 
Viet. c. 100, 8. 24; and by s. 25 they must be challenged before the^fary 
is sworn (see Jury), by demurrer or motion to quash, and may be amended 
by the Court. See Variances. 


Abatement (In Heraldry).— A badge in coat-armour indi- 
'eating dishonour of some kind. 


Abatement of Annuities. — An annuitant is subject to the 
same rule of abatement as a general legatee (see Abatement of Legacies, 
infra) if the annuity is charged upon the personal estate (Innes v. Mitchell, 
1846, 1 Ph. Ch. 6, 716 ; Miller v. Huddlestone, 1851, .3 Mac. & G. 513). 
Accordingly, where there is a deficiency of assets, there is no priority as 
between annuitants and legatees, and both must abate proportionately. The 
rule is the same whether the annuity is to commence immediately on the death 
of the testator, or at a future time {Innes v. Mitchell, supra). Annuities 
abate between themselves as well as with reference to other legacies (s.c.). 

To calculate the value of annuities for purposes of abatement, their 
value is to be taken at the time when the estimate is made. The value of 
the annuity of a dead annuitant is the sum of the payments which would 
have been made to him in respect of it ; and the value of a reversionary 
, annuity which has come into possession, is its present value according to the 
Government tables at the time of abatement plus any arrears due upon it 
{Todd v. Bielby, 1859, 27 Beav. 353 ; Potts v. Smith, 1869, L. E. 8 Eq. 683 ; 
Delves v. Newington, 1885, 52 L. T. 512). The rule is the same where all 
the annuitants are alive {Heath v. Nugent, 1860, 29 Beav. 226 ; In re 
Wilkins, Wilkins v. Rotherham, 1884, 27 Ch. D. 703). Where the testator’s 
estate is being administered by the Court (see hi re Nicholson's Estate, 1875, 
I, R 11 Eq. 177), and proves insufficient to pay the legacies and annuities 
given, so that an abatement is necessary, a value will be put upon the 
annuities as from the testator’s death, and the annuitant or liis representa- 
tives will be entitled to the valued amount after abatement ( Wroughton 
Vi Colquhoun, 1847, 1 De G. & Sm.'357 ; Carr v Inglcby, 1827, ibid, 362; 
Long V. H'ughes, 1831, ibid. 364). This principle does not apply to annuities 
determinable on marriage or bankruptcy {Carr v. Ingleby, supra ; Greatrix 
V. Chambers, 1860, Gif, 321 ; see also Wright v. Callender, 185^ 2 De G. 
M* & G. 662 ; Carmichaei yfOee, 1880, 5 App. Cas, 588). ^ 

Annuity Issuing out of the Land, — If annuities are given as specific 
gifts of interest in the real estate, they do not abate with legacies charged 
generally upon the real estate {Creed v.Vmd, 1844, 11 Cl. & Fin. 491 ; In 
re Briggs, 1880, 29 W, R 925). Where legacies and annuities are charged 
upon estate, powers of distress and entry conferred upon the annuitants 
do not give tihe annuities priority over the legacies {Roper v. Roper, 1876, 
3Ch.D.714). 


Abatement Of False Llahts.— By s. 416 of the Memhant 
Shipping Act, 1864, 17 & M Viet, c. 104, if any owner or person is served 
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by the general lighthouse authority with a notice (under s. 416) directing 
•the extinction or screening of any light, liable to be mistaken for a light 
procee^g from a lighthouse, and neglects to comply therewith for a 
period of seven days, the lighthouse authority is empowered to enter upon 
thejilace where the light may be and extinguish it. See Lighthouses. 


Ab&tcmcn't of Freehold. — ^An abatement ''into land** occura 
where, before the entry of the heirs, a stranger wrongfully enters upon the 
lands. Such wrongful entry is technically called an abatement, and the 
stranger so entering an abator, the effect of which is to convert the heir's 
seisin in law into only a right of entry. Abatement differs from intrusion, in 
that it is to the prejudice of the heir, while the latter is to the prejudice of 
the reversioner or remainder-man. Disseisin differs from both ; to disseise is 
to put forcibly or fraudulently a person seised of the freehold out of possession. 
If a man, seised of certain lands in fee, had issue two sons, and died seised of 
such land, and the younger son entered by abatement into the land, the 
Statute of Limitations did not operate against the elder son (Littleton, s. 
396 ; Sharington v. Shrottoriy 7 & 8 Eliz., PI. Com. 306 ; Page v. Sfe/iy, Bull. 
N. P. 102 ; Doe v. Long, 1841, 9 Car. & P. 773. By s. 13 of 3 & 4 Will. iv. 
c. 27, when a younger brother or other relation of the person entitled as 
heir to the possession or receipt of the profits of any land, or to the 
receipt oj any rent, enters into the possession or receipt thereof, such 
possession or receipt is not to be deemed to be the possession or receipt of 
or by the person entitled as heir. As to the effect of this section, see Jones 
V. Jones, 1847, 16 Mee. & W. 712. 

[Comyn's Digest, 5th ed., vol. i. p. 1 ; Cruise's Digest, i. 61.] 


Abatement of Legacies. — Under certain circumstances, 
legatees are obliged to part with the whole or portions of their legacies, 
although the subjects devised to them remained, and were not adeemed (see 
Ademption) at the testator's death. This obligation is termed " abatement *' 
(Roper on Legacies, 4th ed., i. 356). 

1. General Legacies , — In case of a deficiency of assets, all the 
general legacies must abate proportionately in order to pay the debts, but 
a specific legacy does not abate at all unless there be not sufficient 
without it. An executor has no power to give himself a preference in 
regard to his own legacy, as he has in the instance of his own debt 
(Toller, 347). A residuary legatee cannot claim abatement on the part of 
general legatees, as they are entitled to have their legacies paid in full, 
although J.t should leave no surplus for the residuary legatee (see Baker v. 
Farmer, 1868, L. E. 3 Ch. 537 ; Breashur v. Dd^, 1830, 4 Sim. 21). 

When a general legacy is given in consideration of a debt owing to the 
l^atee, or of his relinquishing any right or interest, it does not abate with 
voluntary legacies. So, where a festator makes a general bequest to his 
wife in lieu of dower, such a legacy will be entitled to a preference of 
payment over the other general legacies, hef election to accept the legacy 
placing her in the situation of a purchaser of what is given her by the 
will {Burridge v. Bradyl, 1710, 1 P. Wms. 127; Davenhill v. FUkher, 
1764, 1 Amb. 244; Heath v. Dendy, 1826, 1 Russ. 543; 25 R. R. 135; 
NorcoU V. Gordon, 1844, 14 Sim. 258. Such a legacy has no prioritv, 
where the testator leaves no real estate out of which the widow is dowable 
(Acey V. Simpson, 1842, 6 Beav. 35), or where \he only real estate of the 
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testator was conveyed to him with a declaration against dower {Boper v. 
Boper, 1876, 3 CL D. 714; In re Greenwood [1892], 2 Ch. 295). 

Pecuniary legacies abate in proportion, notwithstanding a direction in 
the will that they are to be put " in the first place,” or a direction as to 
the time of payment. If, however, an intention that any legacies are to 
be paid in fidl is to be collected, or reasonably inferred, it will be other- 
wise {Blower v. Morret, 1752, 2 Ves. Sen. 419 ; Cazenove v. Gazenove, 1889, 
61 L. T. 116 ; In re Bweder^s Estate [1891], 3 Ch. 44). 

In cases where stock is bequeathed as a general legacy, and the legatee 
is called upon to abate with other general legatees, the abatement will be 
regulated by the value of stock at the end of one year next after the^ 
testator’s death {Blackshaw v. Rogers^ 1778, cited by the Master of the 
Bolls in Simmons v. Vallanccy 1793, 4 Bro. C. C. 349). 

In the following instances particular general legatees have, on various 
grounds, claimed exemption from abatement, but have been held to be 
liable in common with other general legatees : — 

{a) Legacies to servants {Attorney-General v. RobinSy 1722, 2 P. Wms. 

26). 

(6) Legacies to Charities {Attorney-General v. Hudsony 1720, 1 P. Wms. 
675 ; Bishop of Peterborough v. Ifortlocky 1784, 1 Bro. C. C. 566). 

(c) Legacies of sums of money to executors for their care and trouble 
{Duncan v. WattSy 1852, 16 Beav. 204). 

{d) Legacies to creditors whose debts have been previously liquidated 
by composition at less than their real amounts {Coppin v. Coppin, 1725, 
2 P. Wms. 292). 

(e) Legacies to pay another person’s debts. 

(/) Legacies of money to be laid out in land or stock. 

(g) Legacies for mourning rings or mourning {Aprcece v. Apreece, 1813 ; 
1 Ves. & Bea. 364). 

(A) Legacy to erect a monument (probably); although in Martin v. 
Martin, 1718, 1 P. Wms. 423, Lord Parker, C., exempted such a legacy 
from abating with the general legacies. 

(t) Legacies to wives and children, unless the rule of abatement is 
excluded by the terms of the instrument, or there is an intention to give 
priority apparent on the face of it {Blower v. Morretty supra ; Cazenove v. 
CazenovCy supra ; In re Sweders Estate, supra). 

2. Specific Legacies. — Specific legatees can only be called upon by 
the executor for abatement, upon failure of the general personal estate to 
discharge debts. These legacies, therefore, must be fully satisfied, to the 
prejudice of general legatees. But when the personal assets, not speci- 
fically bequeathed, are insufficient to pay all the debts, then the specific 
legatees must abate in proportion to the value of their individual legacies 
{Sleech V. Thorington, 1754, £ Ves. Sen. 561, 564; Clifton v. BurtfVl2Qy 1 P. 
Wms. 680 ; Eoper on LegacieSy 4th ed., L 356). 

The principle of the distinction between the two classes of legatees is 
the presumed intention of the testatof to give a preference to those to 
whom he has bequeathed specific parts of his personal estate, severed from 
the rest (Boper on L^acies, i. 354). 

On the same principle, if the testator’s f®eehold estate be subject to 
debts, ^ a specific devisee of it will be obliged to contribute, upon a 
deficiency of the general personal assets, \|:ith the specific legatee of a 
chat^ {Long v. Short, 1717, 1 P. Wms. 402 ; In re Saunders-Davies, 1887, 
34 CL D. 482 ; In re Bawden [1894], 1 Ch. 693). 

3. D£MOAiSTEAT/y£ LiBGACiES . — Legacies in part specific and in part 



AtoEMENT OF HmCHASE.^^ 10 

general, ie, bequests of money with reference to a particular hmd for 
^their payment, and not simply a gift of the specific fund itself. Such a 
legacy is so far genenil, that, if the fund be called in, or fail, the legatee 
• will not be deprived of his legacy, but be permitted to receive it out of 
the general assets ; but it is specific, in the sense that it will not be liable 
to i^bate with general legacies upon a deficiency of assets (Mann v. Copland, 
1817, 2 Madd. 223; Creed v. Greed, 1844, 11 Cl. & Fin. 491; Livesav y, 
Bedfern, 1836, 2 Y. & C. C. 90 ; Temped v. Temped, 1857, 7 De G, M. & G. 
473; Roberts v. Pocock, 1798, 4 Ves. 150). See Abatement of ANNurriE.s; 
Assets; Legacies. 


Abatement of Nuisance. — See Nuisance. 


Abatement of Purchase- Money .—Although, before the 
Judicature Act, a misdescription rendered a sale void at law, the Courts of 
equity obliged the purchaser to accept the property, with an abatement of 
the purchase-money by way of compensation, in cases wliere ho would then 
obtain the reasonable and substantial benefit of the contract ( Halsey v. 
Grant, 1806, 13 Ves. 73, 9 R. R. 143). “The rules of equity now of course 
prevail (Judicature Act, 1873, s. 25, subs. 4). If a man having a partial 
interest in an estate chooses to enter into a contract, representing it as 
his own,^and agreeing to sell it as such, it is not competent to him after- 
wards to say that, though he has valuable interests, he has not the entirety, 
and therefore the purchaser shall not have the l)enefit of his contract. For 
the purpose of this jurisdiction, the person contracting under these circum- 
stances is bound by the assertion in his contract, and if the vendor chooses 
to take as much as he can have, he has a right to that and to an abatement, 
and the Court will not hear the objection of the vendor that the jnirchaser 
cannot have the whole'’ (per Lord Eldon, Mortlock v. Buller, 1804, 10 Ves. 
315, 7 R. R. 417). 

And in Hill v. Buckley, 1811, 17 Ves. 401, 11 R. R. 109, Sir Win. 
Grant observed : “ Where a misrepresentation is made as to the quantity, 
though innocently, I appreliend the right of tlie purchaser to be to 
have what the vendor can give, with an abatement out of the purchase- 
money, for so much as the quantity falls short of the representation, and 
that whether there is or is not the usual condition as to cornpensiition, 
and that is the rule generally, as though land is neither bought nor sold 
professedly by the acre, the presumption is that, in fixing the price 
regard was had on both sides to the quantity which both supjKjse the 
estate to consist of; and therefore a rateable abatement of the price will 
probably leave both parties in nearly the same relative situation in which 
they would have stood if the quantity had be8n originally known.” But 
the abatement will not be rateable if it appears tfiat tlie parties Ijave 
calculated the value on some other ^pasis (Hill v. Buckley, supra). The right 
of the purchaser to such relief may be rebutted by evidence of his know- 
ledge of the actual state of facts at the time of Jibe purchase (Dyer v. 
Hargrave, 1805, 10 Ves. 505, 8 E. R. 36). There must be proof of know- 
ledge, for it will not be presumed from circumstances rendering it possible 
that he possessed it (R. v. Wilson, 1843, 6 Beav. 124). 

Horrock v. Rigby, 1878, 9 Ch. D. 180; Durham v. Legard, 1865, 
34 L J. Ch. 589 ; Barker v. Cox, 1876, 4 Ch. D. 664; M^Kcnzu \\HeMth, 
1877, 7 Ch, D. 675.] 
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Abatement or Rebate (in Commerce).— An allowance 
of discount made for prompt payment — ^The term is also sometimes used to 
express the deduction that is occasionally made at the custom - hou^ 
from the duties chargeable upon damaged goods, and for a loss in 
warehouses. 


Abatement 9 Pleas In.— Under the old system of pleadings, 
pleas which, without either admitting or denying the existence of the cause 
of action, alleged some matter of fact which would in law preclude the 
plaintiff from recovering upon the writ and declaration as then framed, 
were called pleas in abatement. They belonged to the class of dilatory pleas 
(jr.i?.), as distinct from pleas in bar (see Bar, Pleas in), because they raised 
a formal defence not affecting the merits. Such pleas would assert the 
non-joinder of some necessary party, or that either party was tinder some 
personal disability, or that another action was already pending for the same 
cause. But now, by Order 21, r. 20, all pleas in abatement are abolished. 
The proper procedure now in such cases is explained in Kendall v. 
Hamilton, 1879, 4 App. Cas. 504; Pilley v. Itobinson, 1887, 20 Q. B. D. 
155; and Wilson v. Balcarres Brook Steamship Co, [1893], 1 Q. B. 422. 


Abbey 9 Abbot. — An abbey denoted the place of habitation of a 
society of persons, male or female, leading a religious life, of which the head 
was known as an Abbot or Abbess. With regard to cathedral abbeys, 
as the bishop was considered the abbot, the presbyterial superior of these 
bodies was described as a prior or prioress. At common law these bodies 
were recognised as corporations, and the individual members of such corpora- 
tions, other than lay members, are regarded in the eyes of the law as civiliter 
imrtui There were also otlier religious foundations of different kinds 
similarly recognised, but all abbeys, priories, and otlier religious foundations 
of a like kind were dissolved chiefly by legislative action either before, or 
for the most part during, the Eeformation (see 27 Hen. vin. c. 28 ; 31 
Hen. VIII. c. 13 ; 37 Hen. viii. c. 4 ; Edw. vi. c. 14). Since the date of the 
Reformation, no body of any kind professing to be a religious community 
has been, recognised as such by the law. See also Priouy, Prior. See 
also Roman Catholic ; Charity ; and as to abduction of nuns. Abduction. 
For abliey lands, see Tithes. As to the legal position of present religious 
orders and the restrictions to which they are subject under statute or 
otherwise, see Religious Order, Jesuit. 


AbbUttalS. — The line of demarcation between adjoining^properties. 
Properly speaking the word was used for the ends of strips of lands ; the 
sides being called adjacentes. 


Abdlcatlom^Englifth constitutional history supplies no precedent 
of a voluntary abdication of the crown. Edward ii. was deposed ; a Parlia- 
ment having been irregularly summoned, articles were drawn up declaring 
him unfit to reign, and commissioners were sent to request his assent to his 
son's succession. This he gave, and Sir William Trussell, as proctor for the 
whole Parliament, renounce their allegiance (Stubbs, c. xvi. 266 ). Richarf 
n, was induced to execute <1 deed of resignation in which he absolved all 
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his people from the oaths of fealty and homage and all other bonda of 
aUegiapce, royalty, and lordship by which they were bound to him; but 
this was not thought enough, and Parliament proceeded to draw up 
articles against him, which the Estates voted were sufficient ground for 
deposing him. Then Henry of Lancaster claimed the crown, and was 
accepted by Parliament, and commissioners were sent to signify to Eichard 
his deposition, and renounce their allegiance (Stubbs, c. xvi. 269 ; e. xviii. 
302). It was debated in the Convention Parliament at the Kevolutiou 
whether the throne was vacant between Kichanrs lesignation and the 
enthroning of Henry iv. (see Macaulay). In tlie case of James ii., the Con- 
vention resolved that, “King James ii. having endeavoured to subvert the 
constitution of the kingdom by breaking the original contract between 
king and people, and having, by the advice of tfesuits and other wicked 
persons, violated the fundamental laws and withdrawn himself out of tlie 
kingdom, has abdicated the government, and that the throne is thereby 
vacant.** The Lords wished to substitute “deserted** for “abdicated,** 
w^hich, it was contended, was a word not known to English law, but the 
amendment was rejected, as leaving it open to James to return (see debate on 
the word “ abdicated ** in 5 Pari. Hist. 61, especially the future I nid Soniei's, 
p. 69). The Declaration of Eights simply recites that James had abdicated 
the government, and that the throne was thereby vacant. It seems to have 
been the general opinion in the debate above mentioned that a sovereign 
could lawfully abdicate ; but it would not appear that an abdication could 
be fully carried out at the present day without an Act of Paiiiament. 


Abduction. — l. A term originally usetl with reference to the 
taking of a person, not sui juris, out of the possession (jr custody of husband, 
parent, or legal guardian. Abduction of women was common during the 
Middle Ages, being regarded as gallantry rather tlian crime, and probably 
a survival of marriage by capture (Pollock and Maitland, Hist, Eng, Law, ii. 
363 ; Pike, History of Crime, i. 266, 477). At common law the remedies were 
by indictment or action for false imprisonment, if the j)er8on abducted was 
unwilling (3 Co. Inst. 55), or by action on the case {q.v,) l)y husband, parent, 
or guardian, for the pecuniary loss sustained by him, or l)y writ de hoininr 
replegiando {Lord Grefs case, 1682, 9 St. Tri. i27 ; Show. 61, 76; Calthrop 
v. Aodel, 1687, 3 Mod. 169 ; F. N. B. 66 ; 2 Co. Inst. 55. This wTit is now 
disused and the writ of habeas corpus is employed instead (2 Co. Inst. 55 ; 
and see Adultery ; Habeas Corpus ; Seduction). 

Abduction has been the subject of much legislation since the Statute of 
Merton (20 Hen. iii. c. 6), all rejKjaled and superseded by statutes of this 
reign, with the following exceptions : — 

No larceny could be committed by taking cfl* carrying away a ward or 
villein, “ because they are in the realty** (3 Co. Inst. 109). But by Stat. 
We8tm.,13 Edw. i.c. 35, it is a misdenjeanour punishable by two years imprison- 
ment to take or carry away (rapere vel ahducerc), any infant, male or female, 
whose marriage belongeth to another (see 2 Co. Iingt. 437). Where the 
child, is a ward of the High Court, abduction tft also punishable as contempt 
of Court {Herbert's Case, 1731, 3 P. Wms. 116). 

By c. 34 of the same statute (also unrepealed), if a wife is carried away 
{ahdv^ta) with the goods of her husband, the “ king shall have the suit for 
the goods so carried away.** If a wife elopes, she forfeits her dower, unless 
her husband takes her back and is reconciled to her without coercion of the 
Church (2 Co. Inst. 435) ; and she can now also he indicted jointly with the 
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Adidterer for larceny (45 & 46 Viet. c. 76, bb. 12, 16 ; R v. BrUtUton, 1884, 
12 Q. B. D. 266). The same chapter makes it a misdemeanour, punishable 
with imprisonment for three years and fine “ at the king's will,” to abduct a 
nun from the nunnery (domi^a), “ even though she consent.” Her church 
lord, the abbess or prioress, had also an action of trespass on the case 
against the offender (see 2 Co. Inst. 433-436, Eeg. Jud. 71, 269). Though 
nunneries are not now illegal (10 Geo. iv. c. 7, s. 37), the change, since the 
Eeformation, in the j)olicy of the law as to monastic vows and institutions, 
makes it strange that the enactment has not been expressly repealed. The 
subsequent acts from 3 Hen. vii. c. 2, except the Habeas Corpus Acts, being 
now repealed, it is enough to refer to Hawk., P. C., bk. i. c. 42 ; 1 East, P. C., 
462, 457 ; 4 Black. Com,, 288 ; 3 Euss. on Crimes, 6th ed., 260-266 ; and 
the Wakefield Case, 1827, 2 I^w. C. C. 1, and special report published by 
Murray in 1827. 

Abduction of females is now felony in three cases — (a) Where any person 
from motives of lucre takes away or detains, against her will, any woman of 
any age who has any interest in any property, or any even presumptive 
expectation of property as heiress or next of kin, with intent to marry or 
defile her, or to cause her to be married or defiled (24 & 25 Viet. c. 100, s. 53). 
(6) Where any person with such intent fraudulently allures, takes away, or 
detains ont of ike possession and against the will of parent or lawful cus- 
todian, any woman rtnder twenty-one, entitled to property as above described 
(24 & 25 Viet. c. 100, s. 53). (c) Where any person with such intent, by 
force, takes away or detains against her will, any woman of any age (24 & 
25 Viet. c. 100, B. 54). 

All these felonies are punishable by penal servitude for from three to 
fourteen years, or imprisonment for not more than two years (24 & 25 Viet, 
c. 100, 88. 53, 54; 54 & 55 Viet. c. 69, s. 1), and are not triable at Quarter 
Sessions. A person convicted of oflences (a) or (6) becomes incapable of 
taking any estate or interest whatever in the property of the abducted 
woman ; and if the abduction has resulted in marriage, the High Court, on 
the application of the Attorney-General, must settle her property (24 & 25 
Viet, c, 100, s. 53). The provision is similar to that of the Marriage Act, 
1823 (4 Geo. iv. c. 76, s. 37), as to marriages solemnised between parties 
under age by means of false oath or fraud. See MARRiACiE. 

There is no decision on these sections, except R. v. Burrell, 1864, 33 
L. J. M. C. 54, a charge of fraudulent allurement under s. 53, which" failed 
on the facts. For cases on the superseded Acts, see 3 Euss. on Crimes, 
6th ed., 251-7 ; Arch. Cr. PL, 2l8t ed., 801-3. The accused and his or her 
husband or wife are now competent but not compellable witnesses, except 
before the Grand Jury (48 & 49 Viet. c. 69, s. 20). As to the old law, see 3 
Euss. on Crimes, 6th ed., ()i>6. Under Lord Hardwicke’s Act (SSS Geo. II. c. 
33), marriage after abduction was void, but now it is at most voidable, if the 
consent of the woman was obtained bv fraud or duress {Scott v. Sebright, 
1886, 12 P. D. 21 ; Ford v. SUer, 1896, •Prob. 1). 

Abduction of females is a misdemmnoitr in two cases — (1) Where an 
unmarried girl undef sixteen js unlawfully taken out of the possession and 
against the will of her parent or proper custodian (24 & 25 Viet. c. 100, 
B. 54). (2) Where an unmarried girl under sixteen is taken out of the 

possession and c^inst the will of her parent or proper custodian, with 
intent that the girl should be unlawfully and carnally known by any man 
(48 & 49 Viet. c. 69, 8. 7). 

Both these misdemeanours are punishable by imprisonment, with or with- 
out hard labour, for not moae than two years (24 & 25 Viet. c. 100, s. 55 ; 48 
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& 49 Viet. c. 69, B. 7). Eeasooable belief that the girl was sixteen, or over 
is no defence to the former ofiTence {R v. Prince, 1875, L R 2 0. C. e! 
122 ; bat reasonable grounds for belief that the girl was sixteen, or over, are 
an answer to a charge for the second offence (48 & 49 Viet. c. 69. & 7 : 
5. V. Packer, 1886, 16 Cox, C. C. 57). * 

The consent of the girl is no defence in either case (jB. v. Mankletan, 
1853, 22 L. J. M. C. 115), nor could she, it would seem, be charged for 
taking part in the offence (see E. v. Tyrrell [1894], 1 Q, B. 710). It must 
be proved that she was in possession or custody of parent, guardian, or 
employer, to the knowledge of the accused {E. v. Olifier, 1866, 10 Cox C. C. 
402; E. V. Miller, 1876, 13 Cox C. C. 179; E . v. Henkem, 1887, 16 Cox 
C. C. 257 ; E, v. Hibbert, 1869, L. E. 1 0. C. E., 184), and was actually 
taken away therefrom against the will of the custodian, by fraud on him, 
and by persuasion, allurement, or inducement held out by the accused. 
For other decisions, see Arch. Cr. PL, 21st ed., 803-7 ; 3 Euss. on Crimes, 
6th ed., 253, 258. 

The accused and his or her husband or wife are. competent, but not 
compellable witnesses, except before a Grand Jury (48 & 49 Viet. c. 69, s. 
20). The procedure of the Prevention of Cruelty to Children Act, 1894 
(57 & 58 Viet. c. 41, ss. 12, 15, 16, 17 & sch.), is applicable in I he case of 
a girl under sixteen, and s. 17 throws on tlie defendant, in certain events, 
the proof that the girl is sixteen, or over. See Childuen, Cruelty to. 

As tp detention of woman in brothel, see Brothel. 

2. The term abduction is also applied to “kidnapping” or “trepanning,” 
or the forcible stealing and carrying away any person of either sex, or any 
age — which constitutes the common law misdemeanour of assault and false 
imprisonment, and, when the victim is taken abroad, falls within the Habeas 
Corpus Act, 1679 (see Designy's Case, 1682, Sir T. Eay. 474) — and to the 
statutory felony of child-stealing (24 & 25 Viet. c. 100, s. 56). See 
Kidnapping. 

3. Any person who, by abduction or duress, interferes with the free exercise 

by a voter of his franchise, at any parliamentary or municipal or local govern- 
ment election, is guilty of “ undue influence ” which is a misdemeanour, 
punishable on indictment by inij)risonment for not more than one year, or a 
tine not exceeding £200, and a “ corrupt practice,” entailing disqualification 
to vote, sit in Parliament, or hold munici])al office for seven years (46 & 46 
Viet. c. 50, s. 77 ; 45 & 46 Viet. c. 51, ss. 2, 6 ; 47 & 48 Viet. c. 70, s. 2 ; 51 & 52 
Viet. c. 41, s. 75 ; 56 & 57 Viet. c. 73. s. 48). The offence is now rarely 
committed. The only reported case is II.M. Advocate v. Douglas, 1866, 
5 Irvine, 265, decided under 17 & 18 Viet. c. 102, s. 5, of which 46 & 47 Viet, 
c. 51, s. 2, is a re-enactment ; but a prosecution was directed also in the 
Borough of Lisburn case, 1868, Wolf & B. 227. And see Corrupt 
Practice^ , 


Abearance (Conduct, Behaviour).— A recognisance to be of good 
abearance is equivalent to a recognisance to be of good behaviour (4 Black. 
Com, 251 and 256). « • 


AbeUcr* — A person is said to aid or abet the commission of an 
offence when, though he does not himself do the act which constitutes it, or 
is not the principal offender or actor, he is present when it is committed, 
with the object of facilitating its commission {prccseTis est ahettam aui 
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av^icm actorem ad f^iam fadendam), or, if absent, intends to facilitate' 
its commission, and is near enough to do so, should occasion arise. The 
element of common criminal purpose must link the actor (auteur) with the 
persons who are charged with aiding and abetting him ; and the charge 
preferred must be one of a crime committed in the execution of the com- 
mon purpose, and not foreign to it (see Stephen, Dig. Grim. Law^ 5th ed., 
arts. 38, 39, and for case law, 1 Russ, on CrirmSy 6th ed., 162-170). The 
abettor must take part not only in the formation but in the execution of the 
criminal purpose. If he does not, he is a co-conspirator only, or an ac- 
cessory before the fact. He must be present when the crime is committed. 
Constructive presence is said to be sufficient ; but this means that he must be 
within reach, e.g. where a confederate is watching for the police, while a 
burglary is being executed (1 Russ, on Crimes, 6th ed., 162), and where the 
modus operandiimoh^^ transmission through an innocent agent, e.g. of poison 
by a messenger, or a libel by the post, presence at the locus a guo is sufficient 
(3 Co, Inst. 138, Fost., 2nd ed., 349 ; 1 Euss. on Crimes, 6th ed., 167). Since 
the sixteenth century, it has been well settled that all persons present, aiding 
or abetting, are principals, and that their trial is not subject to the same in- 
cidents as that of an accessory before, on, or after the fact (see Accessory). 
But so long as any felony was punishable by statute by death without 
benefit of clergy (g.v), the judges were astute to distinguish between princi- 
pals in the first degree and principals in the second degree, ie. aiders and 
abettors 

[See Post., 2nd ed., 348, 355-359 ; 2 Stephen, Hist Grim. Law, 230 ; 
Arch. Cr. PL, 21st ed., 1110; 3 Russ, on Crimes, 6th ed., 161.] 

The legal reason for the distinction has vanished with the alteration of 
the scale of punishments for crime, and now aiders and abettors, either in 
treason, felony, or misdemeanour, in the absence of specific statutory provision 
to the contrary, are punishable to the same extent as the actual perpetrator 
of the offence. This had always been the common law rule as to treason and 
misdemeanour (Post., 2nd ed., 341), and apparently as to felonies whose 
punishment was not regulated by statute ousting benefit of clergy (Post., 
335 ; 2 Stephen, Hist Grim, Law, 230). It is now the statutory rule 
as to all misdemeanours, whether at common law or under acts passed 
before or since 1861 (24 & 25 Viet. c. 95, s. 8), and as to felonies under the 
other Criminal Law Consolidation Acts of that year (24 & 25 Viet. c. 96, 
s. 98 (larceny) ; c. 97, s. 56 (malicious damage) ; c. 98, s. 49 (forgery ) ; c. 99, 
s. 35 (coinage offences); and c. 100, s. 67 (offences againd the person); and as 
to piracy by 7 Will. iv. & 1 Viet. c. 88, s. 4). Aiders and abettors of 
offences punishable on summary conviction are also tried and punished as 
principals (Summary Jurisdiction Act, 1848, 11 & 12 Viet. c. 43, s. 5 ; 24 & 
25 Viet, c, 69, s. 99 ; c. 97, s. 63). 

An abettor can be tried jither with, before, or after the principal offender. 
As to form of indict^ient, see Arch. Cr. PL, 2l8t ed., 1110 ; 1 Russ, on Grimes, 
6th ed., 169. Except where’ there is a difference in punishment between 
principals in the first degree, and those 4n the second degree, both can be 
chared jointly with commission of the offence, without the addition of any 
spec^ averment that the pxincipals in the second degree were present 
aiding and abetting (see 3 Buss, on Crim.e$, 6th ed., 169). 

A person may be convicted of aiding and abetting the commission of an 
offence in which be or she could not be principal, eg. a woman or boy under 
fourteen of aiding rape (R v. Bam, 1893, 17 Cox, C. C. 609 ; R v. Warte 
[1892], 2 Q. B. 600), or a solvent person of aiding a bankrupt to commit 
oiSences against the bankruptcy laws. 
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AI>By3.nC0«— This term, derived from the old French word h(mr, to 
expect*, denotes the condition of an inheritance without a present owner. 
Thus, on the death of an incumbent, the freehold of the benefice is said to 
be in abeyance until the next incumbent takes possession ; and if a man 
make a lease of lands to A. for life, with remainder to the heir of B., the fee- 
simple is in abeyance till B/s death. An estate tail also might fall into 
abeyance by the attainder of the tenant in tail. The term is perhaps most 
commonly used at the present day in the case of a peerage inheritable in 
the female line, which, if it descends to two or more co-heiresses, is said to 
he in abeyance between them. See Contingent Kemainders ; Pkkuagk. 


Ablg'00ta — 1. Said to be occasionally used by medical writers as an 
equivalent for abortion, artificially caused. See Ash. Diet ; Forcell, Lex, 
Tot Lat, s,v. “ Abiga.” 

2. Cattle lifting. See Abigeus. 


Abigeus or Abigevus (late Latin for ahactor),~k term of 
Eoman law applied to cattle-lifters, i,e, persons who make a business of 
driving off {ahi^unt) cattle from their pastures or herds,* as distinguished from 
thieves {fures) {Dig. lib. xlvii. tit. 14 ; Forcell. Lex. Tot Lat, H,r. “ Abactor,'* 
“ Abigei:^,” “ Abigeatus **). It did not apply to taking single stray beasts 
(Du Cange, Gloss. ^ s.v.). ^'Ahactores sunt qui nnum cquum, duos cqmu, totidcmquc 
hoves, vel capras decern aut porcas quinque abegerint** (Paul. Sent. 618, s. 1). 
Its punishment as a crime in Eoman law depended on a rescript of Hadrian, 
and there is no warrant for treating cattle-lifting as an offence in any way 
distinct from larceny or robbery in English common law, except a single 
passage in Bracton, probably lifted by him from Azo, or some other early 
civilian. See De Legg. Ang. lib. iii. '*De actionibus,** c. viii. f. 105, 


Ability. — The meaning of this term, as it occurs in 9 Geo. IV. c. 
14 (Lord Tenterden’s Act), s, 6, was elaborately discussed in Lyle v. Barnard^ 
1836, 1 Mee. & W. 101, which was an action on the case for falsely 
representing, in answer to inquiries on that subject, that a life interest in 
certain trust funds was charged only with three annuities, there being in 
fact a mortgage for £20,000 in addition, whereby the plaintiff* was induced 
to advance money secured by covenant, bond, warrant of attorney, and 
an assignment of the life interest in the said trust funds. The representa- 
tion was made by parol. At the trial the plaintiff was non-suited on the 
ground that the case fell within the above-mentioned section, which provides 
that “no action should be maintained whereby tc^charge any person upon, or 
by reason of, any representation or assurance made or given, concerning or 
relating to the character, conduct, credit, ahilUyy trade, or dealings of any 
other person, to the intent or purpose that such other person may obtain 
credit, money, or goods upon (sic), unless such representation or assurance 
be m^e in writing, signed by the party to b(^ charge# therewith.*' On the 
motion for a new trial, the Court was equally divided. Lord Abinger 
and Gurney, B., holding that the case fell within the section, as being a 
representation concerning the borrower's ability to perform an engagement 
of a pecuniary nature ; Barons Parke and Alderson holding that it did not, 
on the ground that the representation related to the trust fund only, and in 
no way to the personal credit of the borrowers ; that the word ability, looked 
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A(i ia ordinary sense, meant some quality belonging to the third i»rty, and 
not to the thing to be transferred. See Sioanns v. Phillips, 1838, 8 AA & 
E. 457 ; Bvdwp v. BdOcia CoruoUdaled Co., 1890, 26 Q. B. D. 612. 

Ab Initio • — When authority or licence is given to anyone by 
the law, and he abuses it, he becomes a trespasser ah initio ; but where an 
authority or licence is given by the party, and he abuses it, he must be pun- 
ished for the abuse, but is not a trespasser ah initio. The reason of the 
difference being that, in the case of a general authority, or licence of law, 
the law adjudges by the subsequent act with what intention the trespasser 
entered ; but when the party gives an authority or licence himself to do 
anything, he cannot, for any subsequent cause, punish that which is done by 
his own authority or licence. The law gives authority to enter into a common 
inn or tavern ; to the lord to distrain ; to the owner of the ground to distrain 
damage-feasant; to the owner in reversion to see if waste be done ; to the 
commoner to enter upon the land to see his cattle. But if be who enters into 
the inn or tavern doth a trespass — as, if he carries away anything, or if the 
lord who distrains for rent, or . the owner for darnage-feasant, works or kills 
the distress ; or if he, who enters to see, waste, break the house, or stays 
there all night ; or if the commoner cuts down a tree ; — in these and the like 
cases the law adjudges that he entered for that purpose, and because the 
act which demonstrates it is a trespass he shall be trespasser ah initio {The 
Six Carperiters ame, 8 Jac. i. ; 8 Co. Inst. 146 (a)). 

A mere nonfeasance does not amount to such an abuse as renders a man 
a trespasser ah initio — 5.r., as a refusal to do something one ought to do 
{Jacobson v. Blake, 1844, 6 Man. & G. 925 ; West v. Nihhs, 1847, 4 C. B. 172), 
where it was held that a landlord who accepted tlie rent in arrear, and 
expenses, after impounding a distress, and then retained possession of the 
goods distrained, was only guilty of a nonfeasance, and therefore not a 
trespasser ah initio, though he might be liable for a conversion of the goods 
to his own use. The abuse of a distress made a trespass ah initio at com- 
mon law, but the statute 11 Geo. ii. c. 19, s. 19, provides that no “unlawful 
act ” afterwards done by the distrainers shall make the distress for rent 
actually due unlawful, or the distrainer a trespasser ah initio, but that the 
party aggrieved by such unlawful act shall recover full satisfaction for the 
special damage sustained thereby, and no more. 


Abjuration — A renunciation by oath. — At common law, it signified 
the oath of a person wdio had taken sanctuary, to leave the realm. This 
was abolished by 12 Jac, i. c. 28, In the reign of William iii.,,an oath of 
abjuration was, by 13 Will. iii. c. 16, to be “ tendered to every person 
entering any public! office, to the effect that they renounced the title of the 
pretended Prince of Wales,” i.e. the son of King James ii., to the English 
throne and the rights of the present dynasty under the Act of Settlement 
(q-v.). (See also 1 Geo. i. c. 2, s. 13.) This Act w^as altered and continued 
by 6 Geo. lil. c. 53. ^A different form of oath for the oath of supremacy, 
aUegiance, and abjuration, was substituted for the old oaths by 30 & 31 
Viet. c. 75, s. 5, and 31 & 32 Viet. c. 72 (see Promissoey Oaths; Oath 
dr Allkgiancb). Divers enactments and oaths relating to the subject 
of abjination are repealed by the Promissory Oaths Act, 1871, 34 & 36 
Viet c. 48. 

The word is also used to signify a formal retraction of religious error. 
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A fom of abjuration for admitting converts from the Church of Rome 
was drawn up by one of the Houses of Convocation in 1714, but did not 
receive royal sanction (see Cordwell’s Synodalice), 


Able-bodied Seamen. — See Shipping. 


Ablutions. — See Communion. 


Abode (Habitation, Place of Residence).— “ A man’s residence, where 
he lives with his family and sleeps at night, is always his place of abode, in 
the full sense of that expression ” (per I^rd Campbell, C. J., E. v. Hammond, 
1852, 17 Q- 772 ; 21 L. J. Q. B. 153). There is no strict or definite rule for 
ascertaining what is inhabitance or residence. The words have nearly the 
same meaning. Sleeping once or twice in a place would not constitute 
inhabitance. There is no precise line to be drawn. It is alwavs, if the 
inhabiting is bond fide, a question of more or less. The question i is whether 
there has been such a degree of inhabitance as to be in substance and 
in common sense a residence. When a person has a country and a town 
house, it^ is a mere question of fact whether he has two or only one residence ” 
(per Blackburn, J., E. v. Mayor of Exeter ; WescomVs case, 1868, L. R. 4 Q. B. 
110). A person may inhabit a place without sleeping there, or he may sleep 
there without inhabiting it. The fact that a person sleeps in a place 
is generally a very important ingredient in deciding whether he inhabits it, 
but it is not conclusive” (per Blackburn, J., E v. Mayen* of Exeter] 
Dispitale's case, 1868, L. R. 4 Q. B. 114). 

The term, however, does not invariably bear the same meaning ; for some 
pmposes a place of business may be regarded as equivalent to abode. Thus, 
in a notice of action, a solicitor may give his place of business as his “ place 
of abode,” though he resides at another place (Eoherts v. Williams, 1835, 
4 Dowl. 486 ; 5 L. J. M. C. 23). 

In Courtis v. Blight, 1861, 31 L. J. C. P. 48 ; 5 L. T. 450, decided under 
the Registration Act, 6 Viet. c. 18, s. 7, it was said by Erie, J., that what is a 
person’s abode is rather a question of fact than law. 

In Mason v. Bibhey, 1864, 2 H. & 0. 881 ; 33 L. J. M. C. 105, it was 
decided that where under s. 150 of the Public Health Act, 1848, a notice 
was required to be served, either personally or by delivering it to ^me 
inmate of the owner’s or occupier’s place of abode, a place of business 
was a “ place of abode.” A place of abode is of course not equivalent to 
domicile. • See Domicile ; Last Place of Abode ; Registration of Voters ; 
Usual Place of Abode. ** 


Abominable Crime is a statutory description of “buggery, 
which compnses (1) sodomy, or carnal knowledge per anum of a human 
beinjg by a male person (E. v. Jacobs, 1817, Russ. & R. 231), and (2) bestiality, 
or carnal intercourse in any manner between a human being and any 
animal (R, v. Brown, 1890, 24 Q. B. D. 357). Prior to 1533, these acts, 
though regarded by law writers as crimes, were usually treated as vi6e or 
sin punishable by ecclesiastical sanctions (1 East, P. C., eh. xiv. p. 480 ; 3 
Inst. 68; 1 Hawk., P. C., bk. i. ch. 4; 3 Ru^s. on Crimes, 6th ed., 249; 
2 Stephen, Hist, of Crim, Law, 429 ; Pollock iyid Maitland, Hist,. Eng. La/w, 



28 ABOEIQINES, PEOTECTION OF 

ii p. 664). Their commiesion was made felony punishable by death, without 
benefit of clergy (j.v.), by 25 Hen. vni. c. 6 (i^e perpetual by 32 Hen. viii. 
c. 3, modified by 2 & 3 Edw. vi. c. 29, repealed by 1 Mar. St. 1, c. 1, s. 3, 
revived, confirmed, and made perpetual by 5 Eliz. c. 17, and ultimately 
superseded by 9 Geo. iv. c. 31, ss. 1, 15, 17). 

1. These ofifences are now felony punishable by penal servitude for life, 
or not less than three years, or by imprisonment, with or without hard 
labour, for not more than two years (24 & 25 Viet. c. 100, s. 61; 54 & 55 
Viet. c. 69, 8. 1) ; and are not triable at Quarter Sessions (5 & 6 Viet. e. 38, 
s. 1). See Quartek Sessions. Proof of penetration, but not of emission, 
is necessary to constitute the ofience (24 & 25 Viet. c. 100, s. 63). [As to 
medical evidence of the commission of the offence, see Luff, Forermv 
MedkiTie, ii. 273.] 

2. An attempt, or assault with intent, to commit this felony, or indecent 
assault on a male person, is a misdemeanour punishable by penal servitude 
for from three to ten years, or imprisonment for not more than two years 
(24 & 25 Viet. c. 100, s. 62; 54 & 55 Viet. c. 69, s. 1), and is triable at 
Quarter Sessions. On an indictment for the felony, the jury may convict 
of the attempt (14 & 15 Viet. c. 100, s. 9). Consent is no answer to an 
indictment for the felony, but is so on a charge of assault with intent 
or indecent assault {R. v. Wollaston, 1872, 12 Cox C. C. 180), except where 
the person assaulted is under thirteen (43 & 44 Viet. c. 45, s. 2). As 
to the liability of females for participation in these oflences, see 3 Co. Inst. 
59 ; 3 Kuss. on Crimes, 6th ed., 249) ; and males under fourteen cannot be 
convicted of the felony (3 Co. Inst., 59); l)ut may, it would seem, be 
convicted of the misdemeanour {R, v. Waite [1892], 2 Q. B. 600; iJ. v. 
Willmms [1893], 1 Q. B. 320). [For the forms of indictment, see 3 Euss. 
on Crimes, 6th ed., 250, 251 ; Arch. Cr. PL, 21st ed., 830-832.] 

3. Committing or procuring the commission of acts of gross indecency 
(even not amounting to sodomy, and even if assented to) in public or in 
private with a male i)erson is a statutory misdemeanour, punishable by 
imprisonment for not more than two years (48 & 49 Viet. c. 69, s. 11). It 
is not triable at Quarter Sessions (same Act, s. 17). The accused is a com- 
petent but not compellable witness (same Act, s. 20). [As to this offence, 
see R, v. Rowed, 1842, 11 L. J. M. C. 74 : R. v. Jones [1896], 1 Q. B. 4.] 

4. Solicitation or incitement to commit, ,or to attempt to commit, any of 
the above offences is an indictable misdemeanour {R. v. Ransford, 1874, 13 
Cox C. C. 9 ; 2 Kuss. on Crimes, 6th ed., 251, note (//;)). 

5. The above offences (1, 2, 4), are “infamous crimes,” within 24 & 25 
Viet. c. 100, 88. 46, 47, 48, which make it felony for any person, with intent 
to extort, to accuse, or threaten to accuse, of such offence, or to induce any 
person to execute a valuable security by such threat or accusation. See 
Infamous Crimes ; Menacis. 

6. A wife may divorce her husband if he is guilty of sodomy or bestiality 
(20 & 21 Viet. c. 85, s. 27). See Divorce. 

AbOrlg'InCS/ProtTOtion of. — After 1833, when the Emanci- 
pation Act put an end to slavery throughout the British colonies, a 
movement connected with the same humanitarian object was set on foot, 
to protect the aborigines also fi^m the cruelty of colonists. 

This movement led to the formation of a Select Committee of the House 
of Commons," to consider what measures ought to be adopted with regard to the 
native inhabitants of oountties where British settlements are made, and to 
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the neighbouring tribes, in order to secure to them the due observance of 
justice and the protection of their rights, to promote the spread of civilisa- 
tion among them, and to lead them to the peaceful and voluntary reception 
of the Christian religion” (see Report of this Committee, 1837). 

Along with this Committee came into existence the well-known Aborigines 
Protection Society, an institution which has done much for the realisation 
of its purposes and still finds no lack of work to do. 

The British Legislature has dealt with the aborigines question in two 
Acts— The Kidnapping Act, 1872, for the rrevention and runislunent of 
Criminal Outrages upon Natives of the Islands of the Pacific Ocean, 35 & 
36 Viet. c. 19; and the Pacific Islanders Protection Act, 1 875, 38 & 39 Viet, 
c. 51, extending the provisions of the Kidnapping Act. 

Besides these special Acts, there are clauses in some of the Colonial 
Constitutions specially protecting the aborigines from violence or injustice 
by colonists. The British North America Act, 1867, 30 cS: 31 Viet. c. 3, con- 
tains a clause (s. 6, subs. 24) framed with this object, and tlie Canadian 
Parliament has passed at least two laws in favour of the aborigines. 

In the New Zealand ConstiUition Act, 9 & 10 Viet. c. 103, it is enacted 
(s. 10) that it shall be lawful for Her Majesty to make provision for the 
maintenance of native laws in all cases where the Englisli law is jcpugnant 
to the natives, and to set apart particular districts whore native laws 
should be observed. This provision is repeated in the Act to grant a 
representative Constitution to New Zealand (15 & 16 Viet. c. 72), which 
also contains a clause (s. 73) forbidding colonists from trafficking in land 
with the aboriginal natives, and declaring that the aborigines sliall have no 
power to make over any land belonging to them, to colonists or persons 
other than aborigines. 

Under Art. 9 of the General Act of the African Conference, 1885, the 
signatory States agreed to do everything in their power to put an end t(» 
the slave trade within their spheres of influence ; and the preamble of the 
General Act of the Brussels Conference, 1889 -90, further steites that the 
signatory States are equally animated by the firm intention of protecting 
effectively the aboriginal populations of Africa.” The latter general Act, 
which is the charter of native rights in Africa, deals not only with the 
slave trade carried on by the Arabs in Africa, but with the various methods 
employed by European “ civilisation ” for tbe extermination find degradation 
of aborigines (see Blue Booh, “ Africa,” No. 8a, 1889). 


Abortion, or miscarriage^ as a legal term, means expulsion of the 
contents of the womb of a pregnant woman at any period of gestation short 
of the full term. To cause abortion is unlawful, unless it is done in good 
faith for tlie purpose of saving the life of the mother. As to tlie medical 
aspects of abortion, see Luff, Foremw Medicine, ii. pp. 173-187. 

1. Any pregnant woman who, with intent to procme her own miscarriage, 
unlawfully administers to herself Any poison or other noxious thing, or 
unlawfully uses any instrument, or other means whatsoever, is guilty of 
felony. This offence was first created by 24 & 25 Victf c. 100, s. 5k 

2. Whosoever, with intent to procure the miscarriage of any woman, 
whether pregnant or not, unlawfully administers to, or causes to be taken by, 
her any poison or other noxious thing, or unlawfully uses any instrument or 
other means whatsoever, is guilty of felony (24 & 25 Viet. c. 100, s. 58), 
re-enacting 7 Will. iv. & 1 Viet. c. 85, s. 6, with the addition of the words 
in italics. Both these offences are punishable by •penal servitude for life or 
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not les$ than three years, or by imprisonment for not more than two years 

& 25 Viet. c. 100, 8. 58 ; 64 & 65 Viet. c. 69, s. 1) ; and are not triable 
at Quarter Sessions (6 & 6 Viet. c. 38, s. 1). A thing to be ‘‘ noxious ” must 
be such as, in the quantity administered or taken, is capable of causing harm 
(R, V. Cramp, 1880, 5 Q. B. D. 307; R v. Hennah, 1877, 13 Cox C. C. 647). 
Manual delivery is not necessary to constitute “ administration,” nor need 
the accused be present when the substance is actually taken (see B. v. 

‘ Wilmi, 1857, 26 L. J. M. C. 18). Where an instrument is used which 
might he innocently employed, the intention of the accused may be proved 
by evidence of his causing other miscarriages by the same means {B, v. Bale, 
1889, 16 Cox C. C. 703 ; and see Makim v. Attormy-Gencral for New South 
Wales [1894], App. Cas. 57). 

The decisions on this and prior Acts are given in detail in 3 Euss. on 
Crimes, 6th ed., 218 ; and at Arch. Cr. PL, 2l8t ed., 824. See also Mayne, 
Criminal Law of India, 1896, p. 629. 

3. Procuring the abortion of a quick child is said to be a common-law 
misdemeanour (Hawk., P. C., bk. i. ch. 3, s. 16; 3 Co. Inst. 51); and is 
murder, if the child is born alive but dies in consecjiience of its premature 
birth, or of the means employed (.B. v. West, 1848, 2 Car. & Kir. 784; 3 
Euss. on Crimes, 6th ed., 6, 218). Whoever by unlawful attempts to cause 
abortion kills the mother is guilty of murder (Tinklers case, 1781, 1 East, 
P. C., c. 8, s. 17, p. 230), But a person who obtains a noxious substance for 
a woman at her request, to i)rocure her own miscarriage, which she takes 
with fatal results, has been held not to be an accessory before the fact to 
murder (B. v. FrehveM, 1862, L. & C. 161). 

4. The general law as to accessories ap])lieR to these offences (see 
Accessory). A woman who is pregnant may be convicted for conspiracy 
with others to procure her own miscarriage (R v. Whitchurch, 1890, 24 Q. 
B. D. 420). 

5. It is a misdemeanour to supply or procure any poison or noxious 
thing, or any instrument or thing whatsoever, with knowledge that it is 
meant to be unlawfully used with intent to procure the miscarriage of any 
woman, whether she is with child or not (24 & 25 Yict. c. 100, s. 59). The 
offence is punishable by penal servitude for three to five years, or imprison- 
ment for not more than two years (54 & 55 Viet. c. 69, s. 1), and is triable 
at Quarter Sessions. See Quarter Sessions. The section applies, although 
the felonies under 24 & 25 Viet. c. 100, s. 58, are not committed or 
attempted, or even contemplated, except by the person procuring or 
supplying the means (B, v. Hillman, 1864, 33 L. J. M. C. 60). 


About. — When in a contract of sale the statement of the quantity 
to be delivered is qualified by the addition of such wonls as “ aJbout,” “ say 
about,” “more or ^ less,” the vendor is allowed a reasonable latitude in 
performance, unless, on a proper construction, such terms are to be 
regarded as words of contract and not^ merely of estimate and expectation 
(M*Connel v. Murphy, 1873, L E. 5 P. C. 203 ; Alcock v. Leeuw, 1883, 1 C. & E. 
98. In Morris v. Lemson, 1876, L. E. 1 C. P. D. 155, a charter party provided 
that the ship should proceed Jo the port of lading, and there load “ a full and 
complete cargo of iron ore, say about 1100 tons.” The charterer provided a 
caiw of 1080 tons, the actual capacity of the ship being 1210 tons. It was 
held ttot the words “ say about 1100 tons ” were not mere wor^ of 
expectation but words of contract, and that the charterer's undertaking was 
not to load.jthe ship up tet her actual capacity, but that 3 per cent, was a 
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amount of excess over 1100 tons to allow in estimating what was a full 
ilod complete cargo of about 1100 tons, and consequently the cargo actuily 
'pirovided fell short of the charterer’s obligation by 53 tons. See Stroud’s 
THdionary, in loc. 


- Abridgement (a Digest or Epitome). — The title used by a number 
(t eminent writers to describe their digests of the laws of England. The 
most famous and authoritative works of this description are : — 

Statham’s Abridgment, temp. Edw. iv.— Statham was a Baron of the 
Exchequer ; his work contains cases from the year-books, arranged under 
titles down to the end of the rei^ of Henry vi., and, according to Bridgman 
{Legal Bihli^raphy, 1807), it is evidently the first attempt made to 
methodise our law as contained in the decisions from the reign of Edward I. 
in the Courts of law, and it contains many original authorities not extant in 
the year-books of those times. It was printed in French, quarto, without 
title, date, or author’s name, but is supposed to have been printed by Wm. 
Le Tailleur at Eouen, for Pynson, between 1470 & 1490. 

Fitzherbert’s Grand Abridgment, temp. Hen. viii. — Published in 1514; a 
digest of the substance of the year-books down to 21 Henry vil. 

Brooke’s Grand Abridgment. — First printed in quarto, French, 1668. 
The author, Sir Eobert Brooke, was Chief- Justice of the Common Pleas 
in 2 Ph. )&: Ma. Like Fitzherbert’s work, on which it is principally 
founded, it consists of a digest of the year-books. It comes down to 
Elizabeth. 

EoUe’s Abridgment of Cases and Resolutions of the Law, temp. Chas. II. — 
Published, with a preface by Sir Matthew Hale, in 1668. Eolle was Chief- 
Justice of England under the Commonwealth. 

Viner’s Abridgment: a General and Complete Abridgment of Law and 
Equity, in 24 vols. fol. ; published from 1741-1751. 

Comyn’s Digest of the Lavjs of Emjland, in 5 vols. folio. — Sir John 
Comyn was Chief Baron of the Exchequer, and died in 1740. His Digest was 
not published till after his death — the first volume being published in 1762. 
It is universally recognised to be the best and most authoritative of all 
works of the kind. Mr. Hargrave, in his notes to Co. Litt. (17a n (1)), 
says : “ The whole of this work is equally remarkable for its great variety 
Of matter, its compendious and accurate expression, and the excellence of 
its methodical distribution.” A fifth edition by Hammond was published 
in 1822. 

Bacon’s New Abridgment. — The first volume of the first edition appeared 
in 1736. It is supposed by Sir William Blackstone to have been compiled 
chiefly from materials collected by Lord Chief-Baron Gilbert. 

Cruise’if Digest of the Laws of England respecting Real Property, in 7 
vols., 1804-7. • 

Among compilations of a similar kind, but of little note, are : — 

D’ Anver’s General Abridgment of •the Common Law, 2 vols., 2nd ed., 1725. 
— It is practically a .translation of Eolle’s. 

Nelson’s Abridgment of the Common Law, 3. vols., I'KS. 

Petersdorffs Abridgment of the Common Law, 15 vols., 1st ed., 1825. 

From early times there have been a number of Abridgments of the 
Statute Law. , . . . 

The earliest, so far as is known, is one printed by Lettou & Machlinia m 
French, down to 31 Hen. vi. It is probably the earliest printed law book, 
except Littleton’s Tenures. • 
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The first English Abridgment of the Statutes was printed in 1519 (11 
Henry vm.), by John EastmL 

For a complete account of the various works of this kind, see Bridgman’s 
Legal Bibliography , p. 328, and Marvin’s Bibliography, 

Apart from these so-called abridgments or ^gests, we have, in the natme 
of institutional writings, a series of historic treatises, which aim at presenting 
more or less a statement of the whole law. The most celebrated need alone 
be here referred to : — 

Glanville’s Trcwtatua de Legibus Anglioe^ composed in the reign of Henry 
IL, is one of the oldest, and, although now obsolete for practical purposes, is 
of antiquarian importance. 

Henry Ili.’s reign produced Bracton, De legihus et consuetiidinihus 
Anglice^ a systematic and complete view of the law in all its titles as it 
stood at the time it was written (Eeeve, Hist Eng, Law, i. 529, 
Finlayson’s ed.). “Bracton’s book is the crown and flower of English 
mediaeval jurisprudence ” (Pollock and Maitland, Hwt, Erg. Law, i. p. 186). 
The main part of the book seems to have been written between 1250 and 
1258. 

The works known as Fleta and Britton appeared about 1290, Edward I. 
Fleta sen Commentarius juris Anglimni purports to be a treatise upon the 
whole law based upon Bracton. Britton is a small work in French. 

To the reign of Edward ii. is usually attributed the Mirror of Justice. 
It deals with all branches of the law, civil and criminal. 

In the reign of Henry vi. appeared Sir John Fortescue’s treatise, 
laudibus Legum Anglice. It is in the form of a dialogue between him and 
the young prince. 

In the reign of Henry viii. there appeared Perkins’ treatise of the laws 
of England, pronounced a good authority by Lord Mansfield ; and the 
Dialogue hetween a Doctor of Divinity and a Student in Law, written by St. 
Germain. A 17th ed. was published in 1787. It is also considered a good 
authority. 

For the rest it will suffice here to mention Staundforde, who wrote on the 
Pleas of the Crown in French, under Ph. & Ma. ; Lord Bacon, who published 
Elements of the Common Law ; and Lord Coke’s celebrated Institutes, temp. 
James i. 

Of the older Law Dictionaries the best known are : — 

Spelman’s Glossary, 1626; Cowell’s Law Dictionary) or the Interpi'eter 
of Words and Terms used either in the Common or Statute Law and in the 
Tenures, Ist ed., temp. James i.; Blount, Law Diet, 1670 ; Burn, Law Diet, 
2 vols., 1792 ; Jacob, Law Diet, 1729 ; Tomlin, Law Diet 


Abroad (Assets).— See Asset . 


Abroad, Bankruptcy PI*oceedings.— See Bankruptcy. 
Abroad. Citation, etc., Service of See Divobcb. 


Abroad, Marriages.— Marriages of British subjects abroad are 
valid in mint of form — 

(a) u the marriage is celebrated in accordance with the local form 
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^iJBrook y. Brooks 1861, 9 H. L. C. 193; SoUomayor v. Ih JBarros^ 1877, 
m P. D. 1 ; 1879, 5 P. D. 94), 

I (b) All marriages between parties of whom one at least is a British 
Isubject, solemnised in the manner provided by the Foreign Marriage Act, 
1892, 55 & 56 Viet, c, 239 by or in the presence of a “ marriage 
officer,” as therein defined (ss. 11, 12), e.g, a British ambassador, British 
consul, governor, or high commissioner, duly authorised to act as such. 

(c) In the case of marriages solemnised within the British lines by any 
chaplain, or officer, or other person officiating under the orders of the 
commanding officer of a British army serving abroad (s. 22, Foreign 
Marriage Act, 1892). 

(rf) If both parties enjoy the privilege of ex-territoriality (</.?’.), and the 
marriage is solemnised in ticcordance with the forms recognised by their 
own law — e.g, marriages at the mansion of an ambassador, on board ship, 
or at foreign factories in the East. 

(e) If solemnised in accordance with the requirements of their own 
law, in places where the use of the local form is impossible (Westlake, 
Private International Law, 3rd ed., p. 61 ; Dicey, Conflict of 626; 
Cruise on Dignities, 276; Lautour v. Teesdale, 1816, 8 laun. 830; 
17 R. R. 518; PudiTtg v. Smith, 1821, 2 Hag. Con. 371). 

Abroad, Offences committed.— By the common law no 
oflence committed outside the body of the realm was triable in pais. 
The rules as to venue (q.v.) made all common law oflences local. Offences 
within the jurisdiction of tlie Admiralty were triable under the civil law ; 
and the now obsolete Court of Constable and Marshal had jurisdictio4 to 
try certain oflences on land abroad (see Ph. & 2 Ma. c. 10, s. 6 ; Lord Rea's 
Case,, 1631, 3 St. Tri. 483). 

1. As to offences committed on the sea or on British shi}), see R, v. 
Kegn, 1876, 2 Ex. D. 63 ; the Territorial Waters Jurisdiction Act, 1878, 41 
& 42 Viet. c. 73 ; and Admikalty. 

2. The Courts of England have also jurisdiction to try offences committed 
outside England, in the following cases : — (1) 'JYeason, misprision of treason 
or concealment of treason outside the United Kingdom, by a British subject 
(35 Hen. viii. c. 2, s. 1 ; 5 & 6 Edw. vr. c. 11), and treason felony wherever 
committed (11 & 12 Viet. c. 12, s. 3). (2) Offences by a British subject against 
the Explosives Act, 1883, committed outside the Queen’s dominions (45 & 
46 Viet. c. 3). See Explosives. (3) Offences against the Foreign Enlistment 
Act, 1870, commit led in any part of Her Majesty’s dominions (33 & 34 
Viet. c. 90 8. 16 ; R. v. Jameson [1896], 12 T. L. R. 551 ; R. v. Saridoval, 1887, 
16 (^x C. D. 206). See Foreign* Enlistment. #(4) Offences against the 
Offiml Secrets Act, 1889, in any part of the Queen’s* dominions, or by 
British officers or subjects elsewhere (52 & 53 Viet. c. 52, s. 6). See 
Official Secrets. (5) Misdemeanotirs by British officials in British 
possessions abroad (11 Will. iii. c. 12; 10 Geo. in. c. 47, s. 4; 42 Geo. ill. 
c. 85 ; jB. V. Shawe, 1816, 5 M. & S. 403). (6) Murder 8r inanHlaughter on 
land outside the United Elingdom by a British subject, or being accessory 

^ (j«t?.) thereto (24 & 25 Viet. c. 100, s. 9 ; JK. v. Bernard, 1858, 1 F. & F. 240). 
f (7) Offences committed by (?) European British subjects in India (13 Geo. IIL 
I c* 63, & 39 ; 26 Geo. m. c. 37). (8) Offences against the Dockyards, etc., Protec- 
ttion Act, 1772 (12 Geo. iii. c. 24) ; the Incitement to Mutiny Act, 1797 (37 
I Geo. im c. 70) ; the Unlawful Oaths Acts, 1797 (37*Geo. iii. c. 123, s. 6), and 
1 1812 (52 Geo. m. c. 104), (9) Offences againsf^ the Slave Trade Acts (6 

^ VOL. L 8 
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Geo. IV. c. 114, 8. 9). See Slave Trade. (10) Bigamy by a British subject 
in any part of the world (24 & 25 Viet. c. 100, s. 57). See Bigamy ; and 
see Madeod*8 Case [1891], App. Cas. 455 ; Lemesurier v. Lemesurier [1896], 
App. Cas. 517. (11) Perjury and forgery, punishable under the Commis- 
sioners of Oaths Act, 1889, committed within or without the Queen^s 
dominions (52 & 53 Viet, c. 10 s. 9). 

The venue and Court for the trial of these offences is in each case 
specified by the statute authorising the trial. 


Abroad 9 Parties, etc., resident.— See Commission, 
Evidence on. 


Abroad, Property situate.— See Bankruptcy. 

Abroad, Service.— See Service out of the Jurisdiction. 

Abroad, Wills made. Probate of.— See Probate; Wills, 
Foreign. 


Absconding Debtor.— See Bankruptcy. 


Absconding Trustee.— See Trusts. 


Absence beyond Seas. — Under the common law, “beyond 
the seas ” meant out of the realm or power of the King of England, as to 
his crown of England {Lane v. Bennett, 1836, 1 Mee. & W. 70). 

In the construction of the Statutes of Limitation of 21 Jac. i. c.,16, and 
4 Anne, c. 16, the expression has been construed to mean out of Great 
Britain {Kiiig v. Walker, 1761, 1 Black. W. 287). So that, while Scotland was 
held not to be beyond seas, Ireland, on the other hand, was held to be 
beyond the seas {Lane v. Bennett, sujrra). 

The Statutes of Limitation — 21 Jac. i., relating to personal actions on 
simple contract and tort; 3 & 4 Will, iv, c. 27, to real property; and 
3 & 4 Will. JV. c. 42, to actions on specialties — provided that absence 
beyond seas should begone of tlie grounds of a plain tiflPs disability 
prolonging the various periods prescribed for bringing actions in ac- 
cordance with those various Statutes. 

The Statute 4 Anne, c. 16, provided for the case of the absence beyond 
seas of a defendant, which had been held not to fall within the Statute of 
James l. Sec. 19 enacted that^ in actions governed by the latter Statute, 
or for the recovery of seamen’s wages imder the then enacted Act, if the 
defendant or defendants should, at the time of such action accrued, be 
fallen or come beyond the seas, then such action might be brought after 
the return of the defendant or defendants, within such times as are 
limited by the Act of James i. 

Similarly, sec. 4 of ^ & 4 Will. iv. a 42, provides for bringing actions 
against persons who return from beyond seas. Sec. 7 also enacts that, in 
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li^rd to such actions on specialties and actions governed by the Act of 
^:^ameB l., "beyond the seas" shall mean beyond the United Kingdom of Great 
^Britain and Ireland, the Islands of Man, Guernsey, Jersey, Alderney, and 
Sark, and any islands adjacent to any of them being part of the dominions of 
the Crown. This definition is extended to the Statute of 4 Anne, c. 16, by 
^c. 12 of the Mercantile Law Amendment Act, 1856, 19 & 20 Viet. c. 97. 

Under the Heal Property Limitation Acts, the absence of the defendant 
beyond seas does not extend the time allowed by those Acts for taking 
proceedings. 

In the case of plaintiffs, absence beyond seas no longer exists as a 
disability under any of the above Statutes , for by sec. 10 of the 
Mercantile Law Amendment Act, 1856^ whether one or more of the 
persons entitled to sue are absent, the period of limitation is not on that 
account extended. 

Where there are two or more joint debtors, one or more of wliom are 
beyond seas at the time the cause of action accrued, judgment obtained 
against the other co-debtors does not, of itself, discharge the joint debtor 
or debtors beyond the seas from being sued on lus or their return, — an 
exception to the ordinary rule {Kendall v. Hamilton, 1879, 4 App. Cas. 
504). But the person entitled to the action has no additional tit;ic for the 
absence beyond seas, as against the co-debtors not so al)sent ^Merciintile 
I.aw Amendment Act, 1856, s. 11). 

QucerCi Whether this section includes any cause of action but actual 
debt (Darby and BosaiKpiet, Statutes of Limitation, jk 61). 

Time begins to run if the defendant returns for ever so short a time, 
even without the plaintiff’s knowledge {Gre(jm*y v. Hurrill, 1826, 5 Barn. & 
Cress. 341). 

The rules of limitation being rules of ])rocedure, Eaiglishmen and 
foreigners are on the same footing ; even if the foreigner luts never been 
in tliis coutitry {Stritharst v. Graeme, 1770, 2 Black, W. 723 ; ami Lafmul v. 
Ruddock, 1853, 13 C. B. 813). 

If the ciiuse of action has ari.sen abroad and tlie defendant remains 
beyond seas, and then either arrives here for the first tinu?, or returiis 
after the period of limitation, the plaintiff has the additional time for 
suing, if the right itself is not extinguished (Ullliams v. Jfmrs, 181 1, 
13 East, 439; 12 R K. 401). 

The plaintifl’ must specially re^ply the absence of defendant. 

See Limitation ; riiEscaiiTiON. 


Absence for Seven Years.— See Bioamy. 


Absence of Accused. — 1. in proseciitions for treason ami 
felony the accused must be present throughout all the ]»rocee<ling8, 
lx)th on the preliminary inquiry (•11 & 12 Viet. c. 42, s. 17) ami at the 
trial of the indictment, when he is given in charge to the jury, and up to 
judgment. If he falls ill, the jury must be dischai^ed and a new trial 
ordered (iJ. v. Stevenson, 1791, Leach, 2nd ed., 443). In his absence the 
trial cannot proceed ; but the process of outlawry may be rcsorteil to. See 
Outlaw^KY. 

2. In the case of an indictable misdemeanour the accused must be 
present at the preliminary inquiry (11 & 12 Viet. c. 42, s. 17), but his 
presence is not absolutely necessary for the validity of the trial, nor is he 
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f lvettin charM to the jury (3 Co. Inst. 110; Arch. Cr. PL,^2l8t ei, 186). 

jit he must be present when judgment is given, unless process in outlawry 
}m been unsuccessfully taken {R. v. ChieMer, 1851, 17 Q. B. 604w). 

3. On application for a’ new trial in a criminal case, the defendant, if 
not in custody, and liable to more than a fine, must be present, unless the 
Court otherwise orders (iJ. V. Caudwell, 1851, 17 Q.B.503; Crown Office Eules, 
1886, r. 169), and a like rule applies in the case of a writ of error (Murray 
V. jS., 1845, 7 Q. B. 700; Howard v. R, 1865, 10 Cox C. C. 54; Crown 
Office Rules, 1886, rr. 187-191 ; Short and Mellor, Crovm Office Practice^ 252, 
320-326). 

4. If a defendant does not appear personally, or by counsel or solicitor 
(Bemll V. WiUon, 1853, 22 L. J. M. C. 94), to a summons duly served on 
him for an offence punishable on summary conviction, a Petty Sessional 
Court may proceed cx parte on the information, and adjudicate as fully as 
if the defendant had personally appeared (11 & 12 Viet. c. 43, s. 2). In 
practice it is inexpedient to pursue this course (R, v. Smithy 1866, L. E. 10 
Q. B. 608), and it is not followed except in proceedings before justices on 
complaint for matters in the nature of civil debts. 


Absence without Leave (Offence of).— See Shipping. 


Absent Parties. — Before the Judbiture Act, 1873, the non- 
joinder of persons who ought to liave been parties, whether as plaintiffs or 
defendants, was taken advantoge of in the Coinnion Law Courts by plea of 
abatement (see Auatement, Pleas in), or demurrer {qA\) for want of parties, 
both of which proceedings are now abolislied (see iL S. C., 1883, Order 21, 
r. 20 ; Order 25, r. 1 ; Chit. Arch., 1885, p. 1019). ^ 

In the Court of Chancery the desire to do complete justice to all parties 
interested in the questions before the Court, and to finally settle all their 
rights, led it to require, as a general rule, that all persons materially in- 
terested in the subject-matter of the suit should be parties, either as plain- 
tiffs or defendants. This rule was found to cause great difficulty, delay, 
and expense, and it has been gradually modified and altered so as to suit 
the exigencies of modern practice. This was brought about partly by the 
action of the Court itself, as, for instance, in the case of suits by numerous 
parties, where the Court, before the Judicature Act, relaxed its practice so 
as to permit a plaintiff to sue and a defendant to be sued on behalf of himself 
and others (Bromky v. WilliamAy 1863, 32 Beav. p. 188) by statute, as by the 
(Chancery Procedure Act, 1852, s. 51, which provided for the making of a 
decree in the presence of some of the parties interested ; and by the Con- 
solidated Orders, such, for* instance, as Consolidated Order 23, r. 11, which 
enabled the Court* to make a decree saving the rights of absent parties. 
.This Statute and tlie Consolidated Orders have been repealed, and the 
practice is now governed by the E. S. C., 1883, as amended by subsequent 
rules, and as to par|jjtion actions by the Partition Acts, 1868 and 1876. 

Mipjoinder or non-joinder of parties can no longer defeat a cause or 
mifttter (Order 16, r. 11), and the Court may deal with the matter in con- 
troversy, so far as regards the rights and interests of the parties actually 
before it (tWrf.), and may at any stage of the proceedings order parties, who 
ought to have been joined, or whose presence it may deem necessary, in 
order to enable it to adjudicate effectually and completely upon all questions 
bkore it; to be added (ibiS.^md see Order 16, r. 2). 
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f 5 When there are numerous persons having the same bettefidal proprietary 
light {Temperim v, Bussell [1893], 1 Q. B. 438), one or more of such per- 
?v;^n8 may be authorised to sue or be sued, or to defend on behalf of others 
' ^Order 16, r, 9). So, in actions for waste, or otherwise for the protection of 
property, one person may sue on behalf of himself and others (Order 16, r. 
37); Trustees and personal representatives may also sue and be sued, as 
tepresenting the property of which they are such trustees, etc., without 
joining those beneficially entitled thereto (Order 16, r. 8). And in pro- 
ofings concerning a trust, noii-assenting or absent persons may be boimd 
by a compromise of the proceedings entered into by those persons who are 
tefore the Court, if the Court thinks it beneficial for them so to l»e bound 
(Order 16, r. 9 {a) ; Collinghmn v. Sloper [1894], 3 Ch. 716). 

The above rules are common to all the divisions of the High Court and 
to the Court of Appeal, but the following relate only to certain proceedings 
assigned to the Chancery Division, namely, administrations and trusts. 
Ill any case in which the right of an heir, customary heir, next of kin, or 
a class, depends upon the construction of an instrument, or in any other 
case in which such persons or any of them are interested, an order may 
be made appointing a representative of such persons or class, if it is 
thought expedient so to do, in order to save expense or for some otht*r reason, 
and the judgment of the Court made in the presence of the representative 
will bind the person or class so represented (Order 16, rr. 32a and h). So also, 
where in any cause, matter, or other proceeding relating to administration 
or trusts, it appears to the Court or judge that any deceased person, who was 
interested in the matter in question, has no legal personal rejiresentative, 
the Court or a judge may either proceed in the absence of such repre- 
sentative, or appoint one ; and the order so made, and any order consequent 
thereon, will bind the estate so represented (Order 16, r. 46). A judgment or 
order for the administration of a trust estate may be obtained by one of 
the parties interested, without serving other persons interested (Order 
16, rr. 3-6; and see Order 55, rr. 3-6), and by executors or. trustees 
against one of the persons interested, without serving the others (Order 
16, r. 38 ; and see Order 55, rr. 3-6 and hi re liicherson, infra). Where a 
judgment or order has been made affecting the rights of persons not parties 
to the action, the Court or a judge may direct that any persons interested 
may be served with notice of such judgment or order, and after such 
service such persons will be bound by the proceedings as if they had been 
parties thereto, and may, witliin a month after such service, appeal there- 
from (Order 16, r. 40), and may attend the proceedings upon entering an 
appearance (Order 16, r. 42, and see further, rr. 41, 43, 44). In certain 
cases, however, the judge may dispense with service of tlie judgment or 
order, or order substituted service thereof, or notice by advertisement, and 
he may als<? order that the persons as to whom pervice is dispensed witli 
shall be bound as if served (Order 55, rr. 35, ; anfl as to partition 

actions, see the Partition Act, 1876, ss. 3 and 4). If, however, service is 
dispensed with in a partition actiorf, uiion a person having a beneficial 
interest, the notices required by the Partition Act, 1876, ss. 4 and 3;, must be 
issued {Phillips w. Andrews, 1887, 56 L. T. 108) ; but if %\\di yarmn has no 
beneficial interest, secus {Grossman v. Riehard^, W. N. 88, 167). It is 
important to understand how the interests of persons affected by an 
account, or inquiry directed in an administration action, to which they are 
not parties, may be bound, and the following points are clear : — 

fl such persons in actions under Order 16, rr. 33 to 38, are served with 
notice under Order 16, r. 40, they are bound {May v. Newtont 1887, 34 Ch. D. 
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p, 349), The direction of the judge under this rule should therefore be 
obtained in such cases {ibid.). If service of the judgment or order is 
dispensed ivith under Order 55, rr. 35, 35a, the persons as to whom 
service is so dispensed with are bound as if served (see the rules). Where 
a person is sued on behalf of a numerous class (Order 16, r. 9), an order 
should be obtained appointing him to represent such clam, in which case 
, absent parties will be bound. In the case of a person suing on behalf of 
such a class, such an order may not be necessary, but directions for service 
under Order 16, r. 40, should be obtained {May v. Newton, supra). If the 
Court proceeds in the absence of a representative, under rule 46 of Order 
16, the order, to render it binding on the estate of a deceased person, sho^d 
show on the face of it that the attention of the judge was called to the point, 
and that he decided so to proceed. If he appoints under the rule, a like 
course should be taken {In re Rieherson [1893], 3 Ch. 150, and compare with 
remarks of Kay, J., in May v. Newton, 1887, 34 Ch. D. 350). As to origin- 
ating summonses, under Order 55, rr. 3 and 6, the Court is not boimd to 
have before it all persons whose interests may be affected, and where the 
Court does not require other persons to be served (see Order 55, r. 6), 
there is no necessity to express this on the face of the order, as in r. 46 of 
Order 16 {In re Richerson, supra). 


Absents.— See Bankbuitcy. 


Absolute Bills of Sale.— See Bii.i.s of Salk. 
Absolute Power.— See (Jkown. 


Absolute Privilege. — Oil certain occasions the interests of 
society require that a man should speak out his mind fully and frankly, 
without thought or fear of consequences. To such occasions, therefore, the 
law attaches an absolute privilege; and any action in respect of words so 
published is forbidden, even though it be alleged that they were spoken 
falsely, knowingly, and with express malice. This absolute privilege is 
confined to cases in which the public service or the administration of 
justice requires that complete immunity should be afforded. There are 
not many such cases, nor is it desirable that there should be many. The 
Courts will not extend the number (SteveiiH v. Sampson, 1880, 5 Ex. D. 53). 
As Lopes, L. J., says, in Boyai Aquarium v. Parhinson [1892], IcQ. B., at p. 
451: “The authorities e^ablish lieyond all question that neither party, 
witness, counsel, jury, nor judge can be put to answer civilly or criminally 
for words spoken in office ; that no action of libel or slander lies, whether 
against judges, counsel, witnesses, or parties, for words written or spoken in 
the course of any proceedings before any Court recognised by law^ and this 
though the words written or spoken were written or spoken maliciously, 
without any justification or excuse, and from personal ill-will and anger 
against the person defamed. This ' absolute privilege ’ has been conceited 
on the grounds of public policy, to insure freedom of speech where it is 
essential that fre^om of speech should exist, and with the knowledge that 
Courts of justice am pressed over by those who, from their high character, 
are not likely to abuse the privilege, and who have the power, and ought to 
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ihave the will, to check any abuse of it by those who appear before them. It 
is, however, a privily which ought not to be extended. It belongs, in my 
opinion, to Courts recognised by law, and to such Courts only.” 

Occasions absolutely privileged may be grouped under three heads; 

L ParliavMntary Proceedings-, II. Judicud Proceedings-, III. Acts of 

L Parliamentary Proceedivys , — It is specially enacted by the Bill of 
Bights ^ Will & Mary, St. 2, c. 2, that “ the freedom of speech, and de- 
bates or proceedings in Parliament, ought not to be impeached or questioned 
in any Court or place out of Parliament.” Hence no action lies against a 
member of either House of Parliament for any words spoken in the House 
(Dillon V. Balfour, 1887, 20 L. R. Ir. 600). No indictment will lie for an 
alleged conspiracy by members of either House to make speeches defama- 
tory of the plaintiff (Ex parte Wason, 1869, L. II. 4 Q. B. 573^ A petition 
to Parliament, or to a committee of either House, is absolutely privileged, 
although it contain false and defamatory statements. So is all evidence 
given before a committee of either House (Gojin v. Donnelly, 1881, 6 Q. B. 
D. 307). But a publication of such petition or evidence to others not 
members of the House is not privileged, except in the case of parliamentary 
papers published by the authority of either House, which arf protected 
by a special statute, the 3 & 4 Viet. c. 9. 

II. Judicial Proceedings . — Public policy requires that a judge on the bench, 
when dealing with the facts before him, that a party preferring or resisting 
a legal proceeding, and that a witness who gives evidence orally or in 
writing in a Court of justice, shall do so with his tongue unfettered and his 
mind uninfluenced by the feAr of an action for defamation or a ])rosecutioii 
for libel. A judge of a superior Court has an absolute immunity, and 
no action can be maintained against him, even though it be alleged that 
he spoke maliciously, knowing his words to be false, and also that his words 
were irrelevant to the matter in issue before him, and wholly unwar- 
ranted by the evidence (Floyd v. Barker, 1608, 12 R. 24; Taaffe v. Downes, 
1813,3 Moo. P, C. C. 36, ti. ; Fray v. Blackburn, 1863, 3 B; & S. 576; 
A'nderson v. Gorrie [1895], 1 Q. B. 668). The judge of an inferior Court 
of record enjoys the same immunity, provided he has jurisdiction over the 
matter before him (Scott v. StansjUld, 1868, L. 11. 3 Ex. 220); though for 
any act done in any proceeding in which he eitlier knows, or ought to 
know, that he is without jurisdiction, he is liable as an ordinary subject 
(Houlden v. Smith, 1850, 14 Q. B. 841; Calder v. Halket, 1839, 3 Moo. 
P. C. 28).- No action will lie against a justice of the peace for defama- 
tory words spoken by him on the bench in relation to any matter 
properly before him, even though the plaintiff asserts that such words 
were spoken maliciously and without reasonable or probable cause A 
similar immunity is enjoyed by counsel (Mmister v. Lamb, 1883, 11 B. 
D. 588), by an attorney acting as an advocifte in a County Court or a 
Police Court (Mackay v. Ford, 1860, 5 H. & N. 792), and by a proctor 
in an Ecclesiastical Court (Uigginson v. Flaherty, 1854, 4 Ir. II. C, L. 125). 
See Advocate. The party himself, because of his ignorance of the proj>er 
mode of conducting a case, is allowed even greater latitude. 

Any statement made by a witness in the box is absolutely privileged, 
80 long as it has any reference to the matters in issue in the action, or fairly 
arises out of any question asked him by coimsel on either side (Seaman 
V. NOh&rdift, 1876, 1 C. P. D. 540 ; 2 C. P. D. 53). So, too, all documents 
necessary to the conduct of the litigation, such as writs, pleadings, and 
affidavits, are absolutely privileged, provided^ the proceeding is before a 
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Court of competent jurisdiction {Buckley v. Wood, 1691, 4 R 14 K) GtJ 
mz. m\ EUliard, 1859, 10 Ir. C. L R 195; 1 L T, 78). 

But an affidavit made voluntarily when no cause is pending, or made coram 
nonjudice, is riot privileged at all {Maloney v, Bartley, 1812, 3 Camp. 210). 

In all these cases, no absolute privilege arises, unless there be a judicial 
proceeding pending before a competent Court ; and the words must be 
** spoken in office ” (per Lord Mansfield in R. v. Skinner, 1772, Loflft, at *p. 56), 
that is, in the discharge of the speaker's duty before that Court. A County 
Council is not a Court for this purpose {Royal Aquarium, etc. Society v. 
Parkinson [1892], 1 Q. B. 431), nor the General Medical Council {Allbutt v 
General Medical Council, 1889, 23 Q. B. D. 400). But the Discipline Com- 
mittee of the Incorporated Law Society is a Court within the rule {Lilley v. 
IU>ney [1892], 61 L. J. Q. B. 727). 

III. Acts of State, etc . — Every official statement made, and every official 
letter written, by an officer of the State in the course of the performance of 
his official duty is absolutely privileged (see Act of State). It is not 
competent to a civil Court to entertain a suit in respect of the action of 
an official of State in making such a communication to another official in 
the course of his official duty, or to inquire whether or not he acted 
maliciously in making it ” {Chatterton v. Secretary of State for India [1895], 

1 Q. B. 191). A similarly absolute privilege extends to all acts of State 
and to the official notification thereof in the Leytidon Gazette, to all State 
papers, and to all advice given to the Crown by its ministers {Oliver v. 
Lord William Bentinch, 1811, 3 Taun. 456 ; Grant v. Secretary of State for 
India, 1877, 2 C. P. D. 445 ; Loss v. Secretary of State for India, 1875, L. E. 
19 Eq. 509). All reports made by a military or naval officer to his superior 
officer in the course of his duty, all evidence given by any witness called at 
a court-martial or other military or naval court of inquiry, — in short, all acts 
done in the honest exercise of military or naval authority, are absolutely privi- 
leged ; for it is essential to the welfare and safety of the State that the 
discipline of the service should be maintained without any interference by 
civil tribunals {Home v. Bcntinck, 1820, 2 Brod. & B. 130; 22 E. E. 
662, 748; Dawkim v. Lord Rokehy, 1875, L. E. 7 (H. L.) 744; Dawkins v. 
Loi'd Pauht, 1869, L. E. 5 Q. B. 94). But ])rivate letters written by the 
commanding officer of a regiment to his inimediate superior on military 
matters, as distinct from his official reports, are not absolutely privi- 
leged; the judge should leave the question of malice to the jury, if there 
be any evidence to go to them on that issue, as in an ordinary case of 
qualified privilege {Dickson v. Earl of Wilton,, 1859, 1 F. & F. 419 ; Dickson 
V. Comhermere, 1863, 3 F. & F. 527). 


Absolutely entitled.— This expression is used Lands 
Clauses Consolidation Act, 1845, s. 69 ; Leases and Sales of Settled Estates 
Act, 1856, s. 23 (repealed), which Act was applied to the Partition Act, 1868, 
by s. 8 of that Act ; the Settled Esttites Act, 1877, s. 34 ; Settled Land Act, 
1882, s. 21 (ix.), which adds “ or entitled* to give an absolute discharge ” ; 
the Trustee Act, 1860, ss. 23,24 (repealed); and the Trustee Act, 1893, 
s. 35 (1). Secs. 2 (8^ and 39 of the Settled Land Act, 1892, and the 
Settled Land Act, 1890, s. 14, must also be considered. 

Leading cases under the Lands Clauses Act and the Settled Land Act, 
are : In re Smith, 1889, 40 Ch. D, 356 ; and Wootton's Estate, 1890, W. N., 
168 ; Charity Trustees, Spurstowe's Charity, 1874, L. E. 18 Eq., 179 ; Ex parte 
Norfolk Clergy, 1882, W. N. 53 R Under the Trustee Acts, the expression 
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Kicdudad new trustees, but not a sole trustee, or a tenant for life »»>1^ 
Xly«PPl7ingfor^^<*e“»*8. — 


Abstract of Indictment.— it is well established practice 
fbr the Clerk of the Court or the prosecutor to prepare and file an abstract 
of every indictment presented at any sessions, for the use of the judge. 


Abstract of Title > — A concise statement of the instruments 
and events under and by means of which a person derives his title to 
property. It is usually prepared by the owner’s solicitor on the occasion 
of a sale or mortgage of land, and delivered to the purchaser’s or mortgagee’s 
solicitor, for the purpose of enabling him to judge whether the title is 
satisfactory. 

The right to an abstract of title is implied in every contract for the 
sale of land, unless excluded by express stipulation (see Sugden, Vendors 
and Purchasers, 14th ed., 406), so that, if an abstract is not delivered within 
a reasonable time, the purchaser may rescind (see Compton v, Bagley [1892], 
1 Ch. 313); and, in the case of an intended mortgage, it is the pmrrice to 
require an abstract, just as in the case of a sale under an open contract. 

The duty falls on the solicitor preparing the abstract, of carefully per- 
using all the 'deeds, wills, and other instruments relating to the title to be 
shown, and^ of setting out their material parts in the abstract. Recitals of 
deeds and wills which are abstracted in chief need only be referred to, but 
all recitals of instruments which are not abstracted in chief, and all recitals 
of material facts, should be set out fully, and the exact words of grant, 
limitation, or devise, and of any powers which have been exercised, should 
be given in every case. The parcels in each deed should, so far as they 
relate to the property, be copied verbatim, except where the description is 
the same as in a previously abstracted deed, in which case a statement 
that they are the premises so described is sufficient. Tracings of all plans 
on the deeds should also accompany the abstract for tlie purpose of iden- 
tifying the property. Abstracts are often imperfectly prepared in this 
respect, but it is conceived that a vendor is as much bound to furnish a 
tracing of a plan on a deed as he is to set out the description of the 
parcels in the operative part (see Broivn v. Wales, 1872, 1.. R. 15 Eq, 
142). The instruments should be abstracted in chronological order, except 
in the case of a will, whicli shciuld be placed immediately liefore the date 
of the testator’s death ; while statements of marriages, births, deaths, heir- 
ships, and other facts on which the title depends, should lie inserted in 
their proper places in order of time. A perfect abstract will thus give a 
complete hisjory of the title from the time fixed for its commencement up 
to the date of its delivery, showing not only the vendor’s interest in the 
property, but also any incumbrances or other interests to tvhich it may be 
subject. 

A solicitor who fraudulently conceals any material instrument or any 
incumbrance, or falsifies any pedigree, to induce a purcl^ser or mortgagee 
to accept the title, is guilty of a misdemeanour, besides ^eing liable to an 
action for damages (22 & 23 Viet. c. 35, s. 24 ; 23 & 24 Viet. c. 38, s. 8). 
The question has, however, been raised, whether it is proper to abstract 
instruments creating merely equitable interests, which, if undisclosed, would 
not affect the purchaser’s title. In the case of an instrument merely 
^8 the beneficial interest in a mortgage debt, which is not noticed in 



ABSTEACT OF TITLE 


42 

the mortgage, it seems undesirable to abstract it; the general practice 
being to keep notice of the trust off the title. So, in the case of a separate 
declaration of trust by a person to whom the property has been conveyed 
as absolute owner, it is unnecessary to abstract it, if not referred to 
in the conveyance, unless the trustee has died or become banlpupt; 
but in either of these cases the title cannot be properly traced without 
disclosing the trust. Equitable charges stand on a distinct footing, as it 
is seldom intended to allow the borrower's power of disposition to remain 
intact; moreover, where there has been a prior mortgage to a building 
society, which has been discharged by a statutory receipt since the date of 
the charge, it may have become clothed with the legal estate; or if the 
charge is within s. 11 of the Act, 23 & 24 Viet. c. 145, the holder may 
be able to pass "the legal estate by exercising his power of sale. It has 
been laid down tliat an equitable charge ought to be disclosed, even though 
it has beep paid off (see Drummond v. Tracy ^ 1860, John. 608); and it is 
conceived that the proper course is to abstract such charges, whether sub- 
sisting or not. Perhaps the one exception which may be safely made to 
this rule, is in the case of an informal charge given by the vendor to his 
solicitor to secure an advance which is intended to be paid off out of the 
purchase-money on completion (see Dart, Vendors and Purchasers, 6th ed., 
343): 

A practice appears to have sprung up of not abstracting in chief, wills 
which are recited in later deeds. This is objectionable where other parts 
of the recited will affect the construction, and in any case the practice is 
inconvenient and should not be followed, as a purchaser is entitled to have 
every instrument through which the title is traced abstracted in chief, 
whether the original is or is not in the vendor’s possession (see In re Johnson 
and Tustin, 1885, 30 Ch. D. 42): although in the case of a simple devise, 
fully abstracted by way of recital, the abstract would probably be held to 
be sufficient (see In re Dbsworth and Tidy, 1889, 42 Ch. D. 23). No 
abstract is required of expired leases, but leases which have been determined 
by surrender or by proceedings in ejectment should be abstracted, together 
with the surrender or the pleadings and judgment in the action. 

It is the duty of the solicitor acting for the purchaser or mortgagee, to 
examine the abstract with the original deeds, probates of wills, and office 
copies of instruments of record, and to set out any material clauses which 
have been omitted from the abstract, correct any mistakes, and mark the 
stamps in the margin. He should notice by whom each deed is executed, 
and if by only some of the parties should insert their names in the foot- 
note ; if any party has executed by attorney, it should be so stated, and 
the reference to the power set out ; and any want of a seal should also be 
recorded. In the case of appointments under powers he should note the 
number of attesting witnesses, and in the case of wills should iset out their 
names. Interlineations and alterations sliould be noted in the margin of 
the abstract; and generally it should be seen that nothing affecting the 
title is omitted. For the efficient performance of this duty, the person 
e.xamining the abstract should not only have made himself acquainted with 
the title, but shouW also l>e competent to judge of the materiality of every 
clause in the various instruments ; hence, if the examination is left to a 
clerk not possessing the requisite knowledge and experience, a serious risk 
is incurred, not only by the client, but also by the solicitor, who is liable 
for any damage sustained by his negligence in investigating the title (see 
Whiteman v. HawHns, 1878, 4 C. P. D. 13). 

The expense of prod|iction of any deeds not in the vendor's possession 
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'vli thrown on the purchaser by s. 3 of the Conveyancing Act, 1881, even 
where they are in the possession of a mortgagee (see in re WUktt and 
1889, 60 L. T. 735). 

' Except in cases where the property is of small value, the abstract is 
usually laid before counsel to adme on the title ; and although this is 
sometinpies deferred until after the abstract has been examined, it is 
believed that counsel’s opinion is more commonly taken before the 
examination ; a course which probably saves time and expense by render- 
ing a re-examination of the abstract unnecessary, though it may necessitate 
a further opinion as to the effect of any alterations made or fresh matter 
introduced on examination. 

In advising on title, it makes but little difference whether a sale or 
mortgage is contemplated, as j)ractically the same considerations apply in 
both cases ; a mortgagee usually requiring such a title as could be forced on 
a purchaser under an open contract. In the following remarks, it has 
therefore been thought sufficient to deal with tlie case of an abstract 
delivered on the occasion of a sale. 

The duty of the purchaser’s counsel in perusing tlie abstract is to see 
that it commences with a good root of title of sufficient age, and that the 
subsequent title is deduced without any break, jj,nd shows that tlic vendor 
has power to convey the property purchased for the estate mentioned in the 
contract. If this appears by the abstract, he has next to see that all the 
abstracted instruments and facts are duly verified ; but the mere existence 
of some defect in the evidence will not render the title unsatisfactory, pro- 
vided it is not serious enough to throw doubt on the right to hold the 
property. 

In the absence of any stipulation limiting the purchaser’s rights, the 
title to freeholds should commence with an instrument dated at least forty 
years before the contract (see Vendor and Purchaser Act, 1874, s. 1). 
Enfranchised copyholds form an exception to the rule, the purchaser being 
precluded by Statute from calling for the title to make the enfranchise- 
ment (see Conveyancing Act, 1881,8. 3); but he is entitled to have the 
copyhold title shown for the full period. A conveyance on sale or a legal 
mortgage in fee is a good root of title; and a voluntary settlement, 
appointment, or disentailing deed would seem to be sufficient, if of the 
requisite age (see 1 Preston, Abs&cu^ts, 2nd ed., 7) ; though probably none 
of these instruments, if less than forty years old, would be made a good 
root of title by a condition which did not disclose its nature (see In re Marsh 
and Granville^ 1883, 24 Ch. D. 11). A general devise in a will is insufficient 
as a root of title without evidence of the testator’s seisin (Parr y. Lovegrove^ 
1857, 4 Drew, 170); but a specfic devise seems to be sufficient (see 1 
Preston, Aiystracts, 17). 

In the case of leaseholds, the title sliould •commence witli the lease, 
even though more than forty years old, as this was an (Exception to the old 
rule restricting the title to sixty years (see Frend v. Buckley, 1870, L Iv. 

5 Q. B. 213), and is therefore not affected by the Vendor and Purchasei 
Act, 1874 ; but a purchaser has no right to require the title 
lease and the last forty years to be shown ( Williams y, Spargo, W. lot#.), 
100) ; nor can he require the title to the reversion, whether the ^ 

head-lease or an under-lease (see Vendor and Purchaser Act, 1874, s. ; 
Conveyancing Act, 1881, s. 3 ; Gosling v. Woolf [1893], 1 Q. B. 39). 

After seeing that the root of title is satisfactory, it must 
sidered whether the subsequent title is regularly deduced. I’or tms 
purpose it m necessary to form an opinion as tft the legal encct oi e y 
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mstrmaent and fact forming a link in the chain of title ; but brfore the 
legal efifect of any instrument can be determined, the intention of the 
parties must be ascertained ; a question of construction which depends 
on the whole instrument, whether it be a deed or will. And here 
the importance of the examination of the abstract appears ; for the 
omission of a single sentence may result in a wrong conclusion bemg 
arrived at. In one case, where an advance on the security of a mariied 
woman's interest under a will was contemplated, an abstract of the devise 
was furnished, which omitted the clause restraining her from anticipation ; 
the omission was not noticed by the solicitor's clerk who examined the 
abstract with the probate, and the mortgagees in consequence lost their 
security. 

It is important to observe which of the parties have executed the 
various deeds ; and for this purpose the names given at the commencement 
of each abstracted instrument cannot be relied on, but recourse must be 
had to the foot-note at the end ; and if any granting party appears not to 
have executed it, the grant purporting to be made by him must be treated 
ns a nullity. If any conveyance appears to be not under seal, it must not 
be treated as passing more than . an equitable interest, notwithstanding a 
full attestation clause, testifying to its having been sealed and delivered 
(see National Provincial Bank v. Jackson, 1886, 33 Ch. D. 1). The fact of 
the grantee not executing the deed is immaterial ; indeed, the grant may 
be valid though he be not named a party to the deed (see 8 & 9 Viet, 
c. 106, s. 5). 

An abstract should be required of every recited instrument which 
appears to affect the property, except in the case of any prior to the root 
of title (see Conveyancing Act, 1881, s. 3) ; but where it cannot be 
gathered from the recital whether the instrument does or does not affect 
the property, although the question should be asked, an answer that it does 
not relate must be accepted (see Patman v. Harland, 1881, 17 Ch. D. 353). 
Evidence should also be required of any material facts disclosed by the 
recitals, unless prior to the root of title (see Conveyancing Act, 1881, s. 3), 
except in the case of recitals which are contained in a deed twenty years 
old (see A^endor and Purchaser Act, 1874, s. 2), or which merely relate to 
payment of the consideration (see 3 Preston, Abstracts, 16), or recitals 
introduced for the purpose of keeping notice of a trust off the title, e.g, a 
recital that the grantee is entitled in equity (see In re Harman & Uxbridge 
Railway Co,, 1883, 24 Ch, I). 720). 

, It should also be observed whether the consideration purports to be 
paid to the persons entitled to receive it. If paid to trustees, it should be 
shown that they had power to give a receipt ; or if paid under an order of 
Court, that the terms of the order have been followed. There should be 
seen to be an indorsed receipt for the consideration, unless its payment is 
recited, or sec. 55 of^the Conveyancing Act, 1881, applies ; and in the latter 
case the receipt in the body of the deed should be seen to be in proper 
form (see Renner v. Tolley [1893], 68 L T. 815). If there is no consideration, 
inquiry should be made whether the grantor executed any subsequent 
conveyance for vali^ before the Voluntary Conveyances Act, 1893, 
66 & 67 Viet. c. 21, and search should be made against him in bankruptcy 
for the ten years followii^ the deed. If ten years have not elapsed, it 
should be ascertained wheti^er the grantor is still alive, as if so the grant is 
liable to be defeated by his becoming a bankrupt (see 46 & 47 Viet. c. 52, 
8. 47; In re Briggs & [1891], 2 Ch. 127 ; and consider In re Brail 

[1893], 2 Q. fi. 381). 
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iilasidered^^^^^^w the grantor had the estate he purported to convey ‘ 
jiiiether he was under any disability which would prevent him from' 
tossing it ; and whether he had power to dispose of the beneficial interest, 
ft sometimes happens that the grantor’s name is altogether omitt^ in the 
operative part of a deed, a defect which prevents the estate passing unless 
the intention is clear (see Dent v. Clayton, 1864 , 12 W. R. 908). But the 
omission of the grantee’s name in the operative part is of no importance, 
provided the estate bo limited to him in the habendum ; so, its omission 
from the habendum is immaterial, if there is a valid grant to him in the 
operative part (see 3 Preston, Ahstraets, 27, 39). 

The capacity of the grantee to take must also be considered ; and in tliis 
connection it must be remembered that freeholds could not be granted by 
a man to his wife, or by a wife to her husband, until the law was altered 
by sec. 50 of the Conveyancing Act, 1881 ; and that leaseholds could not be 
assigned by a man to his wife before the Married Women’s Property Act, 
1882, came into operation (see Baddeley v. Baddelcy, 1878, 9 Ch. D. 113)! 
So, it must be borne in mind that if a man assigned leaseholds to himself 
and others before the passing of the Law of Property Amcndrucnt Act, 
1859, the whole estate vested in the others (see 22 & 23 Viet. e. 35, s. 21); 
while a similar grant of freeholds had a similar effect until the Con- 
veyancing ^ct, 1881, came into operation (see s. 50). It must further be 
noticed whether any circumstances are disclosed making it inequitable for 
tlie grantee to acquire the estate, as in the case of a trustee for wile 
imrchasing from his co-trustees, in which case a deed of confirmation from 
the beneficiaries should be required. 

The next thing to be ascertained is that the property is comprised in 
each deed through which the title is traced ; and for tins purpose the plans 
on the deeds must be carefully examined. Where the plans do not show 
enough to identify the property, this may sometimes be done with the aid 
of the ordnance map. If there are no plans on the deeds, old leases and 
assessments to the poor-rate and land-tax may liave to be resorted to for 
establishing the identity ; but, in such cases, a statutory declaration by 
some person acquainted with the property, that it has been enjoyed, accord- 
ing to the title shown, for the last twelve years or more, is usually required. 
Any reservations or exceptions from the parcels must be considered, to sec‘ 
that they do not affect the property purchased. 

The words of limitation must be carefully noticed, remembering that 


until the Conveyancing Act, 1881, came into operation, an estate of 
inheritance would not pass without the word “ heirs,” and that now a 
limitation to the grantee and his heirs, or “ in fee-simple,” is necessary Uj 
pass it (sec s. 51), even though the estate be merely equitable (see 
In re Whieton [1894], 1 Ch. 661). In the case of leasehold^, it must be noticed 
whether the whole term is assigned or merely an under-lease created, bear- 
ing in mind that an under-lease for. the whole term operates as an 
assignment (see Beardman v. Wilmi, 1868, L. K. 4 (’. V. 57). Where 
uses are declared, it must be considered wliether tkey pass the legal 
estate under the Statute of Uses, or confer merely equitable interests 
(see Cooper v. Kynoch, 1872, L. K. 7 Ch. 398); and where there are 
covenants for title, it must be observed whether any incumbrances are 
disclosed. 

If the property is situate in Middlesex or Yorkshire, it must be noticeil 
whether the foot-notes to the various deeds (iycluding enfranchisement 
deeds; see Beg, Middlesex Registrar, 1888, 21, Q. B. D. 555) etate that 
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they are reMtered in the local registry ; and if not, this should be required 
to be done by the vendor at his own expense. 

In every case the stamps marked in the margin of the abstract must be 
checked, and any insufficiently stamped deed should be required to be duly 
stamped at the vendor’s expense (see Whiting to Loonies^ 1881, 17 Ch. D. 10) ; 
and if there is a condition precluding objections as to stamps, it must be 
considered whether it is avoided by sec. 117 of the Stamp Act, 1891. 

There are many other points which commonly arise on deeds and 
statutory assurances by reason of the position of the parties or the nature 
of the instrument. Of these, it will be sufficient to give the following 
instances : — 

Administrator — ^Where an assignment of leaseholds appears to have been 
made by an administrator, letters of administration, dated prior to the 
assignment, should be produced to show that he had power to assign ; and 
if the assignment is not for value, or is given in discharge of his own 
private debt, the concurrence of the next-of-kin should be shown. 

Appointment. — Any appointment under a power must be seen to be 
authorised by the power, for which purpose the instrument creating it 
should be abstracted and produced ; and the appointment should also be 
ascertained to be attested, as prescribed by the power, or by two witnesses 
(see 22 & 23 Viet. c. 35, s. 12). 

Attorney. — If a conveyance is executed by attorney, the power of 
attorney should be abstracted and produced, and shown to authorise the 
conveyance, and to be under seal ; and the conveyance should be shown to 
be executed in the name of the principal, unless the (jase is within sec. 46 
of the Conveyancing Act, 1881. If the principal is a trustee, it should be 
seen that the delegation of the trust is confined to execution of the deed and 
receipt of the purchase-money (see In re Hctling & Merton [1893], 3 Ch. 269). 
Evidence should also be given that the principal was alive when the power 
was exercised, and (unless the case is within sec. 8 or sec. 9 of the 
Conveyancing Act, 1882) that the power has not been revoked. 

Bankruptcy Trustees. — If a conveyance appears to have been made by 
a trustee in bankruptcy, the order of adjudication should be abstracted 
and an office copy produced, as a mere receiving order does not divest the 
bankrupt’s estate (see Rhodes v. Dawsoiiy 1886, 16 Q. B. 1). 548). An 
office copy of the certificate of the trustee’s appointment should also be 
produced, as the appointment only takes effect from the date of the cer- 
tificate (see Bankruptcy Act, 1883, s. 21). If the conveyance is in exercise 
of a power vested in the bankrupt, it should be shown that the bankrupt was 
alive at the date of the conveyance (see Nkhols v. Nixey^ 1885, 29 Ch. D. 1005). 

Building Society. — ^Where a mortgage to the trustees of an unincorpor- 
ated building society is vacated by their indorsed statutory receipt, it 
should be ascertained byiinquiry at the office of the Registrar of Friendly 
Societies, that the society has been certified under the Building Societies 
Act, 1836, and not incorporated under the Building Societies Act, 1874. 
It should also be ascertained that the persons signing the receipt were 
the trustees for the time being (see 6 & 7 Will. iv. c. 32, s. 5). If they 
are not the same j^rsons as the trust-ees to whom the mortgage was made, 
evidence of the death or removal of the old trustees and of the appoint- 
ment of the new trustees should be given. A copy of the rules, certified 
by the Registrar of Friendly Societies, should also be furnished, to show 
that the receipt is in the form specified in the schedule to the rules (see s. 6). 
Where a mortgage to an incorporated society is vacated by an indorsed 
receipt, it should be seeir to be under the society’s common seal, counter- 
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l^ed by the secretary or manager, in the form given in the schedule to 
Ibe Act of 1874 (see 37 & 38 Viet. c. 42, s. 42), and the fact of the 
society's incorporation should be ascertained by inspection of the certificate 
of incorporation. A copy of the rules, certified by the secretary, should 
also be required, to see that any provisions as to the use of the common seal 
have been observed (see s. 16) ; and inquiry should be made of the 
Registrar of Friendly Societies, to ascertain that the registry of the society 
has not been cancelled or suspended (see 67 & 58 Viet. e. 47, s. 6). It 
must further be remembered, that although the effect of the statutory 
receipt under either Act is to vest the estate in “ the person for the time 
being entitled to the equity of redemption,” this has been held to mean the 
person having the best right to call for it (see Hosking v. Smith, 1888,13 
App. Cas. 582). In order to determine the position of the estate, it should 
accordingly be ascertained, not merely whether there was any subseciuent 
incumbrance at the time, but also by whom the mortgage was mid off 
(see Sangster v. Cochrane, 1884, 28 Oh. D. 298). 

Company . — In the case of a conveyance by a company, registered under 
the Companies Act, 1862, a copy of the memorandum and articles of 
association should be furnished, to show the power of disposition : and the 
original memorandum and articles, and the certificate of incurporation, 
should be inspected at the office of the Registrar of Joint-Stock Companies. 
It should also be seen that the conveyance is executed in accordance with 
the articles, though it is unnecessary to require the minutes of the resolu- 
tion authorising its execution to be produced (see County of Gloucester 
Bank v. Rudry Merthyr, &c, Co. [1895], 1 Ch. 629). 

Compounding DeMor , — If the grantor appears to have been a debtor, 
whose creditors had accepted a composition under one of the Bankruptcy 
Acts, the resolution for composition should be abstracted and an office copy 
produced, and it should be ascertained by search at the Bankruptcy Office 
that the grant has not been defeated by the grantor’s bankruptcy, and that 
any recorded act of bankruptcy has ceased to be available for adjudicfition 
(see In re Kearley & Clayton, 1878, 7 Ch. 1). 615). In the case of a composi- 
tion under the Act of 1883, or the Act of 1890,it should also be ascertained 
that the debtor’s estate has not been divested by the appointment of a 
trustee (see 46 & 47 Viet. c. 52, s. 18 ; 53 & 54 Viet. c. 71, s. 3). 

Devisee . — Where the grantor is a devisee, it should be seen that any 
legacies or annuities charged on the property by the will have l^eeii relmsed 
(see*//i re Rebbeck [1894], 42 W. E. 473) ; unless the devise is also subject to a 
general charge of debts, in which case it is conceived that the devisee cian 
make a title (see Colyer v. Finch, 1856, 5 H. L. C. 905). Where there is no 
charge, the purchaser is not coiicernetl to see to the payment of either debts 
or legacies (see British Mutual Investment Co. v. Smart, 1875, L K. 10, 
Ch. 567). If the conveyance appears to have bffen made in pursuance of a 
contract for sale entered into by the testator, the executor’s recjeipt for the 
purchase-money should be abstracted and produced (see In re MaiwJiesier and 
Southport Ry. Co., 1854, 19 Beav. 365). In the case of a disposition by the 
devisee of mortgage estates, the receipt for the consideration should \)e seen 
to be signed by the executor, whether the instrument be a reconveyance, 
transfer, or conveyance under the mortgagee’s power of sale. 

Executor . — Where leaseholds are assigned by an executor, the j)robate 
should be produced as evidence of his title; and if the will contains a^ 
specific bequest of the property, the concurrence of the legatee should be 
shown, or a written acknowledgment obtained from him that the bequest 
had not been assented to. Where freeholds are^ conveyed by an executor, 
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it rfiould be seen either that the estate was devised to him charged with 
debts (see Corser v. Cartwright, 1876, L R. 7 H. L 731), or t^t he 
had power to sell by virtue of a direction in the will (i?ee Hamilton v, 
SvHcmaster, 1866, L E. 3 Eq. 323), or under some statute. A charge 
of legacies is not suflBcient, except in cases within 22 & 23 Viet. c. 35, s. 
16 rtee In re mheck [m^, 42 W. R 473). 

^eir , — ^Where a conveyance is made by an heir, letters of administra- 
tion to the ancestor's estate should be produced, and evidence of the 
intestacy furnished ; and search should be made to see that no will has been 
proved. It must also be observed, whether the ancestor took by descent, 
or whether he was the last purchaser; and the rules of descent laid 
down by the Inheritance Act, 1833, must be borne in mind. It must be 
seen that the alleged heir survived the intestate, and that there is suflS- 
cient evidence of the relationship and of the failure of nearer heirs. If 
the property is situate in Kent, the custom of gavelkind must be remem- 
bered ; and, in the case of copyhold i)roperty, the custom of the manor 
must be ascertained from the steward. It should also be seen that the 
widow B dower or free bench and her rights (if any) under the Intestates' 
Estates Act, 1890, have been released ; or, if the intestate was a married 
woman, that any right of the husband to curtesy has been discharged. 

Legatee, — Where leaseholds «are assigned by a legatee, the executor's 
written assent to the bequest should be shown, unless he joined in the 
assignment. If the assignment is made by a residuary legatee, all legacies 
and annuities given by the will should also be shown to have been paid or 
duly appropriated (see In re Owthwaite [1891], 3 Ch. 494) ; but the purchaser 
is not concerned to inquire whether the testator’s debts have been paid, as 
they are not a charge on the assets (see Brituh Mnimtl Bivcstment Co, v. 
Smart, 1875, L. R 10 Ch. 507). 

Ltfe Tenant, — Where a life tenant purports to grant the fee-simple, it 
must be seen that the conveyance is dated since the Settled Land Act, 
1882, came into operation, and it must be ascertained that there were 
trtistees of the settlement for the i)urposes of the Act, and that the purchase 
money was paid either to them or into Court at the request of the life 
tenant (see 45 & 46 Viet. c. 38, s. 22) ; and if the property conveyed was 
the principal mansion-house, the written consent of the trustees, or an 
order of the Court authorising the sale, should be abstracted and produced 
(see 45 & 46 Viet. c. 38, s. 15 ; 53 & 54 Viet. c. 69, s. 10). The concurrence 
of any persons having estates, interests, or charges, in priority to the settle- 
ment, or securing money actually raised, should be shown (see 45 & 46 Viet, 
c, 38, s. 20) ; and also, if the life tenant has mortgaged or assigned his 
estate, the concurrence of the mortgagee or assignee (s. 50); unless the 
assignment was in consideration of marriage or by way of family arrange- 
ment (63 & 54 Viot. c. 69, s. 4). If the land is settled by way of trust for 
sole, the order of the Court giving the life tenant leave to sell should be 
al^tracted emi produced (see 47 & 48 Viet. c. 18, s. 7). 

MqmMtion Trustees, — In the case of a conveyance by the trustee of a 
liquidating debtor, the resolutions for liquidation and appointment of a 
trustee abould be abstracted and an office copy produced. An office copy ,1 
of the o^tifleate of the trustee’s appointment should also be produced, as 
his appointment only takes effec^t from the date of the certificate (see 32 & 

33 Vict 0. 71, 8^ 18, 125). 

JKj^ewtofor^Where a conveyance is made on a sale by the liquidator of a 
company roistered under# the Companies Act, 1862, it must be seen that 
the conveyance is made in the name of the company, and is under its > 
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wmmon seal. If made in a compnlsory winding-up, the winding-up order 
and the order appointing the liquidator should abstracted and produced, 
l and if the winding-up order was prior to the Companies (Winding-up) Act, 
1890, the order authorising the sale should be abstracted and produced 
(see 25 & 26 Viet. c. 89, s. 95; 53 & 54 Viet. c. 63, ss. 12, 31). If the 
winding-up order is made by a County Court, the jurisdiction should be 
shown (see In re Bowling and Welhy [1895], 1 Ch. 663). If the conveyance is 
made in a voluntary winding-up, the resolution for winding-up should be 
abstracted, and evidence given of its having been passed in accordance 
with the articles (see 25 & 26 Viet. c. 89, s. 129 ; In re Sliejield, &c, Co,, W. 
N. 1887, 218). If the conveyance is made in a winding-up under super- 
vision, the same points require attention as in the case of a voluntary 
winding-up ; the supervision order and any order appointing additional 
liquidators should also be abstracted and produced, and any restrictions 
imposed by the Court should be seen to have been observed (see 25 & 26 
Viet. c. 89, 88. 150, 151). 

Lunatic's Committee, — In the case of a conveyance on a sale by the 
committee of a lunatic, the order of the Court of Lunacy authorising the 
sale should be abstracted, and an office copy produced ; and it should be 
seen that the committee executed the conveyance in the moi'C and on 
behalf of the lunatic (see 53 Viet. c. 5, ss. 120, 124). 

Married Woman. — A conveyance by a married woman of freeholds, 
other than ^separate estate, should be ascertained to have been executed bv 
her husband and duly acknowledged by her, unless the Married Womene 
Property Act, 1882, applies. The same formalities should be ascertained 
to have been observed on a conveyance of separate estate, unless the legal 
estate was outstanding in trustees, in which case it is sufficient to see that 
they joined in the conveyance (see Taylor v. Meads, 1865, 4 De G., J. & S. 
597). But in every case it should be ascertained that there was no 
restraint on anticipation (see Stanley v. Stanley, 1878, 7 Ch. D. 589). It 
must be remembered that acknowledgment and the husband’s coijcurrence 
are equally necessary in respect of estates vested in a married woman as 
trustee, even since the Act of 1882 (see In re Harkmss and Allsopp\\^^lj\ 2 
Ch. 358) ; unless she was merely a bare trustee, and the case falls within 
sec. 6 of the Vendor and Purcliaser Act, 1874, or sec. 16 of the Trustee Act, 
1893. An office copy of the certificate of acknowledgment should be 
produced as the only sufficient evidence of the acknowledgment (see tfolly v. 
Handcoch, 1852, 7 Ex. Eep. 820) ; except in cases within the Conveyancing 
Act, 1882, which makes the indorsed memorandum of acknowledgment 
sufficient (s. 7). In the case of an assignment of a married woman’s lease- 
holds, not within the Married Women’s Property Act, 1882, it should be 
seen that thp husband was a conveying party, and if her estate was merely 
equitable, or could not fall into possession during the coverture, it should be 
seen that the assignment was duly acknowledged, unless T;he property was 
separate estate. 

Mortgagee. — Where a conveyance appears to have been made by a 
mortgagee selling under his power of sale, it should^ be seen that the 
mortgage money had become due, and also that such default had been made 
in payment of principal or interest as to render the power exercisable, and 
that any notice required by the power had been given, unless the 
mortgage deed contains a clause protecting the purchaser (see Dicker v. 
AngersUin, 1876, 3 Ch. D. 600), or such a clause is implied by statute (see 
Conveyancing Act, 1881, s. 21) ; bearing in mind that a clause of tins kind 
is no protection against a known irregularity (sfte Selwyn v. Oarjit, 1888» 
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38 Oh. D. 273). If the conveyance is made by the survivor of several 
mortgagees, it must be seen that the mortgage contained a proper joint 
account clause, or power for the survivor to give receipts, unless the case 
ftdls within sec. 61 of the Conveyancing Act, 1881. If the mortgagee pur- 
ports to convey as absolute owner after a foreclosure order, it should be 
seen that all the persons interested in the equity of redemption were 
parties to, or duly represented in, the action. 

N&jct of Kin . — In the case of an assignment of leaseholds by the next 
of kin of an intestate, it should be seen that the administrator joined to 
convey the legal estate, as his mere assent is not sufficient to pass it (see 
Burton’s CompeTidium, 311) ; and it should be seen that the widow (if any) 
joined to release her rights. 

Railway Company. — In the case of a conveyance by a railway company, 
it should be shown that the company had power to sell, which depends on 
the land having been acquired for extraordinary purposes under sec. 13 of 
the Lands Clauses Consolidation Act, 1845, or having become superfluous 
imder sec. 127 ; and, in the latter case, it should be ascertained that the 
rights of pre-emption of all original and adjoining owners under sec. 128 
have ceased (see South-Western Railway Co. v. Blackmore, 1870, L. R 
4 H. L. 610). It should also be seen that the conveyance is under the 
company’s common seal (see s. 131). 

Tenant in Tail. — ^A conveyance by a' tenant in tail must be seen to 
pass the estate, and not merely declare a trust (see Green v. Faterson, 1886, 
32 Ch. D. 95), and must be ascertained to have been enrolled in Chancery 
within six months after execution (see 3 & 4 Will. iv. c. 74, s. 41), unless 
effectuating a sale under the powers of the Settled Land Act, 1882, in 
which case it stands on the same footing as the conveyance of a life tenant 
imder the same Act (45 & 46 Viet. c. 38, s. 58). If there is a prior life 
estate under the same settlement, it should be seen that the protector 
gave his consent either by the disentailing deed, or by a previous or con- 
temporaneous deed, enrolled either previously or at the same time (see 3 & 4 
Will. IV. c. 74, SB. 42, 46). If the tenant in tail was a married woman, it 
should be seen that the husband concurred, and that the deed was duly 
acknowledged (see Cooper v. Macdonald, 1877, 7 Ch. D. 295), unless the 
Married Women’s Property Act, 1882, applies (see In re Drummond and 
Davie [1891], 1 Ch. 524). 

Trustees. — In the case of a conveyance by trustees, it must be ascer- 
tained that the time and mode of sale are authorised by the trust (see In 
re Bryant and Barningham, 1890, 44 Ch. D. 218), and that any person whose 
consent was required joined in the conveyance. It must be remembered 
that if the sale is in exercise of a power, the consent of the person entitled 
to the rents is necessary, in cases within sec. 10 of 23 & 24 yict. c. 145 ; 
and where the conveyanee is after the Settled Land Act, 1882, came into 
operation, the concurrence of the life tenant is required (45 & 46 Viet. c. 38, 
s. 66) ; and if he has assigned his interest or become bankrupt, the consent 
of his assignee or trustee in bankruptcy should be shown (see In re 
Bedingjield and ff^ing [1893], 2 Ch. 332). It should be seen that the 
trust instrument contains an express power to give receipts or direction 
for payment to the trustees, imless there is a trust for payment of debts, or 
a statutory power to give receipts exisits (6ee 22 & 23 Viet. c. 35, s. 23 ; 
Trustee Act, 1893, s. 20). It should also be seen that the power of sale 
has not come to an end (see In re Sudeley and Baines [1894], 1 Ch. 334). 
If trustees of a partial interest have joined with the other owners in selling, 
it should be seen that thC purchase-money was apportioned, and that they 
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|l?lS6ceived their proper share (see In rc Cooper and Allen, 1876, 4 Ch* D, 

1^2). 

? In considering the effect of a will, every clause from beginning to end 
must be carefully read, beiiring in mind the rules of construction laid down 
by the Wills Act, 1837. It must be ascertained whether the projK^rty is 
ff comprised in any specific devise, or whether it passes under a residuary 
g^t, and whether the devisee’s interest has lapsed by his predeceasing the 
testator ; and here the special provisions as to devises in tail and gifts to 
children and issue (1 Viet, c. 26, ss. 32, 33), and the effect of a gSt to a 
class (see In re Harvey [1893], 1 Ch. 567) must not be forgotten. 

In the case of a married w^oman s will, it must be shown either that she 
had a power of apfK)intment over the property, or that it was her se})arate 
estate ; and in the latter case it must be seen that the legal estate is got in 
from the heir, or the trustee in wliom it was vested (see Hall v. Waterhouse, 
1865, 6 N. R. 20) ; unless the Married Women’s Property Act, 1882, 
applies. It must also be borne in mind, if she survived her huslmnd, 
that property acquired after his death does not pass {In re Price, 1885, 28 
Ch. D. 709), unless the will has been re-executed since his death, or the 
case falls within the Married Women s Property Act, 1893, 56 & Viet, 
c. 63. 

In the case of tlie will of a mortgagee dying before the Conveyancing 
Act, 1881, came into operation, it must be observed whether there is a 
devise of mortgage estates, and if not, whether there is any general devise 
wide enough to pass them (see In re Packmaji and Moss, 1875, 1 Ch. D. 214). 
So, if the title is traced through the will of a trustee, in cases not within 
sec. 5 of the Vendor and Purchaser Act, 1874, or sec. 30 of the Con- 
veyancing Act, 1881, it must be observed whether there is a devise of trust 
estates, and if not, whether tliey pass by a general devise (see In re Beilis, 
1877, 5 Ch. 1). 504). 

The whole will must be searched to see that the devise is not rendered 
defeasible by a gift over ; and the validity of any contingent limitations or 
executory devises must be considered (bearing in mind the alterations in 
the law effected by the Contingent Remainders Act, 1877, and sec. 10 of 
the Conveyancing Act, 1882). It must be noticed whether any legacies or 
annuities are charged on the property, and whether there is a charge of 
debts, and also whether the devisee is made a trustee, with or without 
power of sale. 

In the case of a beneficial’ devise, it should be seen that the attesting 
witnesses do not include the devisee, or the husband or wife of the devisee 
(see 1 Viet. c. 26, s, 15). If the property is freehold, situate in Middlesex 
or Yorkshire, it should be ascertained whether the will was registered 
within six months after the testator’s death, and if not, whether the defect 
is cured by sec. 8 of the Vendor and Purchaser Aet, 1874. But if the pro- 
perty is leasehold, the fact of the will not being registered seems to be of no 
importance, as the title must be traced through the executor (see Sugden, 
Vendors and Purchasers, 546). If probate has not been obtained of a will of 
freeholds, by reason of its not comprising any personal estate, the original 
will must be ascertained to be duly signed by the testafor and attested by 
two witnesses, in accordance with the Wills Act, 1837 ; and the death of 
the testator must be proved, and search made to see that no other will has 
been proved. But where the property consists of leaseholds, probate of 
the will should be required, as it is part of the evidence of title. 

In the case of copyholds, the title should commence with a surrender 
and admittance forty years old (see Dart, Vendors and PuTchasers, 339) ; 
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ond^ in considering the effect of all subsequent suiTenders and admittances, 
it must be remembered that the legal estate only passes by admittance 
(Scriven, Copyholds, 7th ed., 122), and also that any departure in an 
admittance from the uses of the surrender is void (Scriven, Copyholds, 102). 
There is usually more difficulty in identifying the property than in the 
case of freeholds, as old descriptions are commonly retained on the Court 
rolls long after they have ceased to be applicable ; hence a statutory declara- 
tion of enjoyment, according to the title shown, is in most cases necessary. 
The copies of Court roll should be ascertained to be signed by the steward, 
and all surrenders should be seen to be duly stamped. 

A surrender by a married woman should be ascertained to have been 
made upon her separate examination, and with the concurrence of her 
husband, in all cases not within the Married Women s Property Act, 1882 ; 
or if her interest was merely equitable and conveyed by deed, it should be 
seen to have been executed by the husband and duly acknowledged, except 
in the case of separate estate. 

A surrender or deed, by which an estate tail is barred, should be seen 
to be entered on the Court rolls within six months after execution (see 
Green v. Paterson, 1886, 32 Ch. D. 95); and if there is a protector, his 
consent should be seen to have been entered at the same time or previously 
(see 3 & 4 Will. iv. c. 74, ss. 50, 54). 

If any lease for more than a year has been granted, the licence of the 
lord of the manor should be shown, as otherwise it would be a cause of 
forfeiture of the copyholder's interest (see Scriven, Copyholds, 209). 

In this way the person perusing the abstract must proceed, questioning 
everything and taking nothing for granted, to ascertain whether each 
instrument accomplishes its professed object. Every defect discovered 
must be considered, to see whether it has been cured by time or subsequent 
disposition, or whether it constitutes a subsisting objection to the title. 
A purchaser is not bound to be suspicious (see Bailey v. Barnes [1894], 
1 Ch. 25); but if any instrument appears to be of doubtful validity, 
inquiry should be made into the circumstances of the case. Breaches of 
trust disclosed by the abstract, charges, and outstanding estates, must all 
be noted, and requisitions made for clearing the title, so far as not pre- 
cluded by the contract. In this connection, it is to be observed that a 
condition which does not fairly state the facts or the defect, is not binding 
in equity (see St. Saviour's Rectory Trustees and Oyler, 1886, 31 Ch. D. 412). 

If the property is sold as freehold, or if nothing is said about the 
tenure, it must be seen that a title is shown to the freehold, and not 
merely to a copyhold or leasehold interest {Hart v. Swaine, 1877, 7 Ch. D. 
42). So, where a title depends on a term having been enlarged into a fee- 
simple, the case must be ascertained to be within sec. 65 pf the Con- 
veyancing Act, 1881, and sec. 11 of the Conveyancing Act, 1882. On the 
purchase of groudd rents, the length of the term as well as .the amount of 
rent reserved by each lease must be seen to agree with the contract, as 
any material discrepancy would be a ground for compensation. So, if 
leaseholds are purchased, it should be ascertained that the lease under 
which the property is held is correctly stated in the contract, both as to 
the term and rent, as a mis-statement would entitle the purchaser to com- 
pensation, or in some cases even to rescission of the contract (see Jones v. 
Mmmer, 1880, 14 Ch. D. 688). So, if the vendor contracts to sell the 
property subject to an apportioned rent, it should be seen that the 
apportionment has been properly made. The lease under which the 
property is held, should^al^ be ascertained not to contain any clause em- 
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powering the lessor to determine it before the end of the term (see We^ian 

iv. Savage, 1879, 10 Ch. O. 736) ; if it contains a proviso for re-entry for 
breach of covenant, it should be ascertained not to comprise other property 
(see OrmoM v. Davidson, 1887, 56 L. T. 811); and if the property has 
been sublet, the under-lease should be shown to contain similar covenants 
to those in the superior lease (see Darlington v. Hamilton, 1854, Kay, 550). 

The devolution of both legal estate and equitable interest must be 
carefully traced, and as neither confers a marketable title without the 
other, it must be seen that the vendor either has or can procure the 
conveyance of both. All contingencies on which the title depends should 
be ascertained to have happened, and the title shown not to be defeasible 
by any event or by the act of any person. Thus, if the title depends on the 
vendor surviving A., A.*a death should be proved ; if an option of purchase 
or overriding power of appointment is vested in B., it should be released ; 
while, if the title depends on a doubtful question of fact or law, or on the 
construction of an ambiguous will, all the parties taking in any event 
should join in the conveyance. 

Any restriction as to user or alienation must be observed, as, unless the 
sale is made subject thereto, it might be a fatal objection; as. where a 
disused burial-ground is sold for building purposes (see In re F(yfisjord ami 
Newport District School Board [1894], 1 Ch. 454) ; or where leaseholds are 
subject to a covenant against assignment without licence (see Bishop 

v. Taylor, 1891, 39 W. R. 542). 

All estates prior to the vendor's should be shown to have determined, 
unless the persons in whom they are vested are to join in the conveyance ; 
thus the death of life tenants, tenants by the curtesy, and annuitants, 
should be proved by production of cortilicates of death, while in the case 
of a prior estate tail, the death of tlie tenant in tail and failure of his issue 
should be proved, and a search for disentailing deeds made. Bower is now 
seldom an incumbrance except where a prior owner has died intestate, but 
in that case its release should be procured. Any subsisting mortgage 
should be required to be released by the mortgagee ; and where the 
contract does not mention any tenancy, a lease must be treated as an 
incumbrance (see Caballero v. Henty, 1874, L R. 9 Ch. 447). 

If any owner in fee, life tenant, or annuitant has died within twelve 
years preceding the sale, evidence should be given of the discharge of all 
succession duty payable on his death ; but any succession before that period 
may be disregarded, in reliance on sec. 12 of 52 Viet. c. 7. So, evidence of 
payment of any temporary estate duty, payable under the Inland Revenue 
Act, 1889, or of any estate duty and settlement estate duty, payable under 
the Finance Act, 1894, should be furnished. In the case of leaseholds, all 
succession 4]uty should be shown to be discharged, but, except where 
freedom from succession duty is dependent theiteon, no inquiry need be 
made as to whether the right amount of probate or estdte duty has been 
paid (see In re Culverhoase [1896], 2 Ch. 251). As to settlement estate 
duty, however, see 59 & 60 Viet. c. 28, s. 19. 

Inquiry should be made of the vestry or local authority as to the 
existence of any statutory charge for paving or sewering expenses or 
private street works ; and if the work is complete at the date of the con- 
tract, the vendor should be required to discharge it (see In re Bettesworth and 
Bicker, 1888, 37 Ch. D. 536). 

Inquiry should in general be made whether the vendor has executed 
any settlement, as, although no answer may be received beyond a reference 
to In re Ford and Hill, 1879, 10 Ch. D. 366, the in^fliry calls attention to the 
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point, and throws the responsibility of any suppression on the vendor’s 
solicitor, if he does not trouble to ascertam whether such an instrument 
exists. Where the vendor is a mortgagor, selling an equity of redemption, 
inquiry should be made of the mortgagee as to the amount owing on his 
security, at the same time informing him of the intended purchwa^ 
Occupying tenants should be interrogated as to the nature of their holding, - 
and the person to whom they pay rent (see Holnies v. Powell, 1856, 

8 De a, M. & G. 572). . * 

Searches should be made against the vendor for judgments, and writs of 
execution, crown debts and executions, annuities and lis pendens, and also 
for writs and orders affecting land, deeds of arrangement and land charges, 
and for bankruptcy, liquidation, and composition proceedings, unless he is 
merely a trustee or mortgagee, in which case a search for lis pendens seems 
to be in general sufficient (see Elphinstone and Clark on Searches, xxv.-xxxi.). 

If the proi^erty is freehold or leasehold, and is situate in Middlesex or 
Yorkshire, the local registry should be searched, and, in the case of 
copyholds, a search should be made in the Court rolls, to see that no 
instruments are omitted from the abstract. All these searches should in 
general be carried back to the last purchase for value. 

Production of the abstracted deeds and documents should in all cases be 
required for the purpose of ascertaining that they are correctly abstracted, 
and have not been handed to a mortgagee or lost. If the recent title- 
deeds are lost, the title cannot be considered as marketable ; but the mere 
fact of some of the earlier title-deeds having been lost is no objection, if 
from their age or nature their absence does not render the title doubtful 
(see Sugden, Vendors and Purchasers, 437). A title may be good without 
any deeds, as where the vendor holds under a succession of wills (see 
Pulley V. Pulley, 1874, L. E. 9 Ch. 747) ; but great caution is necessary to 
make sure that no deeds exist, and that their absence is not due to their 
having been deposited as a security, 

[See Preston, Abstracts of Title, 2nd ed., 1823 ; Atkinson, Marketable 
Titles, 1833 ; Gardenor, Directions for dravnng Abstracts of Title, 2nd ed., 1847 ; 
Moore, Instructions for Preparing Abstracts of 2\tle, 4th ed., 1896 ; Comyns, 
Exercises on Abstracts of Title, 5th ed., 1895 ; Bythewood and Jarman, 
Precedents in Conveyancing, 4th ed., 1884, vol. i. ; Sugden, Vendors and Pur- 
chasers, 14th ed., 1862, ch. x. to xii. ; Dart, Vendors and Purchasers, 
6th ed., 1888, ch. viii. ; Prideaux, Precedents in Conveyancing, 16th ed., 
1895, vol. i. ; Clerke and Humphry, Sales of Land, 1885, ch. viii. ; Emmet, 
Notes on Perusing Titles, 2nd ed., 1896 ; Dickins, Requisitions on Title, 
1896 ; Gover, Hints as to Advising on Title, 3rd ed., 1896.] 

Abuse of Process. — The Court has inherent jurisdiction to 
protect itself frdin the abuse of its own procedure, and so may stay or 
dismiss actions wdiich are frivolous and vexatious {Castro v. Murray, 1875, 

L. R. 10 Ex. D. 213 ; Daiokins, v, Prinse Edward, 1876, L. R. Q. B. D. 499 ; 
Meir^opolitan Panic j. Poolcy, 1885, 10 App. Cas. 210). The Court at any stage 
of the proceedings, if it appears that the action is frivolous or vexatious, 
or that the defence is so, has, by its inherent jurisdiction, power to stop 
the proceedings, or to strike out the defence {Rekhel v. Magrath, 1889, 
14 App. Cas. 665 ; Davey v. Beniin^dc [1893], 1 Q. B. 185). S, 24, subs. 5, of the 
Judicature Act, 1873, reserves to all the Courts generally the old power 
of restraining vexatious or unreasonable proceeffings in any cause or 
matter before them, if * they think fit {In re Wickham 1887, 85 Ch. 



ACCELEIRATION 65 

;:3). 280) ; but a judicial discretion must be used as to what proceeding 

vexatious, for the Court must not prevent a suitor from exercising his 
imdoubted rights on any vague or indefinite principle (see Lord 
jftalsbury, L. 8., Higgins WoodhM, 1889, 6 T, L R 1). 

^ It is a jurisdiction which ought to be very sparingly exercised, and 
Ifenly in verv exceptional cases {Lam^erice v. Korreys, 1890, 15 App, Cas. 210 ; 
R S. a, O^der 25, r. 4). 

The Court or a judge may order any pleading to be struck out, on the 
ground that it discloses no reasonable cause of action or answer, and in any 
such case, as in case of the action or defence being shown by the pleadings 
to be frivolous or vexatious, the Court or a judge may order the action to be 
stayed or dismissed, or judgment to be entered accordingly, as may be just. 

This rule considerably extends the power inherent in the jurisdiction 
of the Court, and enables it to stay an action on further gi'ounds than those 
on which it could have been stayed at common law {Metropolitan Bank v. 
Pooleyy supra). The rule allows a Court or a judge to strike out a statement 
of claim or defence, not upon the ground that it discloses no cause of 
action, or no defence, but upon the ground that it discloses no reasonable 
ground of action or defence, which is another thing altogether {per I indley, 
lu S Dadswell Jacobs, 1887,34 Ch. D. 284; KeXlaway v. Bvr^ [1892], 
66 L. T. 602). 

The object of the rule is to stop cases which are obviously frivolous or 
vexatious, Or obviously unsustainable {AAk Laricastcr v. L. & N,- W By, Co. 
[1892], 3 Ch. 277). See Stay of Proceedings. 

Right of Action at Common Law . — Where one person uses legal machinery 
erroneously to the damage of another, the latter has a cause of action against 
the former, provided that the legal machinery has been used maliciously in 
the sense of being used for some indirect motive {per Bowen, L. J., Horsley 
V. Style, infra). To give such a right of action, it is necessary that the law 
should be set in motion maliciously and without reasonable and probable 
cause {per Lord Esher, M. E. S. C., Gibbs v. Pike, 1842, 9 Mee. & W. 351 
(registration of an order); Horsley v. Style [1893], 69 L. T. 222 (erroneous 
registration under Bills of Sale Acts)). 

Statutory Provision against . — To prevent abuse of the process of the 
High Court or other Courts by the institution of vexatious legal proceedings, 
the Vexatious Actions Act, 1896, 59 & 60 Viet. c. 51, empowers the Attorney- 
General to apply to the High Court for an order under the Act ; and if he 
satisfies the High Court that any person has habitually and persistently 
instituted vexatious legal proceedings without any retisonable grounds in 
the High Court, or in any inferior Court, against the siime or diflerent 
persons, the Court may, after hearing such person, or giving him an oppor- 
tunity of being heard, after assigning counsel in case such person is unable 
on account of poverty to retain counsel, order tha^ no legal proceedings be 
instituted by that person in the High Court or othea Court unless he 
obtains leave of the High Court or a judge thereof, and satisfies the Court 
or judge that such legal proceeding is not an abuse of the process of the 
Court, and that there is primd facie ground for such proceeding. 

A copy of the order is to be published in the Londoif Gazette. 

The Act does not extend to Scotland or Ireland. 

See Vexatious Indictments. 


Acceleration • — ^The falling into possession of an estate or interest 
in remainder or expectancy, by reason of the particular estate or preceding 
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interest being or becoming void. Thus, if lands be devised to an attesting 
witness of a will with a remainder over, the remainder takes effect at once 
(^Jvh V. Ja^iohSy 1876, 3 Ch. D. 703). In l^inson v. Lmrmn^ 1854, 6 Da G., M. & 
G. 754, it was held that a remainder was accelerated by a revocation by a 
codicil of a life estate given by a wilL It would seem from this case, and 
from Clark v. Randall^ 1886, 31 Ch. D. 72, that the same principles 
apply to personalty and real estate as regards acceleration. The doctrine 
does not in general extend to appointments under powers. In Crozier 
V. Crozier^ 1843. Dr. & War. 365, Lord St. Leonards stated that in cases of 
appointments by powers, although the estate for life is void, yet the 
remainder continues such, and the estate during the life of the intended 
taker goes as in default of appointment. In Cravens. Brady, 1867, L. E. 
4 Eq. 209, Lord Eomilly took an opposite view, but in that case there was 
a clear intention expressed in the will that, if the appointed life interest 
should cease by reason of forfeiture, then the estate appointed in remainder 
should take effect immediately. It should be noticed that, though he 
referred to Crozier v. Crozier , he said nothing of the passage in the judg- 
ment of Lord St. Leonards cited above. 

[See also Eavestaff v. Austin, 1854, 19 Beav. 591 ; In re Townmnd, 
Tovmsend v. Tovmserld, 1887, 34 Ch. D. 357 ; In re Johnson ; Danily v. 
Johnson [1893], 68 L. T. 20.] 


Acceptance In Blank. — See Bills of Exchange. 


Acceptance of Bill. — See Bills of Exchange. 


Acceptance of Money paid Into Court.— See Pay- 
MBNT INTO Court. 


Acceptance of Offer. — See Contract. 


Acceptance of Office of Director. — See Company. 


Acceptance of Service. — Solicitors, having the authority of 
their clients for so doing, may accept service, on their behalf, of writs of 
summons and the like processes by which proceedings are instituted. In 
re ^ay [1892], 65 L. T.*743, Mr. Justice North held that tlfe fact of a 
solicitor having acted for a client, a trustee, in all matters connected with 
the trust, did not authorise him to accept service, and enter an appear- 
ance for him, to an originatmg summons, it being necessary to show a 
special authority. The appearance was vacated at the instance of the 
defendant. • 

The personal service required. by the pules for the above-mentioned pro- 
cesses is rendered unnecessary where the solicitor undertakes in writing to 
accept service, and enters an app^rance (E. S. 0., 1883, Order 9,^ 1). 
Until appearance has been enters, in the mode prescribed by Order 12, r. 
8, no service has been effected. If, therefore, appearance is not entered, in 
pursuance of the imdertaldng, the solicitor is liable to attachment (Order 12, 
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V 18). Where solicitors in an Admiralty action in rent accepted service, 
and undertook to put in bail, but did not enter an appearance, their authority 
having been withdrawn, it was held that they ought to have appeared. No 
express undertaking to appear had been given, but it was implied ; and 
thus, though they could not be imprisoned, they were not allowed their 
Jtn/ML BcvtJWf [1891], 64 L. T. 362). 

In divorce proceeding, personal service of the citation is required, and 
an undertaking by the solicitor to accept service is bad ; and the irregularity 
is not cured by appearance (JDe Nmville v. De Nwemlk, 1877, 37 L T. 
43). 

So, in bankruptcy proceedings, where personal service is required by the 
rules, personal service must be effected. 

The solicitor of a company against which a petition for winding- 
up is presented, may accept service for it, and service at the registered 
office may be dispensed with {Regent United Serviee JStoreSj 1878, 8 Ch. 
D. 75). 

All orders, writs, and other proceedings, upon wliicli process of execution 
or contempt may afterwards be issued, require, in general, personal service. 
This is not necessary, however, in the case of an application for a writ of 
attachment. Service on the solicitor on the record is sufficient v Hronming 
V. Sabin, 1875, 5 Ch. D. 511 ; In re a Solicitor, 1880, 14 Ch. D. 152 ; Joy v. 
Hadley, 1883, 22 Ch. D. 572 ; and In re Luxmore, 1888, W. N. 63). 

But if the application is for committal the practice is ditlbrent ; and a 
motion to commit must be served on the defendant personally. In Mander 
V. Falcke [1891], 3 Ch. 488, it was held that service on the solicitor was in- 
sufficient, and that the appearance of the defendant was no waiver of the 
irregularity. Until every effort to effect personal service lias been made, 
substituted service will not be allowed. 

By Order 31, r. 22, service of an order for interrogatories, or discovery, 
or inspection made against any party, or his solicitor, shall be sufficient to 
found an application for attachment for disobedience to the order. But 
the party against whom the application for an attachment is made may 
show, in answer to the application, that he has had no notice or knowledge 
of the application. And a solicitor upon whom such an order has been 
served, who neglects to give notice thereof to his client, is liable to attach- 
ment. 


Acceptance of Shares.— See Company. 

Acce^ of Husband to Wife.— See Legitimacy. 

. 

Access to Air. — See Air. 

Access to Highway.— See Highway. • 
Access to Infant. — See Parent and Child. 


Access to Rivers.— See Eivebs. 
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Accession of Property .—Where any corporeal substance, oyer 
which righte of property are exercised, receives an addition, increase, or im- 
provement, either in a natural way, as by the growth of fruits or the pregnancy 
of animals, or in an artificial way, as by the erection of houses on land, or the 
embroidering of cloth, such addition, increase, or improvement falls primarily 
to the owner of the original substance, subject in the second cas^ to his pay- 
ing compensation for material or labour expended. In a few instances, as 
where wine, oil, and bread are manufactured from another’s grapes, olives, 
and flour, or a picture is painted on another’s canvas, an exceptional rule 
prevails, the new products going to the operator subject to his compensating 
the owner of the materials. Two questions thus arise — (1) Which substance 
is of principal importance ; and (2) What compensation, if any, is payable ? 
There are four classes of accession: (1) land to land (see Accketion ; Allu- 
vion) ; (2) moveables to land (see Fixtures) ; (3) moveables to moveables ; 
and (4) moveables to labour (see Commixture ; Confusion ; Specification). 


Accession of Sovereign.— The accession of a new sovereign 
takes place immediately on the death of the preceding monarch. Blackstone 
says (1 Com, 249), that “immediately upon the decease of the reigning prince 
in his natural capacity, his kingship or imperial dignity, by act of law, without 
any interregnum or interval, is vested at once in his heir, who is eo instanti 
king to all intents and purposes.” This doctrine, which is expressed in the 
maxim, “ The king never dies,” has been established law ever since the 
reign of Edward iv., before which time there were still traces of the 
elective origin of the monarchy. The legal effects of a demise of the Crown, 
which were formerly far greater than at present, will be discussed under 
Demise. The proceedings on the accession of a new sovereign are described 
in Anson’s Law and Custom of the Constitution, vol. ii. p. 64. “ A few hours 
after the death of William iv., Queen Victoria was proclaimed Queen, at 
Kensington Palace, as set forth in the proclamation, by the Lords spiritual 
and temporal of this realm, being here assisted with these of His late 
Majesty’s Privy Council, with numbers of others principal gentlemen of 
quality, with the Lord Mayor, Aldermen, and citizens of London.” This 
body is said by Sir William Anson, citing Hansard, xxxix. 13, to represent 
a more ancient assemblage than the Privy Council, the Witan or Commune 
Concilium meeting to choose and proclaim the new king. The Queen then 
entered the room, addressed the Council, and took and subscribed the oath 
for the security of the Church of Scotland prescribed by the Act of Union 
with Scotland. The members of the late king’s Privy Council were sworn 
in as members of Her Majesty’s Privy Council, and a proclamation was 
issued continuing all officers under the Crown in their offices. Some 
months later, the Queen #made the Declaration against Transubstantiation, 
according to the requirements of the Bill of Eights, 1 Will. & Mary, sees. 2, 
c. 2, which provides that a new sovereign “ shall, on the first day of the 
meeting of the first Parliament next after his or her coming to the Crown, 
sitting in his or her throne in the House of Peers in presence of the Lords 
and Commons therdln assembled, or at the coronation, whichever shall first 
happen, make, subscribe, and audibly repeat the Declaration against 
’foausubstantiation,” as settled in 30 Chas. li. c. 2.” 


Accessory (AccessaHus ). — ^A term derived from scholastic Ic ^c, and 
used in law to discriminate^oertain classes of accomplices from princips 1 felons. 
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fbere are no accessories in treason (Fost. 341-346), or misdemeanour (R 
t. Burton^ 1876, 13 Cox C. C. 71 ; 1 Russ on Crimes^ 6th ed., 174) ; but a 
person who "abets, counsels, procures, or commands” a misdemeanour at 
common law, or under any Act passed before or since 1861, is triable and 
punishable as a principal offender (24 & 25 Viet. c. 94 s. 8; and see 
Arch. Cr. PL, 21st ed., 15). 

1. An accessory Je/ore the fact is a person who "abets, counsels, incites, 
moves, procures, hires, or commands,” i.e. deliberately imiigate^, either 
personally or through a third person, others to commit a felony which is 
actually committed in his absence, but as the direct natural or probable 
result of his instigation (Fost., 2nd ed., 121-131, 369-372). He is distinct 
from a person who solicits, t.c. ineffectually endeavours to induce, another to 
commit felony {B, v. Gregory ,1866, L. R. 1 C. C. R. 77), and from one guilty of 
misprision of felony, i.«. who merely omits to give warning of a felony which 
he knows is about to be committed (Hawk., P. C., bk. ii. c. 29, s. 23 ; 1 Russ, 
on Grirms^ 6th ed., 170 ; Arch. Cr. PL, 2l8t ed., 14). The instigator, to be 
an accessory, must be so far away from the locu% delicti commissi as not to 
be in a position to facilitate its commission (i?. v. M'Daniel, 1755, 10 St. Tri. 
147 ; Fost., 2nd ed., 121 etc.). 

There being no agency in crime (see Agent, Crime by,) :t person 
accepting employment to commit felony is a principal, and the em- 
ployer, if absent when the crime is committed, is ac/cessory before the 
fact. But Vhere an innocent agent is employed to commit a felony, e,g, 
uttering a forged cheque, or delivering poison intended to muse death, 
the instigator, the employer, though absent when the felony takes eflect, is 
a principal and not an accessory {B, v. Bull, 1845, 1 Cox C. 0., 281 ; 1 Russ, 
on Crimes, 6th ed., 165, 167 ; B, v. Manley, 1844, 1 Cox C. C., 104; Arch. 
Cr. PL, 2l8t ed.). 

The distinction between principals and accessories before the fact was 
material only so far as the punishment of the two was different, and because, 
at common law, conviction and attainder of one of the principals was 
necessary before an accessory could be tried, except by his own consent 
(Fost., 2nd ed., 360-368). Attainder was abolished by The Forfeitures 
Act, 1870, 33 & 34 Viet. c. 33, s. 1 ; but now accessories before the fact 
to any felony at common law, or under any statute (sulyect to any 
specific statutory exception), may be tried, convicted, and punished in all 
respects as if they were principal felons, witliout waiting for the trial of the 
principal felon (24 & 25 Viet. c. 94, ss. 1, 5 ; B, v. James, 1890, 24 Q. B. D. 
439). Similar provisions are contained in the other Consolidation Acts of 
1861 (24 & 25 Viet. c. 96, s. 98 {larceny)] c. 97, s. 56 {malicious damage)] 
c. 98, s. 49 {forgery)] c. 99, s. 35 {coinage offences)] c. 100, s. 67 {offences 
against the yerson) ; in the Piracy Act, 1837 (7 Will. iv. and 1 Viet. c. 88, s. 4), 
and the Explosives Act, 1883, 46 & 47 Viet. c. 3,tf. 7). 

2. An accessory after the fact is a person who, with knowledge or notice, 
after the commission of a felony, harbours, receives, relieves, comforts, 
^sists, or maintains any person whom he knows to have been concerned 
hi its commission (other than his or her wife or husband), who takes 
any active steps to shelter the felon from justice ol* to enable him to 
escape from justice, by concealing him or rescuing or releasing him 
from custody or otherwise— or it would seem by enabling him to 

rid of his booty or the evidence of his felony (Fost., 2nd ecL, 373 , 3 
Inst., 138; Hawk., P. C., bk. ii. c. 29; 1 Russ, on Crimes, bth 
176 ; Arch. Cr. PL, 21st ed., 17, 1120). There are no accessones 
the fact in misdemeanour (1 Hale, P. C., 613) ; but some of the ac s w ic i 
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in the case of felony would constitute an accessory after the fact would in 
misdemeanour be indictable as a conspiracy to defeat or prevent the course 
of j^tice, or as rescue or interference with officers of justice (Hawk., P. C., 
bk. m c. 29, s. 4 ; 1 Buss, on Crimes^ 6th ed., 164 ; 3 Co. Inst. 139). And a 
receiver of stolen goods was not treated as accessory after the fact till 3 & 
4 Will. & Mary, c. 9 (see Post., 2nd ed., 377). Accessories after the fact are 
guilty of felony, and (in the absence of other express statutory provision, as in 
the case of murder, 24 & 25 Viet. c. 100, s. 67) are punishable by imprison- 
ment, with or without hard labour, for not more than two years (24 & 25 
Viet. c. 94, 8. 4). 

Accessories before or after the fact can be tried either with the prin- 
cipal felon, or after him as accessories, or separately as for a substantive 
felony (24 & 25 Vict. c. 94, ss. 3, 5). And any number of accessories before 
or after the fact at different times can be tried together (24 & 25 Vict. c. 
94, 8. 6). As to forms of indictment, see Arch. Cr. PI., 21st ed., 1115-1118. 
The proper place for the trial of accessories is — (1) In the case of felony 
wholly committed in England, any (Jourt w'hich can try the principal 
offender, or can try felonies in the place where the act constituting the 
accessory was done ; (2) In the case of a felony committed partly on sea 
and partly on land, within or without the Queen s dominions, the Court 
which can try the principal offender or can try felonies committed in the 
county or place in which the accessory is apprehended or is in custody (24 
& 25 Vict. c. 94, 8. 7). 

[On this subject, see further Stephen, Di(j. Crlm. Law, 5th ed., art. 40 et 
seq. ; Stephen, Hist. brim. Law, ii. 229 ; Pollock and Maitland, Hid. Eng. Law, 
iL 508; Hawk., P. C., bk. ii. c. 29; Hale, P. C., 612-626; Foster, 2nd ed., 
341-375; Arch. Cr. PL, 21st ed., 10-14, 1114-1122; 1 Buss, on Crimes, 
6th ed., 169-181 ; Mayne, Criminal Law of India, 1896, 429-457.] 


ACCidenta — The word “accident” is constantly used in ordinary 
English, and therefore in law, in two senses, one much wider than the 
other. Strictly, an occurrence can only be said to be accidental when it 
is due neither to design nor to negligence. For, if an act be intentional, 
it is clearly no accident ; if it be the result of culpable negligence, then by 
due care it could have been avoided, and the negligent person cannot be 
allowed to excuse himself by declaring it an accident. In this narrower 
sense of the word, an accident must be “ nobody’s fault ” (12 App. Cas. 526). 
Any injury caused by lightning, tempest, or any extraordinary rainfall— 
any vis major or “act of God” — is accidental and therefore not actionable 
{Nichols V. Marsland, 1876, 2 Ex. 1). 1 ; Nugent v. iimith, 1876, 1 C. P. D. 
423 ; see Act of God). The sudden and unexplained bolting^ of a horse 
would also be an accident in this sense. The loss of a deed, the dis- 
appearance of a nvill, may be accidental. Where rats on board a ship 
gnawed through a lead pipe, and the sea water consequently escaped and 
damaged the cargo, the judges were much divided; but the House of 
Lords eventually decided that this was a “danger or accident of the 
seas,” the jury hating expressly found that there was no negligence 
on the part of the shipowners {Hamilton, Fraser, & Co. v. Pandorf dc Co., 
1887, 12 App. Gas. 518). So, in Courts of equity, the word “accident”* 
has always been defined as “such an unforeseen event, misfortune, loss, act, 
or omission, as is not the result of any negligence or misconduct in the 
party” applying for relief (Story, 78). In criminal law, too, “an effect is 
said to be accidental when the act by which it is caused is not done with 
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^ intention of causing it, and when its occurrence as a consequence of 
giioh act is not so probable that a person of ordinary prudence ought, under 
the circumstances in which it is done, to take reasonable precautions 
against it” (Stephen, Dig, of Crim, Law, art. 210). 

In all crimes in which any form of deliberate or criminal intention 
or 7Ti€7i$ Tta is of the essence of the offence, it is a defence or excuse 
to prove that the act relied on as constituting the erinie was done by 
accident {per infortunium), not due to any default of the accused ; unless 
the act which caused the accident was in itself unlawful, or was done 
unlawfully or without proper care or caution, having regard to its nature. 
In the case of homicide, ])eisons causing the death of another by mis- 
adventure are expressly exempted from punishment (24 & 25 Viet. c. 100, 
8. 7). But this does not extend to cases where death is due to careless use 
of firearms or reckless driving (j?. v. Salmon, 1880, 6 Q. B. 1). 79; R v. 
Fenton, 1830, Lew. C. C. 179 ; Stephen, Dig, Crim, Law, 5th ed., art. 237 : 
Mayne, Criminal Law of India, 1896, pp. 361-364). 

But the word is constantly used in a wider sense. We call a collision 
on a railway an accident, whether it is caused by any one's negligence or 
not. And the word is used in this more extended meaning in the i ale of 
Lord CampbeU's Act (8 & 9 Viet. c. 93) {q.v.), and throughout the .Notice of 
Accidents Act, 1894 (57 & 58 Viet. c. 28) (see Accidents, Notice of) ; 
while, in policies of assurance against accidents, the word usually covers 
the results df the assured s own negligence as well as that of other peoi)le. 


Accident Insurance. — There has been a considerable develop- 
ment of this branch of insurance during the last twenty or thirty years, 
owing no doubt to the multiplicity of machinery and the great increase of 
traffic in our streets. Under the form of policy which is most commonly 
used, the assured or his representative is entitled to certain fixed payments in 
case he sustains any bodily injury, “ caused by violent, accidental, external, 
and visible means,” and resulting in death or disablement within three 
months of the accident. “Disablement” means that the assured is pre- 
vented, wholly or partially, from attending to liis ordinary business; it 
may be either permanent or temporary, total or partial ; and these terms 
are, as a rule, carefully defined in the policy. The amount payable in case 
of death and the weekly compensation for disablement are fixed by the 
policy, without any regard to the income or earnings of the assured ; in 
other words, the contract is not one of indemnity. Ihit the weekly pay- 
ments continue only so long as the assured is disal)led, and the policy 
usually provides that in no case shall such compensation be payable for 
more than twenty-six weeks for any one accident. The period covered 
by the insurance is generally one year, though it may be limited to any period, 
or confined to a particular journey. At the end of the yecA’ the directors are 
in no way bound to renew the policy ; they may continue it or not, at their 
pleasure {Simpson v. Accidental Death Insurance Co., 1857, 2 C. 1^. N. S. 257). 

What Accidents are within the Policy. — The risk ^insured against is 
generally defined with exactness in the conditions of the policy. 

1. There must as a rule be some external violence operating directly 
upon the person of the assured. If the assured's own voluntary act 
duces as its ordinary result some injury to himself, this is not covered oj 
the policy {Clidero v. Scottish Accident Insurance Go., 1892, 10 Retties 
Scotch Session Cases (4th series), 355 ; but see Hamlyn v. Crown Acciderm 
Insurance Co. [1893], 1 Q. B. 750. Thus suicide -is not an accident. But 
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suicide is not to be presumed {Trew v. Railway Pammgers Assurance 
1861, 6 a & N. 839 ; 30 L. J. Ex. 317). 

2. There is generally a proviso which excludes death or disablement 

resulting from any natural disease or internal weakness, or any medical 
operation rendered necessary by any such disease or weakness. Under this 
proviso it has been held that the insurer was not liable for death caused by 
sunstroke (Sinclair v. Maritime Passengers Ass^irance Co., 1861, 3 El. & El. 
478; 30 L J. Q.B. 77). t 

3. The policy does undoubtedly protect the assured from the con- 
sequences both of his own and of other people’s negligence. Thus compen- 
sation has been recovered in cases where the accident was caused by the 
assured jiunping in or out of railway carriages or omnibuses while in 
motion. It is usual now, however, for the insurance company to guard itself 
by a proviso that the policy shall not cover any injury caused by the assured’s 
acting in contravention of the by-laws of any public company. It is usual 
also to exclude any accident which happens to the assured while he is under 

. the influence of intoxicating liquor. The meaning of this proviso was 
discussed in Mair v. Railway Passe, ngers Assurance Co., 1877, 37 L. T. 356. 
But, in all cases not covered by such exceptions, the assured can recover, 
though his own misconduct or negligence conduced to the accident. Some 
companies also insert in their policies a clause excluding liability for 
injuries sustained by the assured wliile wilfully (or wantonly) exposing 
himself to unnecessary danger,” or “ to obvious risk of injury.” This clause 
has been much discussed in America. In England there is a nisi prius 
ruling in Shilling v. Accidental Death Instirance Co., 1858, 1 F. & F. 116, 
and a division of opinion in Mair v. Railway Passengers Assurance Co., 1877, 

37 L. T. 356 ; but only one decision. In the case of Cornish v. Accident 
Insurance Co., 1889, 23 Q. B. D. 453, it was laid down that the exception 
must not be taken too literally ; that some qualification must be put on the 
words used, otherwise the contract would be rendered practically illusory ; 
but that the clause had the effect of excluding all accidents which arose from 
the assured exposing himself to risk of injury, if such risk was obvious to 
him at the time; or would have been obvious to him if he had paid 
reasonable attention to what he was doing (ih. p. 456). 

4. The death or disablement must he the direct result of the accident. 

As a rule this is a simple issue of fact. But legal questions of some 
difficulty arise, when two or more causes contribute to produce death or 
injury to the assured. E.g., if a man suffering from a serious illness meets 
with an accident, and subsequently dies, it may be difficult to determine 
whether his death was caused by the illness or by the accident. A rough- 
and-ready method was at one time adopted (or suggested), namely, to decide 
the question by proximity in point of time. If the illness ;^receded the 
accident, it was presumed that the illness could not be the cause of death, 
for the patient li'fed till the accident happened. If, however, the accident 
was first in date, and the patient survived it, then the death must be the 
result of the subsequent disease. But the cause of death cannot be ascer- 
tained merely by comparing dates in this way. The rule (if it ever 
deserved that title; that the proximate cause in point of time was alone 
to he regarded, is no longer recomis^. The question in every case is, 
What really caused the death ? Which was the causa causans f Thus, if 
an accident brings on, as its natural or very usual result, some form of 
disease such as hernia or erysipelas, and that hernia or erysipelas causes 
death, then here clearly the accident directly causes the death, though 
it preceded the disease in point of time; the whole train of circumstances 
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coniititutes a single cause {Idtt y. The BaUway Passerigers Assurance Co. 
1889> 22 Q. B. D. 504). And this is so, although the policy expressly 

that the insurance shall not extend to hernia or erysipelas, or other 
form of disease. Unless the terms of the policy make it clear that the 
intuition of the parties was otherwise, such an exception will not protect 
the insurer when these diseases are the direct result of an accident, within 
the meaning of the policy. The accident is then regarded as the cause of 
- death or disablement, and the interposed disease is merely a link in the 
chain of circumstances, and not a separate and independent cause (Mton v. 
Accidental DecUh Insurance Co., 1864, 17 C. B. N. S. 122 ; Smith v. 
Accident Insurance Co., 1870, L. R 5 Ex. 302). Again, if a man is afflicted 
with a dangerous disease, and an accident occurs to him during his illness, 
and after the accident he dies of the disease, then, ex hypothcsi, the accident 
is not the cause of death (Cawley v. National Employer^ Association, 

1886. 1 C. & E. 597). Thus, where the assured both before aud after the 
accident suffered from Bright’s disease, and died from that disease, but 
the progress of the disease was accelerated by an accidental fall from his 
dogcart, the Court held that it had not been proved that the assured died 
from the accident, and gave judgment for the defendants (MKechnics T^ s. v. 
Scottish Accident Assurance Co., 1889, 17 Eettie’s Scotch Session Casoti (4th 
series), 6). It is now very usual to insert in the policy an express provision 
excepting the insurer from liability in the case of death or injury resulting 
from internal disease, although accelerated by accident. But it would seem 
that no such clause is necessary (ih.). So, too, where the assured, whilst 
crossing and fording a stream, was seized with an epileptic tit and fell into 
the stream, and was there drowned whilst suffering from the fit, the Court 
of Appeal held that the death was occasioned by “ accidental, external, and 
visible means,” and that the company was liable, although the policy con- 
tained a proviso that the insurance should not extend “ to an injury caused 
by or arising from natural disease or weakness, or exhaustion consequent 
upon disease ” ; for the assured sustained no personal injury which could 
occasion death except the drowning, which was accidental (Winspear v. 
Accident Insurance Go., 1880, 6 Q. B. D. 42 ; and see Reynolds v. Accidental 
Insurance Go., 1870, 22 L. T. 820; Lawrence v. Accidental Insurance Co., 
1881, 7 Q. B. D. 216). 

Defences to an Action on the Policy. — As in all other cases of insurance, 
the assured must make a full disclosure of all material facts. If there be 
any false statement or misrepresentation, or any suppression of the truth, 
whether fraudulent or not, in any proposal or application for the policy, or 
in any claim made under it, the contract is void (see London Assurance v. 
Mansel, 1879, 11 Ch. D. 363; Thomson v. Weems and others, 1884, 9 Ap]). 
Cas. 671). "[^e same result will follow in the case of death, if the insurance 

was really effected by someone who had no insufable interest (see Life 
Insurance — Insurable Interest) in the life of the assured ; *an(l this whether 
the policy was made out in the name of the assured or not (Shilling v. 
Accidental Death Insurance Co., 1857, 2 H. & N. 42 ; 26 L. J. Lx. 266). 
Then, it is generally made a condition precedent to any liability on the part 
of the insurance company, that notice of any accident should be proiiiptly 
given to them at their head office ; and if so, the absence of such notice is 
a defence to any action on the policy, even though it was impossible to j^e 
the required notice (Cassel v. Lancashire and Yorkshire Accident Insurance Co., 

1885. 1 T. L. R. 495 ; Cawley v. National Employers* Association, 1885,1 C. & 
E. 597 ; Gamble v. Accident Assurance Co., 1869, Ir. R. 4 C. L 204). But, to 
produce this result, the giving of such notice must be expressly made a con- 
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dition precedent to liability {Stoneham v. Ocean Accident Assurance Co,, 
1887, 19 Q. B. D. 237) See Conditions Precedent. The policy often 
provides in addition that the company may, if it thinks fit, send its own 
medical man to attend or visit the assured, or have a post-mortem examin- 
ation, or require other proof satisfactory to its directors of the cause of 
death, of the nature of the accident, of the extent of disablement, etc. And 
compliance with these provisions may also be made a condition precedent 
to liability. But it must be remembered that “proof satisfactory to the 
directors ” in such a provision means “ proof which ought to be satisfactory 
to the directors ” {Braunstein v. Accidental Death Insuranxie Co,, 1861, 31 
L. J. Q. B. 17) ; and that the assured or his representative is not bound to 
forward any such proof after the company has once definitely repudiated all 
liability (Shiells v. Scottish Assurance Corporation, 1889, 16 Eettie's Scotch 
Session Cases (4th series), 1014). Lastly, the policy usually contains a 
clause entitling the company, if it thinks fit, to have any dispute referred to 
arbitration ; and if the clause be drawn in such a way that no cause of 
action accrues till the amount payable has been determined by arbitration, 
then such a clause is a condition precedent, and will afford an answer to any 
action {Caledonian Assurance Co, v. Gilmour [1892], App. Cas. 85). In any 
arbitration under such a clause, the arbitrators or umpire have now full 
power to state, in the form of a special case, any question of law arising in 
the course of the reference (52 & 53 Viet. c. 49, ss. 7, 19 ; Isitt v. Railway 
Rassengers Assurance Co,, 1889, 22 Q. B. D. 504). See Arbitration. 

Employers* Liability, etc , — There is another form of accident insurance 
which has become common since the passing of the Employers* Liability Act, 
1880. Under this form of insurance the insurer undertakes to indemnify 
the assured against any liability which he may incur for damages or costs, 
in case anyone in his employ should be accidentally injured and should 
claim compensation from his employer. The premium payable is usually 
calculated in the form of a percentage on the total amount of wages paid by 
the employer, but on various scales, according to the risks of the particular 
trade which he carries on. So, too, policies are now issued to the owners of 
public vehicles, indemnifying them against all claims by persons who may 
be injured by any accident when riding in, or alighting from, such vehicle. 
The owner of any private carriage may also be indemnified against the care- 
lessness of his coachman, but not against negligence of his own. 

All these are contracts of indemnity, and are regulated by the same rules 
as fire and marine insurance (see FiRBland Marine Insurance) ; the prin- 
ciple of contribution is applicable ; and the liability of the insurer depends 
on the antecedent liability of the assured. Unless the person injured has 
a valid claim for compensation against the assured, either at common law 
or imder the statute, the assured has no insurable interest ^nd no claim 
imder the policy. And^the word “accident** in such a policy means “any 
iiyury in respect^of which compensation is properly claimed from the plain- 
tiffs ’* {South Staffordshire Tramway Co. v. Skhaess and Accident Assurance 
Co, [1891], 1 Q. B. 402). In that case the Court of Appeal decided that if 
a tramcar was overturned, and forty persons were injured, there were forty 
accidents, not one. It is usual to insert in policies of insurance against 
employers* liability, clauses protecting the company against any change in 
the trade of the employer or his mode of conducting it, and also a proviso 
obliging him to defend any action brought against him by his worlman, if 
the company requires him so to do, and forbidding his compromising the 
action or paying any compensation to the workman without the consent of 
the directors. See Empsoykbs’ Lubiuty. 
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" AccidentSf Notice of .—By the Notice of Accidents Act, 1894 
ISH & 58 Viet. c. 28), the proprietors of any railway, tramway, gasworks, canal, 
harbour, bridge, pier, or other public undertaking, are bound to give notice 
to the Board of Trade of any accident which causes either the death of any 
workman in their employ, or prevents his working as usual on any one of the 
next three working days ; and the Board may thereupon direct an investi- 
cation to be held into the causes and the circumstances of such accident. 


See Board of Trade. 


ACCOmmOClatlon Bill. — An accommodation party to a bill of 
exchange is a person who has signed the bill as drawer, acceptor, or indomer, 
without receiving value therefor, and/or the purpose of levding his name to 
mne other person (Bills of Exchange Act, 1882, s. 28 (1)). (The sections 
cited l)elow are from this Act.) The circumstance that a party has in fact 
received no value for the bill does not of itself make him an accommodation 
party (see Byles on Bills, 14th ed., p. 450). A bill to which there are 
one or more accommodation parties is an accommodation bill. The name is 
sometimes restricted to the commonest example of such bills, in wbirra the 
acceptor signs for the accommodation of the drawer. It is presinutd, in the 
absence of evidence to the contrary, that the acceptor is the person ultimately 
liable to pay the bill, and after him the drawer and the indorsers in the 
order of thmr indorsements ; but evidence is admissible to show that any 
pirty, as between himself and a later .party, or that the acceptor, as 
l>etween himself and the drawer, is not so liable, and that as between such 
parties the bill is an accommodation bill. It makes no difference that a 
commission, or other consideration, has been paid to tlie accommodation 
{)arty for the use of his name {Oriental Corporation v. Overend, Gxirney, & 
Co.y 1871, L. R 7 Ch. 142; 7 H. L. 384), if he has not received value for 
undertaking to pay the hill. An accommodation party ceases to be such if 
after becoming a party he receives value for the bill, so that, as between 
himself and the party accommodated, the latter is not ultimately liable 
to pay it {Burdon v. Benton, 1847, 9 Q. B. 843, — there a cross acceptance 
was subsequently given). 

An accommodation party is liable on the bill to a holder for value, 
whether the latter knew him to be such or not (s. 28 (2)). But since he is, 
in fact, only a surety for the ])arty accommodated, the holder of the bill, 
after having notice that this is 'the case, is bound by the ordinary rules, as 
to giving time to the principal debtor, and as to surrendering securities, 
etc., which spring from the relationship of creditor, debtor, and surety 
{Oriental Corporation v. Overend, Gurney, & Co., supra; Rouse v. Bradford. 
Banking (7o.^[1894], App. Cas. 586). See rRiNCiPAL AND Surety. 

He can avail himself of any defence which i» available for the party 
accommodated, for instance, set-off for a debt due to th6 latter from the 
plaintiff {Bechervaise v. Lewis, 1872, L. R. 7 C. P. 372). Payment by the 
party accommodated in due course discharges the bill (s. 59 (3)), so that, 
if it is afterwards reissued, the party accommodated cannot be sued by the 
holder {Cook v. Lister, 1863,32 L. J. C. P. 121 ; Jewell v. farr, 1853, 13 C. B. 
909. See Chalmers* Bills of Excharige, 5th ed., p. 205). 

If an overdue bill of exchange is negotiated, it is negotiated subject to 
any defect of title (or equity attaching to the bill) affecting it at its maturity 
(s. 36 (2)) : “ After a long controversy, it now seems settled that mere absence 
of consideration is not an equity which attaches to a bill {Sturtevant v. Ford^ 
1842, Man. & G. 101), but if there be an agreement, express or implied, 

VOL. I. ,5 
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not to negotiate an accommodation bill after maturity, the agreement con- 
stitutes an equity attaching to it ” {Parr v. Jewell, 1855, 16 C. B. 684, quoted 
from Chalmers, 6th ed., p. 117 ; and see Byles, 14th ed., p. 191). 

Presentation for payment or acceptance and notice of dishonour are 
usually dispensed with, where it is sought to change an accommodation 
party to a bill, namely, presentation, where he has no reason to believe or 
expect that the bill would be paid if presented, and notice without this 
condition — as regards the drawer, where the drawer or acceptor is not 
bound as between himself and the drawer to accept or pay the bill ; as 
regards an indorser, where the bill was accepted or made for the accommo- 
dation of that indorser (ss. 46 (c) {d) ; 50 {c) {d). 

The party accommodated is bound to indemnify the accommodation party 
against his liability upon the bill, and this extends to the costs of actions 
brought against the latter upon the bill and reasonably defended {Stratton 
V. Matthews, 1848, 3 Ex. Eep. 48 ; Hammond v. Bussey, 1887, 20 Q. B. D. 79). 
It has been decided that where an indorser, who was an accommodation 
party, paid the bill without having received due notice of dishonour, he 
could not recover from the party accommodated {Sleigh v. Sleigh, 1850, 5 
Ex. Rep. 514), but this case has been questioned (see the judgment of 
Thesiger, L. J., in ex parte Bishop, 1880, 15 Ch. D. 400). In any case it is 
only where the accommodation party has full knowledge that he cannot be 
compelled to pay the bill, that he is barred from recovering on the implied 
contract to indemnify {Sleigh, supra). 


Accommodation (of Passengers and Seamen). ~ 

See Shipping. 


Accommodation Party.— See Accommodation Bill. 


Accommodation Works. — These works are of various kinds, 
but “accommodation works” in their general legal acceptation refer to works 
required to be executed by the company or party authorised to construct 
a railway. 

The exact nature of these works is fully set out in the 68th section 
of the Lands Clauses Consolidation Act, 1845, 8 & 9 Viet. c. 20, which is as 
follows : — 

“ And with -respect to works for the accommodation of lands adjoining 
the railway, — it is enacted as follows ; The company shall make, and at all 
times thereafter maintain, the following works for the accommodation of the 
owners and occupiers of fends adjoining the railway : (that is to say,) 

“ Such and so fliany convenient gates, bridges, arches, culverts, and passages 
over, under, or by the sides of or leading to or from the railway as shall be 
necessary for the purpose of making good any interruptions caused by the 
railway to the use of the lands through which the railway shall be made ; 
and such works shall be made forthwith after the part of the railway passing 
over such lands shall have been laid out or formed, or during the formation 
thereof: 

“Also sufficient posts, rails, hedges, ditches, mounds, or other fences for 
separating the land taken for the use of the railway ifrom the adjoining 
lands not taken, and protecting such land from trespass, or the cattle of the 
owners or occupiers ther^ from straying thereout, by reason of the rail- 
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l^y, together with all necessary gates made to open towards such adjoining 
Iliads, and not towards the railway, and all necessary stiles ; and such posts, 
and other fences shall be made forthwith after the taking of any such 
lands, if the owners thereof shall so require, and the said other works as soon 
as conveniently may be : 

“Also all necessary arches, tiuinelB, culverts, drains, or other passages, 
either over or under or by the sides of the railway, of such dimensions as 
wiU be sufficient at all times to convey the water as clearly from the lands 
lyhig near or affected by the railway as before the making of the railway, 
oV as nearly so as may be ; and such works shall be made from time to time 
as the railway works proceed : 

“ Also proper watering places for cattle \vhere by reason of tlie railway the 
cattle of any person occuping any lands lying near thereto shall be deprived 
of access to their former watering places ; and such watering places shall 
be so made as to be at all times as sufficiently supjdied with water as 
theretofore, and as if the railway had not been made, or as nearly so 
as may be; and the company shall make all necessary watercourses 
and drains for the purpose of conveying water to the said watering 
j)la(ie8 : 

“ Provided alw’ays, that the comiwiny sliall not be required to ujake such 
accommodation works in such a manner as w’ould prevent *or obstruct the 
working or using of the railway, nor to make any accommodation works with 
respect to \vhich the owners Jind occupiers of the lands shall have agreed 
to receive and shall liave been paid compensation instead of tlie making 
them.” 

In the interpretation placed uiK)n this section,.** lands adjoining the rail- 
way ” do not include anytliing l)eneath the surface (IL v. Fisher , 1862, 32 
L. .1. M. C, 12 ; 3 B. & S. 191), and the comjmny's only liability as n^rds 
“ fences ” is towards the owners or occupiers of an adjoining close [Rkhettn 
V. East & West India Dock & Ily. Co,, 1852, 12 C. B. 160 ; 21 L J. 0 .P. 201). 
The company are under no liability to maintain fences sufficient to keej) 
cattle off the line under all circumstances, but are bound to use reasonable 
(lare towards their passengers {Bvjicm v. N.-E. Ily. Co., 1 868, L. II. 3 Q. B. 549), 
In the proviso the lial)ility of the railway comiMiny to make such accom- 
modation works is not released towards tlui person, whether owner or 
omipier, who has not agreed to receive compensation, or to wliom the 
company has not paid coiupensfition instead of making tlie accomniodation 
w'orks. For instance, payment’ of coini>ensation to tlie landlord does not 
release them from their statutory lialiility to the tenant to make and 
maintain fences {Corry v. G. W.'' Ily. Co., Q. B. 1). 322; 50 L J. 

Q. B. 386 ; 44 L T. 701 ; 29 W. 11. 623). 

In addition to the foregoing ]>rovision, sec*. 69 provides for differences 
as to accommodation works being settled by Justkes; and in the event of 
failure by the company to commence such works, sec. 70 gives the jmrty 
iiggrieved (see Agghikved) power to execute sucii works himself, the 
reasonable expenses thereof to be rejiaid by the company. 

Any owner or occupier of lands affected by the railway may make such 
further works as he may think necessary for tlu? coinnKMUous use of his land 
if agreed to by the comj>any, or, in (iase of dif!ereiic.(j, as shall be autlairised by 
two justices (s. 71). Sec. 72 provides that all such accommodation works 
shall be constructed under tlie sujjerintendence of the conipany*s engineer, 
if they so desire. And sec. 73 limits the jieriod within which the cornimny 
may be required to make any further or additional acc 5 ommodatiou works 
to five years from the completion of the works and the opening of the rail- 
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way for public use {Colley v. Z, K- W. By. Co. & G. W. By. Co., 1880, 
L. k 5 Ex. D. 277 ; 49 L. J. Ex. 575 ; 42 L. T. 807 ; 29 W. E. 16). 

In addition to the foregoing provisions, the owners and occupiers of 
lands, and any other persons whose right of way shall be affected (includ- 
ing their respective servants), may cross the railway for the purpose of 
occuying their lands or the exercise of their rights, until the company have 
made the accommodation works (s. 74). 

Further, there is a penalty imposed by sec. 75 on persons omitting 
to fasten gates ; and lastly, there is a power given to owners and occupiers 
and other persons to make (subject to certain restrictions and conditions) 
private branch railways. See Branch Eaiiavays. 

Accomplice* — A term applied io eyevy pariweps crimmis, i.e. to 
every person who is in any other way associated with another person in 
committing or attempting to commit any criminal offence, whether treason, 
felony, or misdemeanour (Fost., 2nd ed., 341 ; 3 Stephen, Hist. Crwi. Lau\ 
229 ; B. V. Farler, 1837, 8 Car. & P. 106 ; Hawk., P. C., bk. ii. c. 37, s. 7 ; 
Mayne, Criminal Law of India, 1896, 429-457 ; and see Abettor ; Acces- 
sory). The term is in practice used chiefly with reference to evidence in 
criminal cases. An accomplice lias always been held to be an admissible 
witness, at any stage of the prosecution, either for or against his associates in 
the joint offence, in spite of his interest in securing a conviction in order to 
obtain pardon or mitigation of punishment (Hawk., P. C., bk. ii. c. 46, ss. 
‘ 97-100; B. V. Dodd, 1777, 1 Leach, C. C., 2nd ed.; 141). It was, however, 
held that the accomplice, if actually convicted or attainted, could not give 
evidence (Hawk. s. 101); but this disability was taken away as to convicted 
persons by 6 & 7 Viet. c. 85, s. 1, except ])erhap8 in a case of a person 
under sentence of death {B. v. Wehh, 1867, 11 (k>x C. C., 113) : and as attainder 
was abolished by the Forfeitures Act, 1870 (33 & *»4 Viet. c. 23, s. 1), this 
exception seems to be now without justificiition. Where an accomplice is 
to be called for the Crown, on a promise of pardon or of immunity from 
prosecution, or of mitigation of punishment, it is the practice either (1) not to 
include him in the indictment against his associates, or (2) to take his plea 
of guilty, or otherwise withdraw his case from tlie jury before calling him 
{Wimor v. B., 1866, L. R 1 Q. B. 289, 390): (3) to offer no evidence 
against him on the indictment, and take an acquittal before calling him {B. v. 
Owen, 1839, 9 Car.& P. 83) ; or (4) to enter a nolle prosequi {B.y. O'Connell, 1843, 
4 St. Tri. N. S. 936). An accomplice cannot be called for the defence of an 
associate in crime if included in the same indictment, unless (1) an order 
for separate trials is made {B. v. Bradlauyh, 1883, 15 Cox C. C. 217 ; B. v. 
Payne, 1872, L. R 1 C. C. K. 349); or (2) the accomplit^e has first pleaded 
guilty or been accpiitted# for want of evidence. Where a defendant is by 
statute a compeUent witness, these rules do not apply. The wife of an 
accomplice is subject to the same rules as her huslmnd {B. v. Thompson, 1872, 
L. R 1 C. C. K. 377). An accomplice who satisfies the conditions on whicli 
he is allowed to turn Queen’s evidence, usually receives a pardon ; but until 
it is given has no ffegal right to exemption from punishment (JS. v. Garside, 
1834, 2 Ad. & E. 266 ; 3 Kuss on Crimes, 6th ed., 642). It is well established 
practice, but not a rule of strict law, to direct the jury to acquit in cases 
where the case for the Crown rests on the evidence of an accomplice, unless he 
is corroborated by independent evidence as to some material fact implicating 
the accused in the commission of the offence charged {B. v. Mullins, 1M8, 7 St. 
Tri. N. S. 1110; B. y. SkMs, 1855, 25 L J. M. C. 16 ; B. v. Soyes, 1861, 
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^0 L J. Q. B. 301 ; JB. v. Gallagher, 1883, 16 Cox O C. 291 ; In re Metmisr 
ri894], 2 Q. B. 415, and see other decisions collected and discussed in 3 Rnss. 
on Criinu, 6th ed., 642-653 ; Arch. Cr. PL, 2l8t ed., 319). 


Accord and Satisfaction is a defence, whether the cause of 
action arise out of contract or tort (see Boosey v. Wood, 1865, 3 H. L C. 484, 
where it was pleaded to an action for libel). As the name indicates, it is 
constituted by the agreement of the claimant to iu?cept,and of the debtor to 
jmy, or do, something in satisfaction of the c^use of action — this is the accord ; 
and of the actual payment or execution of the thing agreed upon — this is the 
aatvifaction. The reports contain a large number of decisions relative to this 
defence, many of which are obsolete, now that equity and law are adminis- 
tered together. The following points affecting the subsUince of tlie law are 
still of importance : — 

1. There must be satisfaction as well as accord. In other words, what 
is promised in substitution for the cause of action to be satisfied must he 
actually rendered (Cumber v. Wane, 1718, 1 Stra. 426). It was fonnerly held 
as a deduction from this rule that a fresh promise could not open^tc as a 
discharge, but “ the rational distinction seems to be, that if the /^romiee be 
received in satisfaction, it is a good satisfaction, but if tlie performance, not 
the pt'ornisCp is intended to operate in satisfaction, there will l)e no satis- 
faction without performance'" (1 Smith's L. C., 10th ed., p. 336), and this is 
the modern rule (Hall v. Flockton, 1849, 14 Q. B. 380 ; Bvans v. Poms, 1847, 
I Ex. Rep. 601 ; Edwards v. Handier, 1875, 1 0. P. I). 111). 

2. “ Payment of a lesser sum on the day (it would, of course, be the same 

after the day), in satisfaction of a greater, cannot be any satisfaction for the 
whole": I.<ord Selborne in Foakes v. Be^r, 1884, 9 App. Cas. 605, at p. 

612, where tliis rule, known as the “rule in Cumber v. Wane,** which liad 
)>reviously been much criticised, was upheld and applied. If the cause of 
action is for an unascertained sum or for a disputed debt, the rule does not 
apply, and an agreement to acce])t a sum certain, smaller than the amount 
claimed in satisfaction, would be binding (Willdmon v. Byers, 1834, 
1 Ad. & E. 106 ; and Miles v. New Zealand Co., 1885, 32 Ch. D. 266). See 
(Compromise. 

The reason assigned in modern times for the rule is, that a promise to 
waive the xinpaid part of the debt is nudum pactum, because it is made 
without consideration. It follows tliat the promise or performance of 
something different from, not being merely a part of, what would liave been 
due under the obligation discharged by the accord and satisfaction, is 
binding, for the Courts will not consider the aderpiacy of tlie consideration for 
a contract (Cnrlewis v. Clark, 1849, 3 Ex. Rep. 375). “The gift of a horse, 
hawk, or robe, etc., in satisfaction, is good ; for it fthall l>e intended that a 
horse, hawk, robe, etc., might be more beneficial to the plaintiff, in respect of 
some circumstance, or otherwise tlie plaintiff would not liavc accjepted it in 
satisfaction” (PinnelVs Case, 44 Eliz., 5 Co. Rep. 117 a). So the agreement 
of a number of creditors with the debtor that each will^take a (‘omixisition 
for his debt (Good v. Cheeseman, 1831, 2 Barn. & Adol. 328; ^Slater v. Jones, 
1873, L. R, 8 Ex. 186) will, if given or made, and agreed to be taken or 
accepted, as satisfaction, be effective to discharge their several debts ; and 
the contract of one partner to discharge the debt of his firm, if his sme 
liability has been accepted by the creditor, is a defence to aii^ action by 
the cr^itor against the other partners (Thompson v. Perdyal, 1834, 6 Barm 
& AdoL 925). The most important example ift practice, of accord and 
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satisfaction, is the payment of a smaller sum by a negotiable instrument. 
This will be effective {Sibree v. 7Wjpp, 1846, 15 Mee. & W. 23 ; Bidder 
V. BridgeB, 1887, 37 Ck D. 406) if the bill or note is actually given as 

satisfaction, and accepted as such. If (as in Day v. McLea^ 1889, 22 

Q. B. D. 610) a cheque is sent by the debtor *4n full of all demands,” 

but is kept and applied by the creditor “ on account,” the balance of the 

debt is recoverable. 

Where an actual agreement to take a smaller sum is not binding, under 
" the rule in Cumber v. Wane*' supra, it follows that a full receipt signed by 
the creditor, which is merely evidence of such an agreement, and, not being a 
deed, does not operate as an estoppel against the creditor, carries the matter 
no further {Foster v. Dumber, 1851, 6 Ex. liej). 839). So, an account stated 
(j.u) of ascertained, overdue, and undisputed amount, showing a smaller siun 
to be due than the true balance, is not an accord and satisfaction for the 
difference {Perry v. Attwood, 1856, 6 El. & Bl. 691), but it will be such if 
any of the items are not of the character described {Callander v. Hmvard, 
1850, 10 C. B. 290). 

3. A debt due upon a bill of exchange or promissory note can now be 
discharged by an absolute and unconditional renunciation of his rights by 
the holder, if the renunciation is in writing, or the bill or note is delivered 
to the acceptor or maker (Bill of Exchange Act, 1882, ss. 62 and 89). 

4. Accord and satisfaction of a debt by a third ])er 80 ii will release the 
debtor, if made on his behalf, and ratified by him either before it is made 
{Simpson v. Eggington, 1856, 10 Ex. Eep. 845) or 8iibse(piently before the 
transaction is rescinded by the third person {Waller v. James, 1871, L. E. 
6 Ex. 124). It has been suggested that the satisfaction may be effec’ted. 
without the ratification (see per Willes, J., in Cook v. JAstcr, 1863, 13 
C. B, N. S., at p. 594; and Pollock on Contnuts, 6th ed., p. 453), but tlie law 
appears to be otherwise (see 1 Smith’s L. C., 10th cd., p. 338). Possibly, in 
the absence of a repudiation of the act of the third party by the debtor, 
the ratification should be presumed {Cook v. Lifter, supra; Londcni and 
County Bank v. London and River Plate Bank, 1888, 21 Q. B. D. 535). “ In 
the absence of evidence to the contrary, we may presume that a person 
accepted an offer which was for his benefit” {per Hellish, L. J., in Ex 
parte Lambton, 1875, L. R 10 Ch., at p. 416). As to an agreement to dis- 
charge the debtor and substitute a third i)er8on, see Novation. 

5. An accord, though not under seal, or even in w^riting, and satisfaction 
is a defence to an action for breach of covenant (Judicature Act, 1873, 
8. 24; Steeds v. Steeds, 1889, 22 Q. B. D. 537). 

6. Accord with, and satisfaction of, one of several joint creditors afforded 
a defence against all, without proof that lie had authority to accept it on 
behalf of his co-creditors {Wallace v. Kelsall, 1840, 7 Mee. &. W. 264), at 
law; but in equity, the* rule of which now* prevails, if the creditors were 
interested as tehants-in-common (wdiich, in the absence of evidence, is 
presumed to be the case, see Tenancy in Common), it operates only to satisfy 
the share in the debt of the creditor witli whom the accord is made {Steeds 
V. Steeds, 1889, 22-Q. B. D. 537). Accord and satisfaction made by one of 
several debtors, whether they be jointly or severally liable, discharges the 
debt as against aU {Nicholson v. Revill, 1836, 4 Ad. & E. 675). 

7. satisfaction is made, the original cause of action is unaffected 
by the aewrd, and may therefore become barred by the Statutes of 
Limitation {Reeves v. Hearnc, 1836, 1 Mee. & W. 323). On the other 
^,nd, when the accord and satisfaction are complete, the original cause 
of action is determined,* So that, for example, the creditor can have no 
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for unforeseen danger arising out of it (NieMin v. William 1854 

'i0 Ex. Eep. 259). 

8. The accord need not be made or acknowledged in writing whether its 
Bubiect-matter fall within the Statute of Frauds or not (Lavery v. Tvrln 
1860, 6 H. & N. 239). 

9. The proper method of discharging a cause of action, where no fresh 
consideration is to be given, is by a release under seal. See Eelease. 

10. The defence of accord and satisfaction, and the rules stated above, 
are appropriate only to causes of action. “ It is competent for both parties 
to an executory contract (see Contract), by mutual agreement, without, 
any satisfaction, to discharge the obligation of a contract ” (per Parke, B., 
in FoMer v. Daivber, 1851, 6 Ex. Eep. 839; Goss v. Lord Nuyent, 1834, 
,5 Bam. & Adol. 65), the release of each party by the other from the 
obligation remaining to be performed by him allording the consideration 
for the agreement. 


Account, Action of. — An action lay at common law against a 
bailiff or receiver, or against a merchant at the suit of a merchant in respect 
of dealings together as merchants, for not rendering a reasonable aecount of 
profits. By the statute, 4 Anne, c. 16, s. 27, an action of account might be 
brought by one joint-tenant or tenant in common against tlie other, as 
bailiff, for deceiving more than his just share or proportion {Henderson v. 
Eason, 1851, 17 Q. B. 701). But in the face of the extensive jurisdiction 
of the Courts of equity in all matters of account, these common law actions 
become practically obsolete. And now, in either Division of the High Court 
{York V. Stowers, W. N. 1883, p. 174), a plaintiff may indorse his 
writ with a claim for an account (Order .3, r. 8), and apply for an order 
under Order 15, r. 1. Unless the defendant can show that there is some 
preliminary (luestion to be tried, the account will then be taken, either by a 
chief clerk or a district registrar {In re Bowen, 1882, 20 Ch. D, 538), or 
by a special or official referee under either section 13 or 14 of the Arbitration 
Act, 1889. It will be taken as a rule in the manner prescribed in rr. 3 to 
9 of Order 33 ; but see In re Taylor, 1890, 44 Ch. D. 128 ; and Scion, 
vol. ii. ch. 43, 5th ed., pp. 1149-83. And wliere no claim for an account is 
indorsed on the writ, still, at any stage of the proceedings, in any cause or 
matter, the Court or a judge may direct any necessary accounts to be taken, 
notwithstanding that there may be some further relief sought for, or some 
special issue still to be tried (Order 33, r. 2). See Accounts, Action for ; 
Accounts and Inquiries. 


Account, Audit of .—See Auditor. ^ 

Account Books.— See Bankruptcy. 

Account Current.— See Banker. 

Account Duty.— This duty was established by the Customs and 
Inland Eevenue Act, 1881, s. 38, which was amended by 
Inland Eevenue Act, 1889, s. 11 ; but by the Finance Act, 1894, a. i, eswre 
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duty was substituted instead, except (s. 21 (1) (2)) in the case of personal 
property settled by a disposition made by a person dying before the 1st 
August 1894, in respect of which property accotint duty has been paid or 
is payable, unless in either case the deceased was at the time of his death, 
or since the disposition took effect, competent to dispose of the pro- 
perty, or except in the case of a person who died before the 1st August 
1894, in which case account duty should continue to be payable. Account 
duty will therefore become obsolete. It was imposed to subject to stamp 
duty personal property passing on death by way of donatio mortis causd^lomt 
investment, or voluntary settlement, or under a policy of insurance kept up 
for a donee, or passing by a voluntary disposition, inter vivos, within a 
certain time from death. 

By the Act of 1881, s. 38 (1), stamp duties at the like rates as are by 
this Act charged on aflBdavits and inventories, shall be charged and paid 
on accounts delivered of the personal or moveable property, to be included 
therein according to the value thereof. The rates are enacted by sec. 27 : — 

Where the estate is above £100 Duty rate of £1 for every £50, and 

and not above £500 : for any fractional part of £50. 

Where the estate is above £600 Duty rate of £1, 5s. for every 

and not above £1000 : £50, and for any fractional part 

of £50. 

Where the estate is above Duty rate of £3 for every sum of 

£1000 : £100, and for any fractional 

part of £100. 

Sec. 26 provides that these stamp duties shall be under the management 
of the Commissioners of Inland Kevenue, who shall have all powers for 
their collection and recovery vested in them for the collection and recovery 
of any stamp duties. 

The property charged is described in sec. 38 of the 1881 Act, as 
amended by sec. 11 of the 1889 Act: — 

(а) “ Any property taken as a donatio mortis causd made by any person 

dying on or after the 1st June 1881, or taken under a voluntary disposition, 
made by any person so dying, purporting to operate as an immediate gift, 
inter vivos, whether by way of transfer, delivery, declaration of trust or 
otherwise, which shall not have been bond fide made {three months by Act 
of 1881, now by Act of 1889] twelve months before the death of the 
deceased''; [added by the Act of 1889] ‘‘and the said description of property 
shall include property taken under any gift, whenever made, of which 
property bond fide possession and enjoyment shall not have been assumed by 
the donee immediately upon the gift, and tlienceforward retained to the 
entire exclusion of the donor, or of any benefit to him by contract or other- 
wise." • 

(б) “ Any prcfjperty which a person dying on or after such day, having 
been absolutely entitled (see Absolutely Entitled) thereto, has voluntarily 
caused or may voluntarily cause to be transferred to or vested in himself 
and any other person jointly, whether by disposition or otherwise, so that 
the beneficial interest therein or in some part thereof passes or accrues by 
survivorship on his death to such other person " ; [by the Act of 1889] 
this description of property shall be construed as if the expression “ to be 
transferred to or vested in himself and any other person," included also 
any purchase or investment effected by the person who was absolutely 
entitled to the property either by himself alone, or in concert, or by 
arrangement with any other person. 
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(c) “ Any property passing under any past or future voluntary settle- 
^nt made by any person dying on or after such day, by deed or any other 
Instrument not taking effect as a will, whereby an interest in such 
property for life or any other period determinable by reference to death is 
r^rvei either expressly or by implication, to the settlor, or whereby the 
settlor may have reserved to himself the right, by the exercise of any power, 
to restore to himself, or to reclaim the absolute interest in such projierty ; 
[and by the Act of 1889] this description of property shall be construed as 
if the expression ‘voluntary settlement* included any trust, whether 
expressed in writing or otherwise, in favour of a volunteer ; and if contained 
in a deed or other instrument effecting the settlement, whether such deed 
or other instrument was made for valuable consideration or not as between 
the settlor and any other person, and as if the expression ‘ such projicrty,* 
wherever the same occurs, included the proceeds of sale thereof.” 

Sec. 11 of the Act of 1889 further provides that the charge under sec. 
38 shall extend to money received under a policy of assurance effected by 
any person dying on or after the 1st June 1889, on his life, where the 
policy is wholly kept up by him for the benefit of a donee, whether nominee 
or assignee, or a part of such money in proportion to the premiums v^dd by 
him, where the policy is partially kept up by him for such benefit. 

Under sec. 38 (3), if stamp duty has been previously paid on a voluntary 
8ettlement,^the amount of such duty is to be returned to a person delivering 
an account duly stamped, but this relaxation of duty has been abolished, 
after the 1st June 1889, by the 1889 Act. 

No stamp duty is imposed on property under £100, and under sec. 41, 
where account duty has been paid, the duties of £1 per centum imi)osed by 
the Stamp Act, 1815, and by the Succession Duty Act, 1853, are not 
payable. 

Under sec. 39, any person who in any capacity acquires possession or 
assumes the management of any property comprehensible under an account, 
shall, on retaining or disposing of the property, and in any case within six 
calendar months from the deceased’s death, deliver to the Comniissioners 
of Inland Eevenue an account of such property, duly stamped, and (s. 40) 
on neglect by any person required to deliver an account, he shall h(^ liable 
to pay double duty. 

The stamps may be denoted by impressed stamps (adhesive stamps are 
not given), which can be obtained from Somerset House or any Inland 
Eevenue office, or at money post-offices outside the metropolitan postal 
district. 

Forms of account may be found in Mr. Gossett’s Practiml to 

Account Stam2> Duty, They can be obtained from the Legacy Duty Gtlic(% 
Somerset House, and the Legacy Duty Office, Dublin, or any Iidand Eevenue 
office. The account, when filled up, must be verffied on^oath before any 
officer authorised by the Commissioners, or a Commissioner of the Supreme 
Court, and must then be presented at the Legacy Duty Office, or forwarded 
to the Comptroller of Legacy Duties, Somerset House : and every instru- 
ment affecting the property, or a copy of it, should be senjj for examination, 
but the^e will be returned. The account, if satisfactory, will be return^, 
with the amount of the duty to which it is liable stated on it. The 
account should then be stamped, and sent, with a copy, to Somerset House, 
and the copy will be returned with a certificate of payment ; in the case o 
a settlement, if desired, the certificate will be placed on the settlement. 

A valuation for account duty is exempted from the stami) duty nniK>fie< 
t>y the Stamp Act, 1891 (see 1st schedule. Appraisement). Ihe duty ih 
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chargeable on the value of the property at the date of the account, including 
accrued income between the date of the death and the time of delivering 
the account. If the property be so disposed of as to come within the 
jurisdiction of British Courts, it is chargeable whatever its locality ; and any 
property locally situated in the United Kingdom is also chargeable on the 
death of a person domiciled elsewhere. Effects, not consisting of money or 
securities for money, and not sold, are to be valued at the time the account 
is rendered, when inventories and proper valuations thereof will be required ; 
stocks, shares, etc., are to be valued at the medium price of the day on 
which the account is dated. When property has been undervalued, a 
further stamped account must be delivered ; if the duty has been overpaid, 
though there is no provision in the Act, the Commissioners of Inland 
Eevenue authorise repayment. Application will have to be made at the 
Legacy Duty Office ; and an affidavit stating the circumstances, and the 
original documents, must accompany the application. 

Under sec. 28 of the Act of 1881, deduction is allowed for funeral 
expenses and debts in the case of probate duty ; there is no such allowance 
prescribed in the case of account duty, but in practice it is allowed. 
Account duty may be compounded for, and in this case application must be 
made to the Comptroller of Legacy Duties. 

The cases affecting donatio mortk eau}>dy voluntary dispositions and 
settlements, and on the Acts of 1881 and 1889, are niunerous. For these 
refer as follows : — 

1. Donatio mortis eausd. — Norman’s Death Deities, pp. 134-6 ; Gossett’s 
Practical Guide, pp. 14-18 ; Williams on Eoeecutors, 9th ed., p. 681. 

2. Voluntary Dispositions inter vivos, — May on Fraudulent Conveyances, 
2nd ed. ; Norman, p. 136 ; Gossett, pp. 18-31 ; A.-G, v. Worrall [1895], 1 
Q. B. 99 ; 64 L. J. Q. B. 141 ; 71 L. T. 807. There being a mortgage debt 
owing to a father, the mortgaged estates were, in consideration of £575 
paid by the son to the mortgagors, and of his covenant with the father, 
conveyed by the father and mortgagors to the son in fee, the mortgage 
debt being released, and the son covenanting to pay an annuity to the 
father : held the deed was a gift of the mortgage debt, and account duty 
was payable. 

An absolute gift to the Salvation Army of £1000 and £500 within 
twelve months of the testator’s death was held subject to account duty 
{A,-G, V. Booth [1891], 63 L. T. 356). 

3. Joint Investment — Norman, p. 138 ; Gossett, pp. 31-40 ; A.-G, v. 
Ellis [1895], 2 Q. B. 466 ; 73 L. T. 350. Husband and wife purchased stock 
in their joint names, out of moneys contributed equally, on agreement that 
survivor should be entitled to the stock ; held, notwithstanding the con- 
sideration, duty was payable. 

4. Voluntary Settlement. — ^Norman, p. 139 ; Gossett, pp. 40-103 ; Gross- 
man V. R. 188ff, 18 Q. B. D. 256. Transfer of shares in a partnership by 
a father to sons as from a certain date or the father’s death, which should 
first happen, in consideration of a covenant to pay interest to the father 
and annuities to pther persons : held to be a voluntary settlement. Children 
by a first marriage are volunteers in a settlement on the second marriage 
{A.-G. V, Jacobs Smith [1895], 2 Q. B. 341 ; 64 L. J. Q. B. 605; 72 L. T. 
714). Annuity to a widow of one of the partners under a partnership 
agreement: held property passing imder a voluntary settlement {A.-G. v. 
JVendt [1896], 73 L T. 256 ; 65 L, J, Q. B. 255). Account duty is payable 
rateably by successive appointees (In re Shaw [1895], 1 Ch. D. 343 ; 64 L. J. 
Ch. D. 283; 71L, T. 873). 
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tr; Three Scottish cases and one Irish case on the Act are riven in thA 
W^eUy 1896, pp. 101, 118, 132, 141, viz. cases of Jjyrd Advocate v 
jitCmri, V. JTt/aon, and v. Bobertson, and the Attorncy-Gemml f(rr Irelamd^ v. 

BcithdonnelL 

The Act of 1889 was held to be retrospective, and to be applied to 
property passed, and for which proceedings were taken before the Act was 
^sed V. Theobald, 1890, 24 Q. B. D. 557). 

For other cases, see Green’s Erwydofpcedia of Scoh Law, and Mews’ 
Digests {Revenue, Account Duty), 

6. Policy of Inmraru^e kept up by Dollar.— The Act does not apply to a 
policy assigned to a donee and thereafter wholly kept up by him (Zorrf 
Advocate v. Robertson, 22 Ilettie, 568 [1895], and W. N. [1896],' 132. 

See Estate Duty. 


Accountf Settled.— A settled account is a statement of the 
accounts between two parties, which is agreed to and accepted by lK)th as 
correct. It must be in writing; and it imist l)e final, tliat is, it must show 
clearly what balance is due, or that no balance is due. An informal release 
of all demands may be a settled account. The fact that it is ?^t .ited with 
the qualification “errors excepted” will not prevent its teing a good 
settled account. It is not enough for the accounting jmrty merely to deliver 
his account ; there must be some evidence that the other party accepted it as 
correct. But sucli acceptance need not be express; contemporaneous or 
Hubsecpient conduct may amount to a sutiicient accpiiescence {Clark v. 
(rlvnnic, 1820, 3 Stark. 10; Irvine v. Youny, 1823, 1 Sim. & St. 333). The 
fact that the accounting party delivered uj) his voucliers to the other party 
is ev idence that both regarded the settlement as final. 

The plea of a settled account is a gf>od defence to a claim for an 
account (see Account, Action of ; Accounts, Action fok) ; and if coupled 
with an allegation that the balance sliown b}' such acc-oiint liad l)efore 
action been paid to the plaintiff, it is also a good defence to an action 
for money received by the defendant to the use of the ])laintif!‘ In 
reply to such a plea, however, the plaintiff may seek to set aside the 
settlement, by proving that the account contains errors of such a kind, 
or to such an extent, that it would be iueipii table to hold him bound by 
it. He must in liis pleading specify the errors upon which he relies : 
and if he contends that such errors were made fraudulently, this must also 
be clearly stated. If he succeeds in ])roving fraud, the account will be 
wholly set aside, and the defendant must account de novo for every penny 
which he has received. The same result will follow where there is no fraud, 
if a considerable number of errors is shown in the account. Indeed, if the 
parties stand to each other in a fiduciary relation#hi[) (c/l as solicitor and 
client, trustee and ceshti-qiie trust, guardian and w^ard), tne jdaintif! need 
only prove one “ grave or substantial error,” and the account will be takeii 
as though there had been no settlement {juyr Davey, L. 3., in Inre Wehh 
[1894], 1 Ch. pp. 83-86). Where there is no such relatioi^hij), and no fraud, 
and the plaintiff cannot prove any large nmnber of errors, he will probably 
only obtain leave to “ surcharge and falsify,” as it is called. Broof of one 
serious error will entitle him to this. It means that the account stands for 
what it is worth ; but that either party may try and amend it, either by 
siding items in his favour which were wrongly omitted (that is, sur- 
charging), or by striking out items against himself which were wrongly 
inserted (that is, falsifying). Whether an account •shall be oi>ened, or leave 
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only given to surcharge and falsify, is a matter entirely in the discretion of 
the Court; and whenever one party is allowed to surcharge and falsify, the 
other may do so too (see Williamson v. Barbour, 1878, 9 Cb. D. 529 ; Gething 
V. Keighley, ib., 547). See Accounts Stated. 


Accounts ■ — See Partnership; Patents. 


Accounts and Inquiries.— Accounts and inquiries are the 
machinery employed by the High Court for the purpose of obtaining such 
information as to the rights and interests of the parties to an action, or 
the questions arising therein, as may be requisite for either giving or work- 
ing out the judgment. Under the Consolidated Orders of the Court of 
Chancery (Orders 20 & 35, r. 19), that Court could direct preliminary 
accounts and inquiries at any time after appearance of the defendant to the 
bill of complaint (under the former practice), provided that all parties would 
be bound by them, and, in general, that they were such as would have been 
directed at the hearing (Meinertzhagen v. l)avi% 1839, 10 Sim. 289), and not 
such as would involve the decision of the questions at issue in the cause ; 
and the Court could, where it appeared expedient in the prosecution of a 
decree or order, direct further accounts or inquiries to be taken or made, 
not being inconsistent with the decree or order already made (see cases 
cited in Morgan, Chancery Acts and Orders, 6th ed., p. 397). These orders 
have been repealed, and their provisions generalised, by the R^des of the 
Supreme Court (Order 33, r. 2), under which the High Court is enabled at 
any stage of the proceedings in a cause or matter, to direct any necessary 
inquiries or accounts, although tliere may be some special or further relief 
sought for, or some special issue to be tried, as to which the cause or matter 
must proceed in the ordinary manner. Only subsidiary accounts and 
inquiries will be directed under the above rule, which does not authorise tlie 
sending of the whole case to be tried in clianil)ers {Garnham v. Skipper, 
1885, 29 Ch. D. 566). An application under the rule is usually made 
by summons. By sec. 34 of the Judicature Act, 1873, the taking of ac- 
counts is assigned to the Chancery Division of the High Court ; but under 
E. S. C. (Order 15), where the indorsement on a writ of summons is for an 
account, or, involves taking an account, if the defendant fails to appear, or, 
after appearance, to satisfy the Court that there is some preliminary 
question to be tried, an order for the proper accounts, with all necessary 
inquiries and directions usual in the Chancery Division in similar cases, is 
to be forthwith made. This rule extends to the Queen’s Bench Division, 
but as that Division has not the requisite machinery for taking com- 
plicated accounts, an action involving such accounts will be transferred to 
the Chancery iJivision {IjCsIw v. Clifford, 1884, 50 L. T. 590), except in 
simple cases {York v, Stowers, W. N. 1883, 174). An application under 
Order 15 is made by summons, supported by an affidavit stating con- 
cisely the grouiKlp of the plaintiffs claim, and, where the defendant has 
failed to appear, an affidavit of service of the writ and summons, and 
certificate of non-appearance, and of filing of the summons, if it has been so 
served. Accounts and inquiries directed by the Court are prosecuted in 
chambers (see E. S. C., Orders 56, 28-64, and In re Taylor, Turpin v. Pain, 
1890, 44 Ch. D, 128). Under the Arbitration Act, 1889, s. 14, where a pro- 
long^ examination of documents is involved, or the question in dispute con- 
sists wholly or in part *of matters of account, the cause, or any question or 
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^ue of fact arising may be referred to a special referee or arbitmt*,r 

^ an oflScial referee. See Arbitration. ' 


ACCOUntSp Falsification of. — This offence stands in a 
somewhat perplexing relation to forgery, embezzlement, and obtaining 
money by false pretences (q.v.). Making a false original entry in a book or 
► account is not forgery at common law or by statute (/ri re Whidsor 1865 
34 L. J. M. C. 163), but is good evidence of embezzlement, and if money is' 
obtained by means of such entry it is obtained by false pretences. The 
offence is now in certain cases a statutory misdemeanour. 

1. In 1857 falsification of books and accounts by comi>any officials wm 
first made punishable by 20 & 21 Viet. c. 54, s. 7. 

By the Larceny Act, 1861 (24 & 25 Viet. e. 96, s. 83), directors, 
managers, public officers, or members of a body cori>orate or public 
company, who, with intent to defraud, de8tro}% alter, mutilate, oi* falsify 
any book, paper, writing, or valuable security of the corporation or 
company, make or concm- in making a false entry, or omit or concur 
in omitting any material particular, in any book of accounts o’ other 
document, are guilty of a misdemeanour, punishable by i)enal so ' aude for 
three to seven years, or imprisonment, witii or without hard labour, for not 
more than two years (24 & 25 Viet. c. 96,88. 75, 83 ; 54& 55 Viet. c. 69, s. 1). 
The offence Is not triable at Quarter Sessions (q,v.) (24 & 25 Viet. c. 96, s. 871 
Liability to conviction for this ofl'ence does not entitle the otlender t(» 
refuse to answer questions in any civil proceeding (24 & 25 Vict.c. 96,8. 85), 
but his answers are not admissible in evidence, on a pi'oHecnition under 
8. 83; see Bankruptcy Act, 1890 (53 & 54 Viet. c. 71, s. 27); R v. God- 
hrim [1896], 2 Q. B. 260. The effect of all these sections was discussed in 
R V. Bottomley and R, v. Balfour, but there is no reported case as to 
their scope, except re Arton (No. 2) [1896], 1 Q. B. 509. 

A similar provision to that of s. 83 of the Larceny Act, 1861, is made 
l)y tlic Companies Act, 1862 (25 & 26 Viet. c. 89), s. 166, as to Jimtilation 
or falsification of books or documents of a company in a compulsory or 
voluntary liquidation, by a director, officer, or contributory. Prosecution 
by the liquidator at the cost of the company may be directed or sanctioned 
by the Court (25 & 26 Viet. c. 89, ss. 167, 168). 

2. Clerks, officers, servants, or persons employed in that capacity, are 
guilty of a misdemeanour if they do any act such as is described under 1, 
with reference to any writing book, etc., belonging to or in the possession of 
their employer, or received by them for or on behalf of the employer. The 
luiiiishment is the same as for No. 1, but the offence can be tried at 
Quarter Sessions (Falsification of Accounts Act, 1875, 38 & 39 Viet, 
c. 24, 8. 1). (For definition of clerk, etc., see EmhE/CZLKMENT.) It is not 
necessary in the case of offence 2 to allege or prove intent to defraud a ]>ar- 
ticidar person (24 & 25 Viet. c. 96, s. 67 ; 38 & 39 Viet. c. 24, s. 2). The 
offences can be committed by handing to an innocent agent, for insertion in 
the account, a note of a false entry to be made {B. v. Rj/.tt, 1884, 15 Cox 
C. C. 564). 

3. Falsification of public accounts by a servant of the Crown seeiiis 
to have been a misdemeanour both at common law {R v. Hembree, 
178.1, 22 St. Tr. 1), and under 38 Hen. viii. c. 39, ss. 48, 49, an o 
<Teo. III. c. 59. 

4. There are a great number of Statutes making falsification of certoin 
3<2count8 and documents criminally punishable, The Iriendly bocieties 
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Acti 1896 (69 & 60 Viet. c. 25, s. 88) ; the Industrial and Provident Societies 
Act, 1894 (56 & 67 Viet. c. 39, s. 65) ; the Building Societies Act, 1894 (67 
& 68 Viet, c 47, s. 22); and see Official Index to StcUutes, ed. 1896, 
Criminal Law, 6 (a) (2). 


Accounts Stated. — An account stated is an admission of a 
sum of money being due from one party to another, from which a promise 
to pay the amount is implied in law {Irving v. Veitch, 1838, 3 Mee. & W. 106). 
In order to constitute an account stated there must be a statement of 
some certain amount of money being due, which statement must be made 
by the debtor oi* his agent, either to the creditor himself, or to some agent 
of his {Hughes v. TJunye, 1840, 5 Mee. & W. C56, 667). The account may be 
stated orally or in writing, and it need not contain any express agreement 
to pay, as such agreement will be implied. If the account is stated con- 
cerning a debt which is barred by the Statute of Limitations (see Statute — 
Barred Debts; Limitation), it must, in order to enable it to be sued 
upon, be in writing, signed by the party chargeable therewith (9 Geo. IV. 
c. 14, s. 1 ; Joms v. Ryder, 1838, 4 Mee. & W. 32). An account stated in 
writing need not be stamped, unless it is in the form of a bill of exchange 
or promissory note, in which case it must be duly stamped as such, as 
otherwise the person taking or receiving it is not entitled to recover 
thereon, or to make it available for any purpose whatever (54 & 55 Viet, 
c, 39, 8. 38 (1) ; Oreen v. Davies, 1826, 4 Barn. & Cress. 235 ; Ashling v. 
Boon [1891], 1 Ch. 568). An I 0 U is evidence of an account stated, 
and may be sued upon as such {Buck v. Hurst, 1866, L. K 1 C. P. 297). 
An accoimt stated is not necessarily final or binding betw’een the parties 
to it, for it may be shown to have been stated bv mistake {Thomas v. 
Hawhes, 1841, 8 Mee. & W. 140; Ferry v. Attwood, 1857, 6 El. & Bl. 
691 ; 25 L. J. Q. B. 408) ; or in respect of a future or contingent debt 
{Lemere v. Elliott, 1860, 6 H. & N. 656 ; 30 L. J. Ex. 350) ; or for a debt 
for which there was no consideration {French v. French, 1841, 2 Man. & G. 
644; Kennedy v. Brown, 1863, 13 C. B. N. S. 677 ; 32 L. J. C. P. 137); 
or for a debt in respect of which there was a failure of consideration 
{Jacols V. Fisher, 1845, 1 C. 11 178; Wilson v. Wilson, 1854, 14 C. B. 
616); or for which the consideration was illegal {Rose v. Savory, 1836, 

2 Bing. N. C. 145) ; or for which the person making the admission was not 
liable {Fetch v. Lyon, 1846, 9 Q. B. 147). 

By sec. 1 of the Infants’ Belief Act, 1874, 37 & 38 Viet. c. 62, all 
accounts stated with infants are absolutely void. 

An account stated forms a distinct cause of action, and, if sued upon 
as such, it should be alleged with particulars in the statement of claim, 
but if only re]^ed updn by way of evidence or admission of any other 
cause of action which is pleaded, it should not be alleged in the pleadings 
(R. S. C., Order 20, r. 8). ^ 

Accountable Receipt.— a written acknowledgment of the 
receipt of money or goods to be accounted for. The forgery of an account- 
able receipt, or any endorsement on, or assignation of, it, with intent to 
defraud, is a felony punishable by penal servitude or imprisonment (24 & 
25 Viet. e. 98; s. 23). A scrip certificate of a railway company is not an 
Mcsountable receipt {Clark v. Nermm, 1846, 1 Ex. Itep. 131) ; a pawnbroker’s 
ticket is mi accountablfe receipt for goods {B. v. Fitehie, 1857, Dears. & B. 
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in a iMnk pass-book of the receipt of money is an 
. Moody, 1862, L & C. 173). ^ 


Accountant.— -It is open to anybody to be— at least in name— 
an accountant, for accountants have no special legal status. They differ 
from members of the legal and medical professions in this resi)ect, namely 
• that there is no special qualification which the law requires to enable a 
luan (or woman) to practise accountancy. 

Whilst many Acts of Parliament relating to public com}mnie8, public 
authorities, etc., provide that accounts shall be kept in nianner specitietl, 
and shall be audited, it is quite the exception to find that the audit must 
be the work of an accountant (see for example the Companies Act, 1879, 
g. 7, which deals with banking companies' accountants ; Metropolis Vater 
Act, 1871, ss. 37 to 42 ; Friendly Societies Act, 1875, s. 14; Industrial and 
Provident Societies Act, 1893, s. 13). The Companies’ Clauses Act, 1845, 
sec. 108, provides that the auditor may employ an accountant, but this 
employment is not compulsory, nor need the accountant be a member of 
any professional society of accountants; and see Companies Act, 18f»‘b ial)lc 
A, clause 93. The Building Society Act, 1894, sec. 4:), provide- that one 
at least of the auditors of the society shall be “a person who publicly 
carries on t|ie business of an accountant.” And by statute, made undeT 
sec. 11 of the Universities of Oxford and Cambridge Act, 1877, one of 
the auditors of the accounts of an Oxford College must be either “a 
professional accountant, carrying on business in London and Westininster, 
or a person conversant with accounts, ajiproved by the Permanent 
Secretary to Her Majesty’s Treasury.” Tlie words, “ a person who pu)>licly 
carries on the business of an accountant” and “a professional ac- 
countant carrying on business,” have not yet received judicial interpreta- 
tion. Probably it is unnecessary that the auditor sliould be a member of 
any recognised professional institute or society ; on the otlier hand, a person 
whose habitual business is solely or to a considerable extent tliat of 
accountancy, would alone be qualified for appointment as tlie accountant- 
auditor of a building society or of an Oxford college. Under sec. 4 of the 
Building Societies Act, an accountant may be appointed by tlie Registrar 
of Friendly Societies, to inspect the books of tlie society and to refiort 
thereon. 

The chief business of an accountant is the investigation and auditing of 
accounts ; but, in addition, accountants act as bankruptcy trustees, liquidators, 
and receivers. In this work they have no monopoly. Any “ fit person, 
whether a creditor or not,” may be a trustee in bankruptcy (Bankruptcy 
Act, 1883, s. 21); any person appointed by the Court (Companies Act, 
1890, s. 6), or, in voluntary liquidation, selected by tlfh company (Onn panics 
Act, 1867, s. 133), may be a liquidator. Although accountants are not 
obliged to be members of any recognised society, in fact the greatei* 
number of professional accountants belong to one of two institutions. 
These are, the Institute of Chartered Accountants, anct the Society of 
Accountants and Auditors. 

The Institute of Chartered Accountants in England and vVaIcK was 
incorporated by royal charter on 11th May 1880. It is in eflect an 
amalgamation of several older societies of accountantH, and the cnarw^r 
was given in recognition of the great and increasing iniportanec o m - 
countants, and in order to “secure for the community the existence ot a 
class of persons well qualified to be employed in tPie responsible and dilii- 
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Ciilt duties often devolviug upon public accountants/* The Institute is a 
body corporate with perpetual succession, and is governed by a councU of 
not more than forty-five members. The members are Fellows or Associate 
of the Institute, and are entitled to the use of the initials F.C.A. or A.C..^ 
They may not follow any business or occupation other than that of a public 
accountant, or some business which, in the opinion of the council, is incident 
thereto or consistent therewith. As regards admission to the Institute, 
persons who have been for ten years continuously in practice as public < 
accountants need not pass examinations. But, with this exception, those who 
desire to be members of the Institute must generally be articled to a public 
accountant for a period, varying, with the circumstances, from three to five 
years, and must pass certain examinations. The Society of Accountants 
and Auditors is a company incorporated in 1885, under sec. 23 of the 
Companies Act, 1862, and is licensed by the Board of Trade to omit the 
word “ limited ** from its title. No examination is necessary for the original 
members, nor need those who were in practice on 31st December 1895 
pass examinations ; in other cases, membership of the society is obtained 
only after examinations have been satisfactorily passed. Public accountants, 
public accountants* principal clerks, and official accountants in the employ 
of the Government, or of bankers, corporations, public bodies, or limited 
companies, are eligible for membership ; accountants* clerks may be student 
members of the society. 

Accountants of all kinds are entitled to charge for their services, the 
fees being fixed by arrangement, or, in the absence of arrangement, a reason- 
able fee will be payable to them. They must do their work with such care 
and skill as would reasonably be expected of persons who hold themselves 
out as able to do the class of work undertaken by them (see Negligence). 
Bills have been introduced into the House of Commons to render account- 
ancy to a certain extent a close profession, and to give accountants a legal 
status. The bills have not progressed, and an immediate change in the 
law is improbable. See further under Auditoks. [The history of accoimt- 
ants is dealt with in an interesting address by Mr. F. Whinney, delivered 
at a meeting of the Institute of Chartered Accountants, held on 22 June 
1887.] 


Accountant-General. — Prior to the Court of Chancery 
(Funds) Act, 1872, 35 & 36 Viet. c. 44, there were two officials with this 
title ; one in the Court of Chancery, the other in the Court of Exchequer. 

Until 1725 the Masters in Chancery had charge of funds in Court, in 
suits referred to them ; and the Usher, in suits not so referred ; holding 
them for distribution according to orders of Court ; and in the meantime 
employing them for th^ir own use. When the South Sea Scheme collapsed 
in 1720, five jfasters were found to be in default for upwards of £100,000 
{Report of the Ghamery Funds Comvimum, 1864). Under s. 3 of 12 Geo. I. 
c. 32, in 1725, an accountant-general was appointed by the Court to 
manage the suitors* funds, which had now been deposited in the Bank of 
England, in such manner as had been or should be prescribed by order. 
In 1820, 1 Geo. iv. c. 35, an accountant-jmneral, with similar duties, was 
created for the Court of Exchequer, on its Equity side, to take the place of 
the deputy-remembrancer. 

The above-mentioned Act of 1872 abolished both offices, and appointed 
Her Majesty’s paymaster-general in their stead. 

By the Supreme Cdort of Judicature (Funds) Act, 1883, 46 & 47 Viet. 
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|k 29, one accounting department, the Supreme Court Pay Office, was 
Wtablished for all the Couits and diyisions thereof, and their funds directed 
to be plac^ to the account, or credit, of the paymaster-general, on behalf 
trf the Supreme Court. See Paymastek-Gbneral. 

Accountants of the Crown. — Public officers who receive 
? or collect public moneys, and are bound to account therefor into the 
Exchequer, in manner prescribed by statute, or Treasury regulations made 
thereunder. As Crown debtors the special remedies of the Crown for the 
recovery of its debts are available against them, in case of default. See 
Crown Debts. 

The Exchequer and Audit Departments Act, 1866, 29 & liO Viet. c. 39, 
defines “ principal accountants ” as those who receive issues, directly, from 
the accounts of Her Majesty's Exchequer at the Banks of England and 
Ireland ; and “ sub-accountants as those who receive advances by way of 
imprest (that is, for expenditure on specified objects) from princil)al 
accountants, or who receive fees, or other public moneys, through other 
channels. 

The most important of the princii>al accountants arc the Taymaster- 
General, to whose account at the Bank of England, or Ireland, moneys 
voted by Parliament, or charged for the Consolidated Fund services, are 
transferred on the orders of the Treasury ; and the officials of the various 
deimrtments to whose accounts the necessary sums for public services are 
credited, and for which they become responsible. See Paymaster-Gkneral. 

The sub-accountants are the collectors of tlie various branches of 
revenue, and receivers of public moneys, who may be re(|uired by the 
Treasury to render accounts to the comptroller and auditor-general. 

The modes of accounting, the manner of auditing, and other provisions 
relating to both classes of public accountants, are contained in the Acts 
39 & 40 Geo. in. c. 54 ; 50 Geo. in. c. 59 ; 29 & 30 Viet. c. 39 ; and 54 & 65 
Viet. c. 24, B. 1. 

[See also Anson, Law and CiLstoin of the Comtitution, part ii. pp. 181, 
326, 340-343.] 


Accredit, in international law, is to furnish the envoy of a State 
with papers called credentials or Letters or Credence (y.v.), certifying 
his public character, and insuring his reception with the deference due to 
him in such capacity. 


Accretion. — This word has reference primarily tiP the principle 
whereby land formed gradually and imperceptibly by the action of water 
goes to the owner of the adjacent soil, such newly-formed land being said to 
accresce to him, or, in other words, become his property. See Alluvion. 

The word is also applied to the state of circmnstances which arises when 
a person having no right, or only an imperfect right, of property, rniikes a 
grant, and subsequently has his right perfected. So long as his right is 
mperfect, his grantee can be in no better position than himself, but the 
instant his right becomes perfected, the Latin maxim applies, Jus ^per- 
veniens amtori cuxrtmJt successori, i.e. the act in the law whereby the title of 
the ^rson making the grant becomes perfect serves also to validate the title 
of his grantee. The former will then be estoppetf from denying his grant 

VOL. I. % 6 
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(see EstoppAl), or, as it has been expressed, “ the interest, when it accrues, 
feeds the estoppel” See the leading case, Doe d. Christmas v. Oliver^ 1829, 
6 MaiL&E.M. C. 202. 


Accrod.ching'. — Old French ascrocher, to assume any power 
without right, to encroach. 25 Edw. m. Stat. 3, c. 8 recites : “ The secular 
judges do accroach to them {accrochent h eux) cognisance of voidance of 
benefices ” ; and Stat. 6 uses the same word of Le Pape de Eome. Black- 
stone (vol. iv. p. 76) speaks of “accroaching or attempting to exercise 
royal power.” In modern French, ascrocher un prods means to delay a 
suit, “ to hang it up.” 


Accrue. — The 5th section of the Married Women’s Property Act, 
1882, 43 & 44 Viet. c. 75, secures to the married woman as her separate 
property (see Husband and Wife) all real and personal property, her title 
to which, whether vested or contingent, shall accrue after the commence- 
ment of the Act. After some conflict of opinion as to the meaning of 
the section, which might refer either to property in which the married 
woman acquires a title for the first time since the Act, or to property in 
which she had a reversionary interest at the time when the Act came into 
operation, and which fell into possession afterwards, it has been settled 
that it is only where the married woman acquires a title for the first 
time since the Act that the section applies, and that a prior reversion falling 
into possession is not separate property {Reid v. Bcid^ 1886, 31 Oh. D. 402, 
overruling Baynton v. Collins^ 1884, 27 Ch. D. 604) ; Stroud, Jud, Diet 


Accruer of Right to Land.— See Limitation; Statute of 
Limitations, 3 & 4 Will. iv. c. 27, s. 3. 


Accrued Shares. — Clauses in a will disposing of the shares of 
devisees or legatees, dying before a given period or event, do not, in the 
absence of a distinct evidence of intention, extend to shares which have once 
accrued under those clauses, so as to pass them a second time {Ex parte 
West, 1784, 1 Bro. C. C. 875 ; Mekom v. Giles, 1870, L. E. 5 C. P. 614). 
Accrued shares do not pass under the word share or “ portion ” {Bright 
V. Rme, 1834, 3 Mad & E. 316). Accrued shares will go with original 
shares, if there is an intention expressed that they should do so. (See 
Theobald on Wills, 4th ed., p. 536, and Greenwood v. Sutdife, 1854, 14 C. B. 
226.) 


Accumulations. — Until the close of the 18th century, the law 
placed no restrictjpn on the accumulation of the income of property, and 
the suspension of all enjoyment of it, so long as the direction for 
accumulation did not transgress the rule prohibiting the suspension of the 
alienation of property beyond the period of a life or lives in being 
and twenty-one years afterwards (see Perpetuity). In the year 1800, 
however, the Legislature considered it necessary to impose some restriction 
on directions for the accumulation of income, in consequence of a provision 
contained in the will of*a Mr. TheUusson (who died in 1796), directing the 
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accumi|]ation of the income of his large property during the lives of all 
his issue male living at his decease, and the survivor of them. Though 
this dbrection was held to be valid, the Act 39 & 40 Geo. iii. c. 98 
(commonly called the Thellusson Act), was passed in order to prevent such 
dispositions for the future. This Statute restrained the period of ac- 
cumulation of income “ whereby the beneficial enjoyment is postponed,” to 
one only of the following periods : — (1) The life of the settlor ; (2) the term 
•of twenty-one years from his death; (3) during the minority or respective 
minorities of any person or persons who shall be living or en verUre 
sa mtre at the death of the settlor ; (4) during the minority or respective 
minorities of any person or persons who, if of full age, would be entitled 
to the income directed to be accumulated. These still remain the general 
rules of English law with regard to directions for the accumulation of 
income, but there are to be noted several exceptions to, and qualifications of, 
the provisions of the Act, the language of which has, by more than one 
judge, been condemned as ill-defined. The Act itself provides (s. 2) that 
nothing contained in it shall extend to any provision for payment of the 
settlor's debts, or those of any other person or persons, or to any provision 
for raising portions for the children of the settlor, or any person interested 
under the settlement, or to any direction touching the produce of timber 
or underwood. It has further been held {Vine v. Raleigh [1891], 2 Ch. 13, 
at page 26), that all improvements in substance, which can in any fair 
sense be regarded as coming under the words “maintaining, in good 
habitable repair, houses and tenements,” are outside the Thellusson Act 
altogether, though money laid out in building houses on that land would 
be within the Act ; and a provision for insuring houses is also good (see 
In re Mason [1891], 3 Ch. 467). Nor is a direction to pay out of the 
testator's property the premiums on a policy of insurance, effected by him 
upon the life of another, rendered void by the Act; such a provision 
remains valid for the whole term of the life insured {Baird v. Lister, 
1851, 9 Hare, 177). And if a direction for accumulation offend against the 
Statute, it is nevertheless not altogether void (so long as it does not 
offend against the rules as to perpetuities), but is good up to the limits 
imposed by the Act. Thus a trust by will for accumulation during the life 
of another is good for twenty-one years {Griffiths v. Vere, 1803, Tudor's 
LeadiTig Oases in Real Froferiy, 497, and 9 Ves. 127). And an accumulation 
is good if it can at any moment be put an end to {Bateman v. Hotchkin, 1847, 
i 0 Beav. 426). On the other hand, it must be observed that accumulation 
will only be allowed for one of the periods permitted by the Act ; e,g, a direc- 
tion to accumulate income for twenty-one years after a testator's death, and 
thereafter during certain minorities, was held good only for the twenty-one 
years {Wilson v. Wilson, 1851, 1 Sim. N. S, 288; Jogger v. Jogger, 1883, 
25 Ch. D. 729). And the construction to be put*upon the Act is the 
same whether the accumulation be directed by a deed or iJy a will {Lady 
Rosslyn's Trust, 1850, 16 Sim. 391). Further, though accumulation be 
directed, or payment deferred, a legatee, if entitled absolutely, can require 
payment as soon as he can give a discharge {Saunders Vanticr, 1841, 
4 Beav. 115) ; and this is so as much if the legatee is a charity as if he is an 
individual ( Wharton v. Masterman [1895], App. Cas. 186). And though the 
accumulation be directed to begin many years after the testator's death, it 
must still end at the expiration of twenty-one years from his death ( Wehh 
V. Wehh, 1840, 2 Beav. 493 ; Shaw v. Rhodes, 1839, 1 M. & C. 154). The 
Statute provides that income, the accumulation of which it forbids, shall go 
and be received as if such accumulation had not bfien directed (see Eyre 
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V. 18J8> 2 Keen, 674; Sewell y . Denny^ 1847, 10 Beav. 315). One' 

subsequent restriction on accumulation has been imposed by the Legwlature 
in the Accumulations Act, 1892, 55 & 56 Viet c. 58, which forbids the 
settlement or disposition of any property, real or personal, so as to 
accumulate the income for the purchase of land only '' for any longer 
period than during the minority of a person who, if of full age, would be 
entitled to receive the income. The Thellusson Act was extended, 
in 1848, to heritable property in Scotland by Statute 11 & 12 Viet. c. 36, 
s. 41 ; but it does not apply to property in Ireland. 


Accumulative Judgment.— See Cumulative Judgment. 


Accusation of Crime. — l. Whoever outside a Court of 
justice accuses another person of any criminal offence, punishable by im- 
prisonment, whether it be punisliable summarily or on indictment, is liable, 
if the accusation be false, to an action for defamation of character (see 
Defamation). If tlie accusation is made in writing, the maker of it is also 
liable to indictment, and to be entitled to ac'xjuittal the defendant must 
satisfy the jury that the accusation not only is true but was made in the 
public interest (6 & 7 Viet. c. 96, s. 6). The punishment is fine or imprison- 
ment for not over two years if the falsity is, and not over one year if it is 
not, known to the maker (6 & 7 Viet. c. 96, ss. 4, 8). It is immaterial 
whether the accusation is made to the person accused or to a third person 
(J?. V. Adams, 1888, 22 Q. B. D. 63). 

Where the libel is published in a registered newspaper, the defence 
of truth and public interest can be considered at the preliminary inquiry 
(44 & 45 Viet. c. 60, ss. 4, 17 ; see Defamation ; Newspapers) ; but in other 
cases this cannot be done {R. v. Carden, 1880, 5 Q. B. D. 1). Where the 
accusation is made orally, an indictment will not lie in English law ; but 
the accuser may be summarily convicted for using language calculated to 
provoke a breach of peace. 

2. No action or indictment for defamation will lie for any accusation 
of crime, made in a Court of justice in the course of any legal proceedings, 
whether by judge, jury, advocate, party, or witness {Munster v. Lamb, 1883, 
11 Q. B. D. 588). See Absolute Privilege ; Advocate. 

But a person prosecuted for crime maliciously, and without reason- 
able and probable cause, has his remedy by action for malicious pro- 
secution, or, as it is termed in Scotland, judicial slander. See Malicious 
Prosecution. 

A conspiracy to accuse a person falsely of crime is indictable; and 
where the accusation ft falsely made on oath the maker is indictable for 
perjury. 

To publish an accusation of crime against any person, with intent to 
extort money or money’s worth, is a misdemeanour, punishable by imprison- 
ment, with or \^thout hard labour, for not more than three years (5 & 6 
Viet. c. 96, s. 3 ; 54 & 55 Viet. c. 69, s. 1 (2)). And to accuse, with like 
intent, any person of rape or infamous crime (i.^. crime involving sexual 
perversion) is felony, whether the accusation is written or oral, and is punish- 
able by penal servitude for life, or nut less than three years, or by imprison- 
ment, with or without hard labour, for not more than two years (24 & 25 
Viet. c. 96, ss. 46, 47, 48 ; 54 & 55 Viet. c. 69, s. 1). Hereon see Abominable 
Orimk; Extortion ; MJinaces. 
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Accustomed Rent.— It was formerly usual, in powers of leas- 
ing, to require the reservation of “ the ancient and accustomed rent,” or the 
“ accsostomed rent,” instead of the “ best ” or “ most ” rent. This is now done 
very rarely. Where such a term is introduced, the better opinion is that, 
as a general rule, the rent reserved at the time of the creation of the power, 
where a lease was then in being, or the last before it, where no lease was 
then in being, is the rent to which the powers must be taken to refer 
(Sugden, Powers, 790 ; Farwell on Powers, 2nd ed., 624 ; Platt on Leases, i. 
465; Doe d, Douglas v. Loch, 1835, 2 Ad. & E. 705; Roe d. Brum v, 
Rawlings, 1806, 7 East, 279 ; 8 11. E. 632 ; Doe d. Lord Egremont v. Graze- 
hook, 1843, 4 Q. B. 406). 


AC0 of Hearts. — An unlawful game. Sec. 2 of 12 Geo. ii. c. 28, 
declared it to be a game or lottery by cards, within the meaning of the 
Statutes 10 & 11 Will. iii. c. 17; 9 Anne, c. 6, s. 56 ; and 8 Geo. i. c. 2, s. 36, 
and declared any person setting up the game liable, on summary conviction 
before a justice of the peace, to a penalty of £200 ; and by sec. 3, any person 
playing or staking at the game is liable in the same manner to a penalty 
of £50. 


Acknowicdg'ment. — This expression is used in several Acts of 
Parliament relating to limitation of time for actions, namely, 9 Geo. iv. 
c. 14 (the Statute of Frauds Amendment Act, 1828) ; 3 & 4 Will. iv. c. 27 
(The Keal Property Limitation Act, 1833) ; 3 & 4 Will. iv. c. 42 (The Civil 
Procedure Act, 1833) ; 23 & 24 Viet. c. 38 (The Law of Property Amend- 
ment Act, 1860); and 37 & 38 Viet. c. 57 (The Eeal Property Limitation 
Act, 1874). Banning on Limitations, 2nd ed., p. 41, states that there are 
four requisites of a sufficient acknowledgment — (1) It must he made in 
sufficient terms ; (2) By the proper person ; (3) To the proper person ; and 
(4) With the proper formalities, if any. 

The Limitation Act of 1623 provides limitations for nearly all personal 
actions in England ; under this Act, though there was no provision to that 
effect, it was soon held that an acknowledgment, even by parol, took the 
case out of the Statute in cases of debt, though not in tort or trespass. A 
remedy for this was provided by the Statute of Frauds Amendment Act, 
1828 (9 Geo. iv. c. 14), which enacted that in actions of debt, or upon the 
case grounded upon any simple contract, no acknowledgment or promise 
by words only shall be deemed sufficient evidence of a new or continuing 
contract, whereby to take any case out of the operation of the Act of 1623, 
or to deprive any party of the benefit thereof, unless such acknowledgment 
or promise shall be made or contained by or in some writing to be signed 
by the party chargeable thereby ; and it was further provided that, in the 
case of joint-contractors, one contractor was not to be prejudiced by the 
written acknowledgment or promise of any of the other contractors ; that 
nothing in the Act was to lessen the effect of any paymeigt of any principal 
or interest by any person ; and that, though in an action against joint-con- 
tractors the plaintiff might be barred in the case of one, he should be entitled 
to recover against another, by virtue of a new acknowledgment or promise. 
This Act merely required proof of an acknowledgment to be in writing, and 
did not alter the law of acknowledgments. The Act did not provide for 
signature by an agent, but the Mercantile Law Amendment Act, 1856, has 
enacted that an acknowledgment made in writing, isigned by an agent duly 
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authorised so to do, shall have the same effect as if signed by the 
principal 

The cases on the Acts were conflicting, but in Tanner v. Smart (a lead- 
ing case), 1827, 6 Barn. & Cress. 603, an action was brought on a pro- 
missory note, and the defendant pleaded the Statute of Limitations. The 
following acknowledgment was proved : “ I cannot pay the debt at present, 
but I will pay it as soon as I can.*’ Held, that this was not sufficient, with- 
out proof of the defendant’s ability to pay. The rule since that case has 
been that there must be an express promise to pay, or such an acknowledg- 
ment of the debt that a promise is to be implied (see Phillips v, Phillips 
1844, 3 Hare, 281). 

There have been a large number of cases since Tanner v. Smart, of 
which cases a short and well-arranged summary will be found in Darby 
and Bosanquet’s Statutes of Limitations, 2nd ed., p. 69. See also Chitty’s 
Statutes, 5th ed.. Limitation, p. 13 et seq. The most recent case is re 
Buskin [1894], 15 E. 117, in which the debtor wrote : “ I don’t see how it is 
possible for me to be indifferent on the matter of this debt ; if I were able 
in any way to reduce it further, you may be quite sure I should do so ” : 
held a sufficient acknowledgment. A signature by an agent is not sufficient 
under these statutes. 

Acknowledgment of Title, — By 3 & 4 Will. iv. c. 27, s. 14, it is enacted 
that, when any acknowledgment of the title of the person entitled to any 
land or rent shall have been given to him or his agent in writing, signed by 
the person in possession or in receipt of the profits of such land, or in receipt 
of such rent, then such possession or receipt of or by the person to whom 
such acknowledgment shall have been given, shall be deemed to have been 
the possession or receipt of or by the person to whom or to whose agent 
such acknowledgment shall have been given at the time of giving the same, 
and the right of such last-mentioned person, or any person claiming through 
him, to make an entry or distress or bring an action to recover such land or 
rent, shall be deemed -to have first accrued at and not before the time at 
which such acknowledgment, or the last of such acknowledgments, if more 
than one, was given. An acknowledgment under this section must be in 
writing, and cannot be given by the giver’s agent. Darby and Bosanquet’s 
Statutes of Limitations, p. 383 et seq,, gives a summary of the cases as to 
what acknowledgment is sufficient. See also Chitty’s Statutes, 5th ed., 
Limitation, p. 27. There is a doubt as to whether this section causes the time 
to coininence to run from an acknowledgment, even though it had then 
commenced to run. It was held by Malins, V. C., in Sanders v. Sanders, 
1882, L. R 19 Ch. D. 373, that an acknowledgment after the expiration of 
twenty years was sufficient, but the Court of Appeal in effect over-ruled 
this view. 

Mortgages , — The 28Wi section of the Act, now repealed by 37 & 38 Viet, 
a 67, was a section applying to mortgages similar to the 7th section of the 
later Act, except that twelve years was substituted for twenty years by the 
7th section, which enacted that, when a mortgagee shall have obtained posses- 
sion or receipt of ^he profits of any land or the receipt of any rent comprised 
in his mortgage, the mortgagor, or any person claiming through him, shall 
not bring any action or suit to redeem Ihe mortgage but within twelve years 
after the time at which the mortgagee obtained such possession or receipt, 
unless in the meantime an ackTiowledgment in writing of the title of the 
mortgagor, |or of his right to redemption, shall have been given to the mort- 
gagor, or some person claiming his estate, or to the agent of such mortgagor 
or person, signed -by the mortgagee or the person claiming through him ; ^d 
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in lE^eh cases no proceeding shall be brought but within twelve years next 
aftcir the time at which such acknowledgment, or the last of such acknow- 
ledgments, if more than one, was given ; an acknowledgment to one mortgagor 
or Ma agent is sufficient. But, in the case of mortgagees, an acknowledgment 
shall only be effectual as against persons signing it, and persons claiming 
under them, and shall not give the mortgagor a right to redeem the mortgage 
against persons entitled to any other imdivided or divided part of the money 
or land or rent ; and where such of the mortgagees as shall have given such 
acknowledgment shall be entitled to a divided part of the property com- 
prised in the mortgage, and not to any ascertained part of the mortgage 
money, the mortgagor shall be entitled to redeem the divided part on pay- 
ment of the part of the mortgage money bearing the same proportion to 
the whole as the value of the divided part shall bear to the whole of the 
mortgaged property. Under sec. 7 of 37 & 38 Viet. c. 57, an acknow- 
ledgment to a third party is of no avail, but either the person to be paid 
or to pay, or their respective agents, may give an acknowledgment. An 
acknowledgment by one of two mortgagee trustees was held to have no effect 
(Richardson v. Your^e, 1 871, L. E. 8 Ch. 478). See Chitty^s Statutes^ Limita- 
tion, p. 50. 

Mortgages and Legacies. — Section 40 of 3 & 4 Will. iv. c. 27, now also 
repealed by 37 & 38 Viet. c. 57, was another section applying to mortgages, 
similar to sec. 8 of the later Act, except that twelve years was substituted for 
twenty years by the 8th section, which enacted : That no action, suit, or pro- 
ceeding shall be brought to recover any sum of money secured by any mortgage, 
judgment, or lien, or otherwise charged upon or payable out of any land or 
rent, at law or in equity, or any legacy, but within twelve years next after a 
present right to receive the same shall have accrued to some person capable 
of giving a discharge or release of the same, unless in the meantime some 
part of the principal money or interest shall have been paid, or some 
acknowledgment of the right thereto shall have been given in writing signed 
by the person to whom the same shall be payable, or his agent, to the person 
entitled, or his agent ; and in such case no such action or suit or proceeding 
shall be brought but within twelve years after such payments or acknowledg- 
ments, or the last of such payments or acknowledgments, if more than one, 
was given. 

It has been decided on this section that the limit of twelve years 
applies to the personal remedy on the covenant in a mortgage deed 
(Sutton v. Sutton, 1882, 22 Ch. D. Sll), and also to a remedy on a collateral 
bond (Fearnside v. Flint, 1882, 22 Ch. D. 579). See also Chitty's Statutes, 
Limitation, pp. 52-4; Darby and Bosanquet, p. 221 et seq. 

Arrears of Rent or Interest on Charges. — By the same Act of 1833, 
s. 42, it was enacted that no arrears of rent or of interest in respect of 
any sum of money charged upon or payable out* of any land or rent, or 
in respect of any legacy, or any damages in respect o^ such arrears or 
interest, shall be recovered but within six years next after the same 
respectively shall have become due, or next after an acknowledgment of 
the same in writing shall have been given to the person entitled thereto, 
or his agent, signed by the person by whom the same Vas payable, or his 
agent. The section also contained a proviso as to the case of a prior 
incumbrancer being in possession. 

In this case the agents of either party may give an acknowledgment. 
For cases, Chitty's Statutes, Limitation, p. 36 ; Darby and Bosanquet, 
p. 220, et seq. 

Fent or Specialities. — The Civil Procedure Act, 1833, 3 & 4 Will. rv. 
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c. 42, providing twenty years* limitation for actions for rent on an 
indenture of demise, on specialities or recognisances, enacted by sec. 6, 
that if any mUrmbledgrrient should have been made, either by writing 
signed by the party liable, or his agent, the person entitled to such actions 
might bring his action for the money remaining unpaid and so aclcnowledged 
to be due within twenty years after such acknowledgment by writing, 
or in case the person entitled to such action shall at the time of such 
acknowledgment be under such disability, or the party making such 
acknowledgment were, at the time of making the same, beyond the seas, 
then within twenty years after such disability had ceased, or the party's 
return. See Absence Beyond Seas. 

The effect of an acknowledgment under this Act is not the same as 
under the Limitation Act of 1863. An admission, even to a stranger, is 
sufficient {Moodie v. Bannister, 1859, 4 Drew, 312). See Chitty's Statutes, 
Limitation, p. 40 ; Darby and Bosanquet, p. 155. 

Intestates' Estates . — The Law of Property Amendment Act, 1860, 23 & 24 
Viet. c. 38, provides (s. 13) for the limitation of twenty years in cases of 
claims to the personal estates of intestates, unless in the meantime some 
part of such estate or share, or some interest in respect thereof, shall have 
been accounted for or paid, or some acknowledgment of the right thereto 
shall have been given in writing, signed by the person accountable for 
the same, or his agent, to the person entitled thereto, or his agent ; and in 
such case no such action or suit shall be brought but within twenty years 
after such accounting, payment, or acknowledgment, or the last of them 
if more than one, was made or given. 

The acknowledgment may be made by the person accountable, or his 
agent, to the person entitled, or his agent (see Banning, p. 235 ; Darby 
and Bosanquet, p. 172). 

For acknowledgment by part payment, see Part Payment. See also 
Limitation. 


Acknowledg'ment of Deeds.— All deeds purporting to 
dispose of the land of a woman married before the first of January 1883, 
unless she is entitled thereto for her separate use (see Husband and Wife), 
or of her reversionary interest in personal property, must be executed by 
her and her husband, and acknowledged by her in accordance with the 
provisions of the Fines and Eecoveries Act, 3 & 4 Will. iv. c. 74, and sec. 7 
of the Conveyancing Act, 1882, 45 & 46 Viet. c. 30, and rules made there- 
under. 

Sec. 77 of the former Act provided that no deed executed under 
that Act by a married woman, effecting any disposition, release, surrender, 
or extinguishment of «g;iy estate in lands of any tenure, or in any money 
subject to be in^sted in the purchase of lands, or the release or extinguish- 
ment of any power which a married woman had over such lands or money, 
should be valid and effectual unless the husband concurred in the deed, 
and unless the deed were acknowledged by her as thereafter directed. 
Legal estates in dbpyholds are excluded where, previously, surrender had 
been effected by the wife in concurrence with the husband, but an examina- 
tion and acknowledgment are required in the case of equitable estates in 
copyholds (s. 90). By the Eeal Property Act, 1845, 8 & 9 Viet. c. 106, 
these provisions were extended to dispositions of contingent and other like 
interests which were thereby made alienable, and to disclaimers of estates, or 
interests in land, by married women. The Act of 1857, 20 & 21 Viet. 
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c. 51; to enable married women to dispose of reversionary interests in 
persSto estate (Malin’s Act), provided that every deed thereunder should 
be ieknowledged in the manner prescribed in and by the Fines and 
Eecoveries Act. 

Every deed executed by a married woman under the above mentioned 
enactments (except as protector of a settlement) must, upon her executing 
the same, or afterwards, be produced and acknowledged by her as her 
• act and deed before a judge of (now) the High Court (s. 79 of the Fines 
and liecoveries Act), or a County Court judge (County Courts Act, 1888, 
51 & 62 Viet. c. 43, s. 184), or before one of the Perpetual Commissioners 
appointed for this purpose by the Lord Chief -Justice of England (Judica- 
ture Act, 1881, s. 26), or a Special Commissioner to be appointed by the 
Court. The Perpetual Commissioners are appointed for each county, from 
such proper persons as the Lord Chief- Justice shall think fit (usually, but 
not necessarily, solicitors). A Divisional Court has held that the Commis- 
sioner can only act in the county for which he is appointed {In re Jane 
Read, 1877, W. N. 117); but in Blackmur v. Blackmur, 1876, 3 Ch. D. 633, 
Jessel, M. K, held that the Commissioner need not be appointed for the 
county in which the acknowledgment is taken (see sec. 81 of the Fines and 
Eecoveries Act). 

A Special Commissioner is appointed where, by residence beyond seas, 
or ill-health, or any other sufficient cause, the acknowledgment cannot be 
made in the ordinary manner. 

Before receiving the acknowledgment, the Commissionei: must examine 
the married woman, apart from her husband, touching her knowledge of 
such deed, and ascertain whether she freely and voluntarily consents to it ; 
and unless she does, shall not permit her to acknowledge it; and 
in such case the deed, so far as relates to the execution thereof by her, 
is void ](s. 80). Sec. 7 of the Conveyancing Act, 1882, provides that 
interest as party, solicitor to one of the parties, or clerk to such solicitor, 
shall not invalidate the acknowledgment. The rules direct that a declara- 
tion shall be made that the Commissioner has no such interest, and that 
such declaration shall be added to the memorandum of acknowledgment. 
But this, and the further direction that the Commissioner shall examine as 
to whether the married woman intends to give up her interest without 
having any provision made for her, are by the sixth rule declared not to 
invalidate the acknowledgment. 

The memorandum of acknowledgment, which must be signed by the 
Commissioner, certifies specifically that the examination has been made in 
accordance with the Act, and is to be in the form prescribed by the rules. 

Prior to the Conveyancing Act, 1882, which provides that the deed 
shall take effect, as regards the execution thereof by the married woman, at 
the time of acknowledgment (s. 7), it was necessary to file a separate 
certificate in the Common Pleas or the High Court, and thereupon the deed 
took effect from the date of the acknowledgment (s. 86 of Fines and Eecoveries 
Act). The sections of the latter Act relating to certificates are repealed ; 
but subsecs. (6) and (7) of the above-mentioned sec. 7 enact that if a deed 
were executed before the first of January 1883, a certificate of an acknow- 
ledgment, whether made before or after that date, must be filed, as 
theretofore, in the central office, where the index of certificates is still kept 
and may be searched. 

The execution of a power does not require acknowledgment (Sugden, 
Pomrs, p. 163, 8th ed.). 

The Lord Chancellor cannot dispense with the necessity of acknow- 
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ledgment by a lunatic married woman, and can only vest in the purchaser 
an equitable fee binding on herself and her heir (In re Stables, 1864, 4 De G., 
J.&S.267). 

A married woman, in order to exercise the powers given to a tenant 
for life under the Settled Land Act, 1882, without acknowledgment, 
where the marriage and the settlement were before 1883, must be entitled 
for her separate use (s. 61 ; and see Wolstenholme and Brunton's Convey- 
ancing Acts, p. 317 n), • 

A contract by a woman married before 1883, for the sale of land, is 
enforceable if made by deed acknowledged (Crofts v. Middleton, 1856, 8 De 
G.M.&G. 192). 

The proceeds of sale of real estate, and a mortgage debt on real estate, 
{Williams v. Coohe, 1863, 4 Gif. 343), which, in the words of the 77th section 
of the Fines and Eecoveries Act, the married woman alone, or she and her 
husband in her right, may have, must be disposed of by acknowledged 
deed ; but this does not include a reversionary interest in a mortgage debt 
which is part of a residue belonging to trustees, and to which other 
parties as well as husband and wife are entitled {In re Newton's Trusts, 
1882, 23 Ch. D. 181, where the deed was executed before Malin’s Act). 

Section 91 of the Fines and Eecoveries Act provides for dispensing with 
the concurrence of the husband in case of lunacy or idiocy, or other cause. 
(See Macqueen, Husband and Wife, 3rd ed., p. 67.) 

The Agricultural Holdings Act, 1883, s. 26, contains provisions for 
taking the examination of a married woman by the County Court judge, in 
regard to acts done by her thereunder. See Abstract of Title. 


Acolythp Acolyte (dxoXou^o^^in old English, “Collet.'' One 
of the minor orders {ordines non seteri) of the Church. This office has 
not been recognised as an order in the Church of England since the 
Eeformation. The duties of the acolyth were to prepare the altar for the 
celebration, and to bear the lighted candle during the reading of the Gospel, 
or while the priests consecrated the host. He was allowed to wear the 
cassock and surplice (Hook's Ecclesiastical Dictionary, 8th ed., p. 10; 
Phillimore's Ecclesiastical Law, 2nd ed., pp. 89, 90). 


Acquiescence is the common element in a somewhat indefinite 
group of equitable estoppels, constituted by the fact that the person 
entitled has, as it is said, “ slept upon his rights,'^ and by his conduct 
at the time of a breach of them, or subsequently thereto, has, with full 
knowledge, both of his own rights and of the acts which infringe them, led 
the persons responsible for the infringement to believe that he has waived 
or abandoned^his rights. The terms “laches," “acquiescence," “standing 
by," and “delay" are frequently associated together, and they do not appear 
to be capable of distinct definition. 

It is unnecessary to consider the legal effects of acquiescence, in the 
sense of actual consent or agreement to, or participation in, the acts which 
are the subject of an action by the person who complains of them, since no 
one can seek a remedy against another in respect of his own actsVand see 
Leave and License), The cases to be considered are those in which the 
conduct rehed on as acquiescence falls short of this. 

“ The term acquiescence must have attached to it a very different 
signification, according*to whether the acquiescence alleged occurs while the 
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act Quiesced in is in progress, or only after it has been completed. If a 
persicm, having a right and seeing another person about to commit, or in the 
course of committing, an act infringing upon that right, stands by in such a 
manner as really to induce the person committing the act, and who might 
otherwise have abstained from it, to believe that he assents to it being com- 
mitted, he cannot afterwards be heard to complain of the act.” This, as Lord 
Cottenham said {Duke of Leeds v. Amherst, 1846, 2 Ph. 117), is the proper 
• sense of the term “ acquiescence,” and in that sense it may be defined as 
quiesceme under such circumstances as that assent may he reasonably inferred 
from it, and is no more than an instance of the law of estoppel by words or 
conduct. See Estoppel. But when once the act is completed without 
any knowledge or (without any) assent on the part of the person whose 
right is inWnged, the matter is to be determined on very diflerent legal 
considerations. A right of action has then vested in him, which at all 
events, as a general rule, cannot be divested without accord and satisfac- 
tion” {q-v.), or release under seal. Mere submission to the injury for 
any time short of the period limited by statute for the enforcement of the 
right of action, cannot take away such right, although under the name of 
laches it may afford a ground for refusing relief under particular circum- 
stances ; and it is clear that even an express promise by a person injured, 
that he would not take any legal proceedings to redress the injury done to 
him, could not b^ itself constitute a bar to such proceedings, for the promise 
would be without consideration, and therefore not binding {per the C. A. in 
De Bussche v. Alt, 1877, 8 Ch. D. 286). 

The doctrine formerly covered a wider area than it now does. Before the 
Beal Property Limitation Act of 1833 for the first time introduced a 
statutory rule of limitation into the Court of Chancery, that Court, upon the 
principle embodied in the maxim, *^mquitas vigilantihus non dormientibus 
suhvenit,^* was accustomed to refuse to entertain stale claims (2 Spence, 6) ; 
but it is now settled that mere delay constitutes no defence to a legal claim, 
unless the statutory period of limitation has expired, although it may some- 
times operate to bar a right which was recognised in equity only (see below). 
And, further, in cases where the plaintiff had not applied to the Court with 
reasonable promptitude, he was sometimes required to establish his right at 
law before a Court of ecjuity would recognise it. Since the Judicature Acts, 
this practice has, of course, been abandoned {Fullwood v, Fullwood, 1878, 
9 Ch. D. p. 179). 

There can be no “ acquiescence ” without full knowledge both of the right 
infringed ( Willmot v. Barber, 1880, 15 Ch. D. 96 ; Beauchamp v. Winn, 1873, 
6 H. L. 223), and of the acts which constitute the infringement {De Bussche v. 
Alt, 1877, 8 Ch. D. 286). Parties cannot be said to acquiesce in the claims 
of others unless they are fully cognisant of their right to dispute them” 
{per Turner, V. C., in Marker v. Marker, 1851, 30 B«av. 65). Constructive 
notice, not amounting to actual knowledge, is not sufficieirt {Willmott v. 
Barber, 1880, 15 Ch. D. 96). Thus, hi the case last cited, a claim to compel 
a lessor to license an assignment, in which he was alleged to have acquiesced, 
failed because he showed that he did not know that his consent to the 
assignment was required. And in De Bussche v. Alt^ supra, where an 
agent for the sale of a ship bought her himself, after arranging for a re-sale 
at a profit, the claim of the principal to recover the profit succeeded, 
notwithstanding that he had agreed to the sale, and had not commenced 
his suit until four years after the transaction, because, when he was said to 
have acquiesced, he did not know the particulars of the second sale, or that it 
had been arranged before the first was concluded (ft Ch. D. pp. 313, 316). 
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It follows from this that acquiescence in proceedings that would otherwise 
be an actionable wrong, e,g. a nuisance, is no bar to a remedy for a wrong 
done by an unforeseen extension of the same proceedings (Bankart v, 
ffoughtoUf 1858, 27 Beav. 273). 

Acquiescence during the progress of the infringing act, or of steps 
necessarily leading to it, will bar a legal right only where it amounts to an 
encouragement to do the act or take the steps, in the belief or expectation 
that the right does not exist or has been abandoned (“ standing by ”), or is# 
such as to raise an inference that the parties have acted upon an agreement 
inconsistent with the right asserted. 

The doctrine of standing by ” rests upon the ground that it is fraudulent 
for anyone to assert a right after having encouraged “ another to act upon an 
expectation that it does not exist, or has been abandoned (see Savage v. 
Foster, 1772, 2 White & Tudor, L. C., 6th ed., 678). This Court will not permit 
a man knowingly, though but passively, to encourage another to lay out money 
mder an erroneous opinion of title ; and the circumstance of looking on is 
in many cases as strong as using terms of “ encouragment ” (per Eldon, L. C., 
in Bann v. Spurrier, 1802, 7 Ves. 231; 6 R R 119). The conditions of 
estoppel by standing by were carefully formulated by Fry, J., in Willmott 
V. Barber (1880, 15 Gh. D. 96) as follows : — 

(а) The party who seeks to establish the estoppel must have made a mis- 
take as to his legal rights, or there can be no estoppel. Thus in Bamsden 
v. Dyson, 1865, L. R 1 H. L. 129), tenants at will who had built houses on 
their holdings, knowing that they had no fixed tenure, but believing that the 
landlord would not evict them so long as they paid the agreed rent, were 
held to have no claim in equity against the landlord. So in an action for 
infringement of a patent, a defence, on the ground that the plaintiff had 
known of the intention of the defendants to erect the machine in question, 
and had not warned them that it infringed his patent, failed, because the 
defendants did not show that they were ignorant of the patent or that the 
plaintiff supposed them to be so (Proctor v. Bennis, 1887, 36 Ch. D. 740). 

(б) He must have acted upon the faith of his mistaken belief. When, 
therefore, the defendants had attempted to illegally forfeit the share of the 
plaintiff in a cost-book partnership, and he had taken no action for about 
four years after the forfeiture, the defence of acquiescence failed, inter alia, 
because the correspondence showed that the defendants had never acted 
upon the belief that he had acquiesced (Clarke v. Hart, 1858, 6 H. L. C. 633). 
But in a similar case, where the excluded partner had acquiesced for nine 
years and left the continuing partners to take all the risks of the business 
for that period, he was held to have abandoned his right (Prendergast v. 
Turton, 1846, Y. & C. C. 98 ; Clegg v. Edmondson, 1857, 8 De G.,‘ M. & 
G. 787). The last-cited cases were treated as instances of abandonment 
in Clarke v. Hart (sup^). 

(c) The pewon estopped must have known of the existence of his own 
right ( Willmott v. Barber, supra) ; 

(d) And of the other party’s mistaken belief of his right. If he does 
not, there is nothing which calls upon him to assert lus right (Proctor v. 
Bennis, 1887, 36*Ch. D. 740). In the case last cited, the Court of Appeal 
held that it is not the duty of a patentee to warn intending infringers ; 

(e) Lastly, the person estopped must have encouraged the other party in 
the acts which he has done, either directly or by abstaining from asserting 
his right (Dann v. Spurrier, 1802, 7 Ves. 231 ; 6 R R 119 ; Rochdale Canal 
Co. V. King, 1861, 2 Sim, N. S. 78). 

Some cases, which hardly conform to the conditions set out above, may 
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be bait explained, perhaps, as resting upon implied agreement. In Powell 
V. (1848, 6 Ha. & Xw. 300), a colliery proprietor wrote to a landowner, 

over w^hose land he desired to carry a railway, offering to pay for the land 
required, according to a fair valuation. No reply was sent, but the railway 
was made without objection, and the price to be paid was subsequently 
discussed, but not agreed upon. Some years later, when the landowner 
sought to eject the colliery proprietor, he was restrained from doing so, upon 
•the full value of the land being paid into Court. Under similar circum- 
stances, the Court inferred an agreement by a railway company, that the 
owner of a shipyard who had made a tunnel and siding to their line should 
have the use of it, paying toll, so long as he owned the yard {Laird v. 
Birkenhead Railway Co», 1859, 29 L. J. Ch. 218; Thomas v. Atherton, 
1877, 10 Ch. D. 185) is another instance. There, parties to a dispute, who 
had not actually consented to a reference, attended at and took part in 
the arbitration, and it was held that they were bound by the award. 

Such an implied agreement, where the consideration on one side has 
been executed, will be binding, notwithstanding that ordinarily the party 
bound can only contract under seal {Crook v. Corporation of Seaford, 1871, 
L. K. 6 Ch. 551), or in some other formal manner {Laird v. Birkenhead 
Railway Co., su 2 ira). 

It has been said to be an element in these cases, that the matter acquiesced 
ill shall be of g^eat value to the other party (see per James, V. C., in Bankart 
V. Tennant, 1870, L. R 10 Eq. 141). But this does not seem to rest upon 
any intelligible principle, and the case cited was determined on the ground 
that there was a mutual understanding of the nature of a tenancy at will : 
“ So long as you are good customers of ours, and are using our canal, we 
shall npt (juarrel witli you about the use of water which is of no value to 
us.” This could not be the foundation of a right to the water. 

If full notice of an intended course of action is given to persons whose 
interests will be affected by it, who may reasonably be expected to copsent, 
and whose consent is necessary to make it legal, they will usually be held to 
have given such consent if they do nothing. Upon this principle, a 
surrender of shares which could only be validly made with the consent of 
every member of the company, was upheld {Evans v. Smallcomlc, 1868, L. K. 
3 H. L. 249). Lord Cairns said in the case just cited. “ If by ‘ acquiescence * 
is meant a course of conduct which amounts to active and intelligent con- 
sent, I think it is very likely that many of those shareholders could not be 
held to have actively or intelligently consented to what was going on. . . . 
If they had notice, and if they were content not to oppose those acts which 
they knew were every day being done, then I think they are debarred 
in point of equity from coming forward at a later period for the purpose of 
undoing the rights and releases which had been created and given.” As to 
the circumstances under which shareholders can beTield to Jiave had such 
knowledge of acts of directors which are ultra vires, as by their ‘ acquies- 
cence* to have all agreed to them, see Houldsworth v. Evans, 1868, L. R 
o H. L. 263, and the cases collected in Buckley on Companies in the notes 
to Table arts. 19 and 55). And see as to the doctrine that silence 
gives consent only where the circumstances make it probable that there 
would be an explicit refusal if it were intended to be refused, Wiedemann 
V. Walpole [1891], 2 Q. B. 534. (See also Proctor v. Bennis, cited above, and 
Darnley y. London, Chatham, and Dover Railway Co., infra.) 

Acquiescence may eflfect a variation of the terms of a contract, either by 
being equivalent to acceptance of a substituted performance {Watts v. 
PLyde, 1848, 17 L. J. Ch. 409) or being such conduct as justifies one party 
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in beEeving that the other has waived a term he was entitled to insist 
upon {per Lord Cranworth in Darrdey v. London, Ghcdham, and Dover 
^Uway Co,, 1869, L. E. 2 H. L. at p. 60). In the case cited, Chelms- 
ford, L. C., said, A waiver must be an intentional act with knowledge ” 
(p. 57); but it is submitted that Lord Cranworth’s test, provided of 
course that the party barred knew that the other believed the term was 
waived, is the true rule, for an expectation knowingly encouraged by the 
party affected will be treated as an agreement as against him (see per Lord 
Kingsdowu in Bamsden v. Dyson, 1865, L. E. 1 H. L. 129). As to waiver 
of restrictive covenants, see below. 

The acts which are relied on as indicating a consent to the variation, or a 
waiver, of a person’s rights under a contract, must be clearly referable to the 
matter in question. Where, therefore, a tenant who had a^eed to take a 
lease of cellars, if they were made dry, took possession and paid rent for two 
years, although the work had not been done, rel 3 dng upon the landlord’s 
promise to do it, it was held that the payment of rent ought to be treated 
as made only in respect of his use and occupation, and that he had not 
waived performance of the stipulation (Lamar e v. Dixon, 1873, L, E. 
6H. L, 414). 

In cases of equitable claims, staleness of demand as distinguished from 
the Statute of Limitations, and analogy to it, may furnish a defence (per 
Lindley, L. J., In re Sharpe [1892], 1 Oh. at p. 168). Where it would be 
practically unjmt to give a remedy, either because the party has by his 
conduct done that which might justly be regarded as equivalent to a waiver 
of it, or where by his conduct and neglect he has, though perhaps not 
waiving that remedy, yet put the other party in a situation in which it 
would not be reasonable to place him, if the remedy were afterwards to be 
asserted ; in either of these cases, lapse of time and delay are most material. 
Two circumstances always important in such cases are the length of the 
delay and the nature of the acts done during the interval which might 
affect either party, and cause a balance of justice or injustice in taking the 
one course or the other, so far as relates to the remedy (Lindsay Petroleum 
Co, V. Hurd, 1874, L. E. 5 P. C. 221). No more distinct rule can be laid 
down (per Lord Blackburn in Erlanger v. Neiv Sombrero PhosphaJte Co., 
1878, 3 App, Cas. 148). 

If the defendant has not been prejudiced by the delay, and it is either 
not excessively long, or is explained, it constitutes no bar (re Sharpe, supra ; 
Clarke v. Edmondson, supra), at least, unless the delay is so great as to raise 
a presumption of release (see Lewin on Trusts, 9th ed., pp. 990 et seq,). 

In cases of fraud it must appear that the party defrauded knowingly 
forbore to assert his right (Lindsay Petroleum Co. v. n%trd, supra] and 
see mils v. mdld, 1881, 9 Q. B. 1). 59). 

The following are efltamples of equitable claims to which this defence 
has been pleaded: To upset purchases by a trustee (see Lewin, 9th ed., 
p. 546), or by a solicitor from his client (Austin v. Chambers, 1837, 6 Cl. & 
Fin. 1 — a delay of ten years; Gresley v. Monsley, 1859, 4 De 6. & J. 78 — a 
delay of eighteen* years, during which, however, the solicitor continued to 
act, — ^in both cases the defence failed) ; to fix a defendant with a construct- 
ive trust (Clegg v. Edmondson, 1857, 8 De M. & G. 787); to make legatees 
refund to creditors (Ridgway v. Newstead, 1860, 2 Gif. 492 ; Blake v. Gate, 
1886, 32 Oh. D. 571). 

Settlements long acquiesced in will not be disturbed (Bright v. 
Legerton, 6 Jur. N. S. 1179), unless there is a legal right, e.g. under the 
Statute 27 EUz. c. 5, Maddever, 1884, 27 Ch. D. 533, So, where a 
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post-naptial settlement of a reversion was left unchallenged by the settlor, 
after itoe became a widow, it was held to be binding on her after her 
re-marriage {Ashton v. Macdoy^all, 1842, 5 Beav. 56); and if payments 
are n^e for years, upon a mistaken construction of a settlement, or other 
mistake as to equitable right, and are acquiesced in by all parties, they 
cannot afterwards be recovered from the payees {Bate v. Hooper, 5 De G., 
M. & G. 338 ; Stafford v. Stafford, 1857, 1 De G. & J. 193). 

• Claims in respect of breaches of trust must be promptly put forward 
when the facts are known to persons of full age ( Walker v. Symmonds, 1818, 
3 Swan. 1 ; 19 E. E. 155 ; Lewin, 9th ed., p. 1056) who are entitled in possession 
{Life Association of Scotland v. Siddall, 1861, 3 De G., F. & J. 58). Formerly, 
mere delay was no bar in cases of express trust, unless so great as to raise 
a presumption of release; but by the Trustee Act, 1888, s. 3, a trustee can 
now plead the Statutes of Limitation, unless the breach of trust was fraudu- 
lent or he has retained the proceeds of trust property. No shorter period 
of delay than that prescribed in analogous cases by the Statute bars a 
claim in respect of breach of trust as “ stale,” where delay alone and no 
active acquiescence is relied on (see re Sharpe [1892], 1 Ch. 154). 

Upon applications to rescind agreements to take shares in joint-stock 
companies, or to remove the applicant’s name from the register, in the 
interests of other shareholders and of creditors of the company, the rule 
requiring that thq application for relief shall be made promptly after the 
applicant has knowledge of his right, is strictly applied (see Ashley's case, 
1870, L. E. 9 Eq. 263 ; Downes v. Ship, 1868, L. E. 3 H. L. 343), and, apart 
from any question of delay, if the applicant continues to act as a sliareliolder 
after he knows the fact, his claim will be barred {Sharpley v. Louth and East 
Coast Railway Co,, 1876, 2 Ch. 1). 663). The authorities on this head will 
be found in Buckley on Companies under s. 35 of the Companies Act, 1862. 

Without wholly barring a right, acquiescence may cause the Court to 
refuse the special forms of equitable relief, such as specific performaqce 
(Lewin, 9th ed., p. 994 ; Fry, 3rd ed., p. 504) or injunction. 

The grant or refusal of interlocutory injunctions is chiefly afiected by 
considerations of convenience, and anything in the nature of delay or 
acquiescence will usually be a bar (see Johnson v. Wyatt, 1863, 2 De G., 
J. & S. 18). 

At the trial, if the plaintiff has a legal right, mere delay in enforcing it 
will not prevent the grant of an injunction {per Fry, J., in FuUwood v. 
Fullwood, 1878, 9 Ch. D. p. 178), but acquiescence in the breach of the 
right may cause the Court to give damages instead of an injunction {per 
Fry, L. J., in Sayers v. Collyer, 1884, 28 Ch. D. p. 110), probably because the 
plaintiffs conduct shows that the breach is not important to him, and may 
be compensated by damages (see Shelf er v. City of London Electric Lighti^ig 
Co. [1895], 1 Ch. 287), and anything like acquiescence, w even delay to take 
proceedings or give notice of objection {Von Joel v. Hornsey [1895], 2 Ch. 
774), after the plaintiff is aware that the defendant’s operations will 
interfere with his right, would be a bar to a mandatory injunction (see 
Injunction), if the injunction would occasion great loss to, the defendant 
{Baxter v. Bower, ISIb, 44 L. J. Ch. 625 ; Cooper v. Huhhuck, 1862, 30 Beav. 
160). 

Acquiescence is frequently pleaded as a defence to actions to enforce 
restrictive covenants. In Sayers v. Collyer (1884, 28 Ch. D. 103) the covenant 
was not to carry on a trade, and the plaintiff, who had known of the 
opening of a beer shop by the defendant for three years before the action, 
and had himself bought beer at the shop, was held to be disentitled to relief. 
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If a person entitled to insist upon such covenants allows the subject-matter 
to be so changed that they no longer serve any beneficial purpose, he cannot 
obtaih equitable, as distinguished from legal, relief in aid of his rights, but 
waiver in respect of trifling breaches, or in a few particular instances, will 
not operate as a general bar (see Knight v. Simmonds [1896], 2 Ch. 294, 
and the cases there cited). 

As to acquiescence in infringements of patents, see Neilson v. Thompson, 
1841, 1 Web. P. C. 278, and Proctor v. Bennis, 1887, 86 Ch. D. 740 ; trader 
marks, Momon v. Boehm, 1884, 26 Ch. D. 398, and Marquis of London- 
derry V. Rimel, 1886, 3 T. L R. 360; copyright, Hogg v. 1874, L. R. 

18 Eq. 444; Barkart v. Houghton, 1859, 27 Beav. 425, and Wwks 

V. Hunt, 1859, John. 372. 

A continual claim {Lehmann v. Macarthur, 1868, L. E. 3 Ch. 496), or 

mere notice of objection {Clegg v. Edmonson, 1857, 8 De G., M. & G. 

787; Wicks V. Hunt, supra] Parrot v. Shelland, 1857, 16 W. R. 928, — 
money taken “ under protest ”) will not keep alive , claims which are 
abandoned by conduct. 

Married women and infants are equally barred with persons sui juris by 
such acquiescence as makes the assertion of a claim fraudulent (see Savage 
V. Foster, 1722, and the notes thereto in 2 White and Tudor’s L. C., 6th ed). 
As regards the former, married women were, even before the Married 
Women’s Property Acts, also held to be barred in regard to equitable 
claims by the lesser degrees of acquiescence which suffice to defeat such 
claims {Stafford v. Stafford, 1857, 1 De G., F. & J. 193 ; Skottowe v. 
Williams, 1861, 3 De G., F. & J. 535 ; re Fiddey, 1866, L. E. 2 Eq. 538). 

But no acts of acquiescence during coverture, where there is no question 
of fraud, can debar a woman from setting aside a settlement of property 
which she is incompetent to deal with while covert, as, for instance, 
reversionary personalty not being separate estate {Ashton v. Macdougall, 
1842, 6 Beav. 56 ; Seaton v. Season, 1888, 13 App. Cas. 61). See Husband 
AND Wife. 

As to acquiescence in a settlement made by the settlor when under age, 
see Carter v. Silher [1892], 2 Ch. 278; affirmed [1893], App. Cas. 360. 


Acquire. — Meaning of, in Divorce and Matrimonial Causes Act, 
1857, 20 & 21 Viet. c. 85. By sec. 25, in every case of a judicial separation, 
the wife, from the date of the sentence, and whilst the separation continues, 
is to be considered as a feme sole with reference to property of every de- 
scription which she may acquire, or which may come to or devolve upon her. 

If a reversionary interest belonging to the wife before the desertion, or 
before the decree of judicial separation was pronounced, falls into possession 
while the deci’ee or ^otection order is in force, the wife is entitled to it 
as though shle were a feme sole, and that as against the husband’s assignee, 
if the fund was not reduced into possession at the date of the decree {In re 
Insole, 1866, L. E. 1 Eq. 470; In re Emery s Trusts, 1884, 50 L. T. 197). 
Where a marriqfi woman, entitled to a legacy charged on real estate, which 
had not been reduced into possession by her husband, obtained a protection 
order in consequence of her husband’s desertion, it was held that the legacy, 
on being paid to her after the date of the order, was property which then 
came to or devolved upon her {In re Coivard and Adam's Purchase 1875, 
L R. 20 Eq. 179). 

A wife who has obtained a decree for judicial separation is to be con- 
sidered as a feme sole With respect to such property only as she may acquire,, 
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or ^iibfoh may come to or devolve upon her after the decree. The 25th 
seoiim does not apply to property to which the wife may be entitled in 
posiWsion at the date of the decree ( Waite v. Morland, 1888, 38 Ch. D. 
135 * and see Nicholmi v. Drury Buidirufs Estate Co,, 1877, 7 Ch. D. 

Dawes v. Creyhe, 1885, 30 Ch. D. 500; EUl v. Cooper [1893], 2 
Q. B. 85). 

See Husband and Wife; Judicial Sepabation. 


Acquisition of Domicile. — See Domicile. 


Acquisition! Right of , by a. State. — ^According to Grotius, 
there are three modes of acquisition by a State : (1) by occupation 
{occupatioue derelicti)\ (2) by treaty and convention (pactionibus) ; (3) by 
conquest (victorice jure) (lib. ii. c. ix. s. 11, p. 338). See these headings. 

Acquisition is (a) original ; (6) derivative. Ori^al acquisition includes 
occupation, accession, and prescription. Derivative acquisition denotes 
acquisitions by treaty or convention, including transfer, gift, sale, exchange, 
inheritance by testament or succession, and acquisitions by conquest (Philli- 
more, Internatioual Law, vol. i. ch. xii. p. 264). 


Acquittal means discharge from prosecution, by order of the 
Court, made upon a verdict of not guilty, or a successful plea of pardon, 
or of autrefois acquit or convict {q.v,), in cases where the indictment is 
good in law and sufficient to support the verdict or plea. It is less correctly 
applied to discharge, upon failure of the prosecution on a question of law, 
without reference to the facts. On acquittal, an entry was made on the 
record ideo consideratum est quod prcedictus A. B, de prmmmis et quietus 
(Hawk, P. C., bk. ii. c. 48, s. 13). Technically, the right to discharge from 
custody did not arise till the conclusion of the sessions of the Court of 
trial and payment of gaol fees, but now the prisoner is entitled to be imme- 
diately set at large, and all fees for discharge are abolished (55 Geo. ill. 
c. 50, ss. 4, 5, 9, 13 ; 8 & 9 Viet. c. 114. Acquittal is a bar to any subsequent 
prosecution for the same offence ; Interpretation Act, 1889, 52 & 53 Viet, 
c. 63, s. 33; 1 Buss, on Crimes, 5th ed., 38-49; Arch. Cr. PL, 21st ed., 
148-52 ; 1 Stephen, Hist, of Grim, Law, 457). 

On acquittal, the accused seems to be entitled to a copy of his indict- 
ment (Arch. Cr. PL, 21st ed., 204 ; 3 Buss, on Crimes, 6th ed., 463 n). In pro- 
ceedings before a Court of summary jurisdiction, the dismissal of the charge is 
effected by order, in the form prescribed by the Summary Jurisdiction Buies, 
1886, No. 21. Where the proceeding is for a common assault, instituted by 
or on behalf of the person assaulted, the defendant, on dismissarof the charge 
on the merits, is entitled to a certificate of dismissal (24 & 25 Viet. c. 100, 
88. 42-45), which protects him from all other proceedings, civil or criminal, in 
respect of the assault {Reed v. Nutt, 1890, 24 Q. B. D. ^69 ; B, v. Miles, 
1890, 24 Q. B. D. 423). See also Auteefois Acquit. 


Acq u ittance A release or written discharge of a sum of money 
or debt due, as where a man is bound to pay money on a bond, or rent 
reserved upon a lease, and the party to whom it is due, on receipt thereof, 
gives a writing under his hand witnessing that he ii^paid ; this will be such 
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a discharge in law that he cannot demand and recover the sum or duty 
again if the acquittance be produced {Termes de la Ley, lh). By sec. 23 of 
24 & 26 Viet c. 98, it is a felony to forge an acquittance or receipt with 
intent to defraud. 


Acreage, Description by.— if one sells land, and is obliged 
that it contameth twenty acres, this shall be according to the law, and not 
according to the custom of the country (Gawdy, J., in Wing v. Earle, 34 
EUz. 1620, 267). 

In Donnelly. ODonnell, 1878, 1 L. E. Ir. 284, a testator devised “forty- 
five acres of certain lands to A., and fifty acres of the same lands to B.” It 
was held that extrinsic evidence was not admissible to show that the testator 
meant Irish and not statute acres ; that by the statutory definition con- 
tained in the 5 Geo. iv. c. 74, s. 2 (now repealed by the Weights and 
Measures Act, 1878), the word acre had received a legal signification, which 
must be attributed to that word whether used in a will or other voluntary 
instrument, or in a contract. 

By sec. 2 of 41 & 42 Viet. c. 49 (Weights and Measures Act, 1878) an 
acre is to contain 4840 square yards. It is not clear whether a contract 
for the sale of land by the customary acre is affected by this Statute. It is 
probable that such a contract is lawful {Gile^ v. Jones, 1856, 11 Ex. Eep. 
393, Elph. 558. 


Act. — See JuiiispiiUDENCE. 


Act In Pals (French pais or pays, the country). — A term used to 
denote a fact which lies within the cognizance of “ the country,'' i.e. a jury, 
as opposed to matters contained in a record or a deed. In the old law the 
phrase was sometimes used to distinguish conveyances made otherwise than 
by record, that is, assurances “transacted between two or more private 
persons in pais, in the country, that is (according to the old Roman law) 
upon the very spot to be transferred" (2 Black. Co7n. 294); but more 
frequently the term has been employed in connectioTi with the law of 
estoppel to signify an act which raises an estoppel otherwise than by record 
or by deed. — [See Co. Litt. 352u; Lyon v. Eeed, 1844, 13 Mee. & W. 309.] 
See Estoppel. 


Act of Attainder.— See Attainder. 
Act of Bankruptcy.— See Bankruptcy. 


Act of God. — Am expression in the law, descriptive of events 
which cannot be foreseen, or which, if they can be foreseen, cannot 
be guarded against (22. v. Commissioners of Sewers fw Essex, 1885, 14 
Q. B. D. 674); an act of nature direct, violent, sudden, and irresistible, 
such as storms, tempests, and lightning {Nugent v. Smith, 1879, L. B. 1 
0. P. D. 423). An extraordinary fall of snow or rain, an extraordinary 
high tide, and an extraordinarily severe frost, such as could not have been 
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reasonably foreseen and guard^ against, are held to be exceptional events 
of thltt kind, but not a fog which is an ordinary peril of navigation (Liver 
AUco^Co. V. Johnson, 1874, L. E. 9 Ex. 338; Hill v. Scott [1895], 2 Q. B. 371), 
The term “act of God” is not synonymous with that of “inevitable accident” 
(Forward v. Fittard, 1785, 1 T. E. 27, 1 E. E. 142). See Accident. All 
causes of inevitable accident may be divided into two classes : Those which 
are occasioned by the elementary forces of nature, unconnected with the 
•agency of man or other cause ; and those which have their origin, either in 
the whole or in part, in the agency of man, whether in ticts of commission 
or omission, of nonfeasance or of misfeasance, or in any other cause 
independent of the agency of natural forces. The term “act of God” 
is applicable only to the former class (Nugent v. Smith, supra). Nor must 
cases in which a contract is discharged by the occurrence of an act of God, 
be confused with those in which the discharge takes place through a subse- 
quent impossibility of performance, not expressly provided against in the 
terms of the contract (Anson, Law of Contract, 5th ed., p. 274). When the 
law creates a duty, and the party is disabled from performing it, without 
any default of his own, by the act of God, the law will excuse him ; but 
where a party by his own contract creates a duty, he is bound to make it 
good, notwithstanding any accident by inevitable necessity ( Mellisli, L. J., 
Nichols V. Marsland, 1875, L. E. 10 Ex. D. 255). 

The act of Gpd is in some cases said to excuse the breach of a contract. 
This is in fact an inaccurate expression, because, when it is an answer to a 
complaint of an alleged breach of contract that the thing done or left 
undone was so by the act of God, what is meant is that it was not within 
the contract (per, cur, in Baily v. De Grespigny, 1869, L. E. 4 Q. B. 180). 

A common carrier is liable to the owner for the loss of or damage to goods 
bailed to him for carriage, but he is discharged if he can show that an act 
of nature proved the sole, direct, and irresistible cause of the loss. In 
order to show that the cause of the loss was irresistible, it is not necessary 
to prove that it was absolutely impossible for the carrier to prevent it, but 
it is sufficient to prove that by no reasonable precaution, under the circum- 
stances, could it have been prevented (Nugent v. Smith, supra). 

One who stores water on his own lan^ and uses all reasonable care to 
keep it safely there, is not liable to an action for an escape of the water which 
injures his neighbour, if the escape be caused by an act of God, in the sense 
that it is practically, though not physically, impossible to resist it (Nichols 
V. Marsland, supra). If a sea bank or wall, which the owners of particular 
lands are bound to repair, be destroyed by tempest, without any default in 
such owners, the liability to repair the damage thus caused to the wall falls 
not upon the owner but upon the whole of the level (R, v. Somerset, 1799, 
8 T. E. 312; 4 E. E. 659; Keighlefs case, 1609, 10 Eep. Ch. 139; Com- 
missioners of Sewers for Foiling v. B,, 1886, Adm. 449; mee general^^roofii's 
Legal Meudms, 5th ed., 230 ; Beven, Negligence in Law, vol. i. p!*^). 


Act Of Parliament. — Statutes or Acts of Parl^iment are made 
by the King's Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons in Parliament assembled. (See 
Black. Com, i. 85 ; Prineds case, 8 Co. Eep. 20.) 

The Statute Revoeaiio novarum Ordinationum (15 Edw. ii.) provides that 
laws are to be made in Parliament by the king and by the assent of the 
prelates, earls, and barons, and the commonality of the realm. 

The royal assent to a bill is given by the sovereign in person or by 
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commission. If the royal assent is given by commission, it can only be 
given to such bills as are included in a schedule annexed to the 
commission. 

Formal promulgation is not necessary to make an Act binding. An Act 
comes into force on the day it receives the royal assent. 

Where the commencement of an Act is not provided for in the Act 
itself, the date endorsed on the Act, stating when it has passed and 
received the royal assent, is the date of its commencement (see ^ 
Geo. III. c. 13). 

Where an Act, passed after the first of January 1890, is expressed to 
come into operation on a particular day, the same shall be construed as 
coming into operation immediately on the expiration of the previous day. 
See Interpretation Act, 1889, 52 & 53 Viet. c. 63, s. 36. 

Acts pf Parliament may be repealed expressly or by implication. 
Where an Act passed after the year 1850 repeals a repealing enactment, 
it shall not be construed as reviving any enactment previously repealed, 
unless words are added reviving that enactment. And where an Act, 
passed after the year 1850, repeals wholly or partially any former enact- 
ment, and substitutes provisions for the enactment repealed, the repealed 
enactment remains in force until the substituted provisions come into 
operation. See Interpretation Act, 1889, 52 & 53 Viet. c. 63, s. 11. 

Acts of Parliament may be classified as follows : — 

1. Public Acts — 

(a) General, ie., with reference to the whole empire, or one of its 

main subdivisions ; 

(b) Local, ie., relating to a subordinate area in a constituent 

part ; 

(c) Personal, ie,^ relating to incorporations of trading bodies, etc. 

2. Private Acts, relating to the afiairs of individuals — 

(a) Printed; 

(b) Not printed. 

See Adoptive Act. 

Every Act passed after the year 1850 is a public Act, and has to be 
judicially noticed as such, unless the contrary is expressly provided by the 
Act. See Interpretation Act, 1889, 52 & 53 Viet. c. 63, s. 9. 

The Interpretation Act, 1889, provides as follows for the citation of 
Acts of Parliament: — In any Act, instruinent, or document, an Act may be 
cited by reference to the short title, if any, of the Act, either with or 
without a reference to the chapter, or by reference to the regnal year in 
which the Act was passed ; and where there are more Statutes or Sessions 
than one in the same regnal year, by reference to the Statute or the Session, 
as the case may require ; and where there are more chapters than one, by 
feferen wJbo th e chajfter ; and any enactment may be cited by reference to 
the section or sub-section of the Act in which the enactment is contained. 
See Interpretation Act, 1889, 52 & 53 Viet. c. 63, s. 35. 

The Short Titles Act, 1896, c. 14, provides short or collective titles for 
a large numberi^f Acts. 

A number of words used in Acts of Parliament are defined by the 
Interpretation Act, 1889, c. 63. 

England in an Act of Parliament includes Wales and Berwick-upon- 
Tweed (see 20 Geo. ill. c. 42, s. 3). 

An expression of time in Act of Parliament in the case of Great Britain 
means Greenwich mean time. See Statutes (Definition of Time) Act, 
1880, c. 9. 
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j|^eral Acte are continued by the Expiring Laws Continuance Act, 
whiih is passed every year. 

fhe Eules Publication Act, 1893, provides for the making of statutory 
rules under an Act of Parliament. See Eules. 

The revised editions of the Statutes are based on the edition of the 
Eecord Commissioners, known as the Statutes of the Eealm, which com- 
mence with the provisions of Merton in the 20th year of Hen. iii. (1235-36), 
♦ and extend to the end of the reign of Queen Anne (13 Anne). 

Statutes subsequent to that date up to the lOtli Geo. iii. (a.d. 1770) are 
printed from the Queen’s printers* folio copies, the numbering of chapters 
and sections and the marginal notes (subject to some corrections) having 
been supplied when wanting in those copies from Euffhead’s edition. For 
the period from the 11th Geo. iii. (a.d. 1770) to the end of the last Parlia- 
ment of Great Britain in 41 Geo. m. (a.d. 1800), the text followed is that 
of the original King’s printers’ copies of the Acts, but the marginal notes 
are revised. 

[See Statutes of the Realm \ Revised Statutes; Annual Volumes of 
Statutes ; Chronological liable and Index of the Statutes^ 13th ed. ; Hard- 
castle, Statute Law ; Maxwell on the Interpretation of Statutes ; Bwarris 
on Statutes ; Chitty, Statutes ; Strickland, Chronological Table of Public 
General Acts in Force.’] 


Act of Settlement.— The Statute 12 & 13 Will. in. c. 2, is 
properly styled “ An Act for the further limitation of the Crown and better 
securing the rights and liberties of the subject.” 

Like the Bill of Eights, the Act of Settlement deals with three topics — 
a settlement of the succession to the Crown ; a statement of tlie conditions 
under which the Crown may be held; a variety of constitutional pro- 
visions, Only, in the Bill of Eights, these last profess to declare existing 
rights and liberties ; in the Act of Settlement, they make avowed changes 
in the law. 

The Act consists of four clauses. The first makes a settlement of the 
Crown supplementary to that of the Bill of Eights. The second re-enacts 
the conditions as regards religion, upon which the Crown may be held. 
The third (1) provides a further security that the sovereign shall be in 
communion with the Church of England ; (2) guards against the results of 
the king of England being a foreigner; (.‘^>) endeavours to secure the 
responsibility of ministers, and the independence of the House of Commons 
and the judicial Bench. The fourth re-enacts and confirms all laws for the 
security of the established religion, and the rights and liberties of the 
people. 

1. It was necessary that the Parliament whicB met on^J>k'Ctary^, 
1700-1, should re-settle the succession to the Crown. The Bill of Eights had 
contemplated heirs of the body of Mary, of Anne, or of William ; but Mary 
died in 1694; and the young Duke of Gloucester, the only survivor of 
Anne’s many children, died in 1700. The limitations of 1689 were clearly 
insufficient. The Act of Settlement, s. 1, recites those limitations, the 
death of Queen Mary and of William, Duke of Gloucester, and the risk of 
a failure in the line of succession ; it then enacts that, after the death of 
William and of Anne, and in default of issue of either, ^phia, Electress and 
Duchess-Dowager of Hanover, daughter of Elizabeth, Queen of Bohemia, 
daughter of James i., is next in succession in the Protestant line to the 
imperial crown and dignity; and that from arid after the deaths of 
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William and Anne without issue, the crown and regal government of these 
realms shall remain and continue to the said Sophia and the heirs of her 
body, being Protestants. Such was the Settlement. 

2. Sec. 2, like the Bill of Eights, provides for the forfeiture of the Crown, 
if the holder of it is reconciled to, or enters into communion with, the See 
of Eome, or marries a Papist. He or she must take the coronation oath, and 
make the declaration against the doctrine of transubstantiation. 

3. Sec. 3 first adds a religious security. The Bill of Eights had provided** 
only against the influence of the Church of Eome ; now, the possessor of 
the Crown must join in communion with the Church of England, as by law 
established. 

If the king of this country was a foreigner, the nation was not to be 
involved in war for the defence of foreign dominions of the king “ without 
the consent of Parliament.” No Statute could provide against the compli- 
cations of our foreign policy which must necessarily arise when our king is 
also a foreign sovereign. 

The holder of the crown might not leave the dominions of England, 
Scotland, or Ireland without consent , of Parliament. This provision was 
repealed almost immediately after it came into force by 1 Geo. i. st. 2, c. 51, 
in its turn repealed by the Statute Law Eevision Act, 1867. 

“ All matters and things relating to the well-governing of the kingdom, 
which are properly cognisable in the Privy Council by the laws and 
customs of this realm, should be transacted there, and all resolutions taken 
thereupon shall be signed by such of the Privy Council as shall advise and 
consent to the same.” This struck at the practice, now becoming settled, 
of determining matters of State policy at meetings of an inner council, of 
whose proceedings no record was kept, nor was its existence known to the 
law. See Cabinet Council. Here the departments of government were 
set in motion, while to the Privy Council were left such matters only as 
needed the formal assent of the Crown in Council. Long before the Act 
came into force, it was plain that executive business could not be settled 
by a large body of diverse political opinions, nor could responsibility be 
thus fixed on the individual members of such a body. The provision was 
repealed by 4 & 5 Anne, c. 20, s, 27. 

No person born out of the United Kingdom or its dominions, though 
naturalised or made a denizen is capable of being in the Privy Council 
or either House of Parliament, or holding any office or place of trust, civil 
or military, or having a grant of lands or hereditaments made to him, or 
in trust for him by the Crown. These disabilities were modified by 7 & 8 
Viet. c. 66, while by 33 & 34 Viet. c. 14, an alien (q.v.) has all the proprietary 
rights of a British subject, save as to the ownership of a British ship, and 
a naturalised alien is for all purposes, proprietary and political, a British 

ifersons holding office or place of profit under the king, or pension 
from the Crown, were disabled from sitting in the House of Commons. 
The exclusion of the ministers of the Crown from place or voice among the 
representatives of the people would have been the result of this attempt to 
secure the independence of the House of Commons, The provision was 
repealed by 4 & 6 Anne, c. 20, s. 28, and a step made towards putting the 
matter on a reasonable footing by the Place BEl of 1707. 

Judges' commissions were to be made quamdiu hem se gesserint, and 
their salaries ascertained and established; but on the address of both 
Houses it should be lawful to remove them. Thus were the judges with- 
drawn from the capritSous action of the Crown, and brought under the 
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cont^ of Parliament. The provision is substantially re-enacted in the 
Judicature Act, 1873, and is therefore repealed by 44 & 45 Viet, a 59. 

iTo pardon under the Great Seal of England is pleadable in bar of an 
impeachment. This provision secured the responsibility of the minister, 
and stayed the Crown from assuming a responsibility which it was 
impolitic to incur. 

4. Sec. 4 does no more than confirm existing laws made for the 
► security of religion and the freedom of the subject. 


Act of State. — This term is sometimes made use of in a wider 
sense to describe the lawful acts of the Executive Government, that is to 
say, of the Crown and its servants. In Esposito v. Bowden^ 1857, 
7 El. & Bl. 763, Willes, J., says of a declaration of war, that “ as an act of 
State done by virtue of the prerogative exclusively belonging to the 
Crown, such a declaration carries with it all the force of law ” ; and see 
Musgrave v. Pulido, 1879, 5 App. Cas. 111. Where the legality of such an 
act is called in question in an action against a servant of the Crown by a 
British subject, it is not enough for the defendant to plead that it was an 
act of State; he must also show that it was lawful, any unlawful 
interference with the person or property of the subject being actionable 
{Fabrigas v. Mostyn, 1773, Cowp. 161 ; 20 St. Tri. 229 ; Entick v. Carringtmi, 
1765, 13 St. Tn. 1030 ; Walker v. Baird [1892], App. Cas. 491). The last 
was an action of trespass against the commander of a ship of war for 
entering and taking possession of the lobster factories of tlie plaintiff* on the 
coast of Newfoundland. He pleaded that he had acted under the orders of 
tlie Crown, for tlie purpose of enforcing a convention or modus vivendi 
with France; and that the matters set forth on which he rested his 
defence were acts and matters of State arising out of the political 
relations between Her Majesty and the French llepublic, and that they 
involved the construction of treaties and of the said modus vivendi and 
other acts of State, and were matters which eould not he inquired into hy the 
Court. Lord Herschell, delivering the judgment of the Privy Council, on 
appeal from Newfoundland, dismissed as wholly untenable the suggestion 
that the defendant’s proceedings could “be justified as acts of State, or that 
the Court was not competent to inquire into a matter involving the con- 
struction of treaties and other acts of State.” The Privy Council would 
appear to have contented itself with affirming the jurisdiction of the 
Courts to inquire into the legality of such alleged acts of State, and 
to have abstained, in the way the case came before it, from deciding 
whether the particular justification would have been good if properly 
pleaded. 

The immunity extended to the Irish Viceroy by the Irish Couyfe^«^ 
seems to be in accordance with the principles laid down iil the English 
cases. See Tandy v. Lord Westmoreland, 1800, 27 St. Tri. 1246 ; Luhy v. 
Wodehouse, 1865, 17 Ir. Com. L. 618 ; Spencer v. Sullivan, 1872, 6 Ir. E. 
Com. L. 173, where it is laid down that, for an a^ct done by the 
Lord-Lieutenant as Viceroy of this kingdom in his official capacity, no 
action can be maintained against him in this country, where he exercises 
the supreme authority vested in hinri by the Crown, and while he bears 
that authority. By 21 Geo. ill. c. 70, s. 1, the Indian Courts are prohibited 
from exercising jurisdiction against the Governor-General of India, or the 
Governors of Madras, Bombay, or any member of their Councils, in respect 
of anything done by them in their public capacity.* 
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The term “ act of Stete,” however, is often used in a more restricted 
sense to denote warlike or other acts done by the authority of the Crowui 
affecting the rights of aliens (g.®.) out of the Queen’s dominions. Such acts 
are not cognisable by our municipal Courts ; and in reg^d to them the plea 
of act of State may be rightly raised to oust the jurisdiction of the Courts. 
Aliens within the Queen's dominions are subjects bound by a local aUegi- 
ance (Calvin’s case), and, as such, within the protection of our municipal 
law. When it has been desired to expel them, or to extra^te them,* 
statutory authority has been taken by Alien Acts and Extradition Acts. 
But, as regards aliens out of the Queen’s dominions, the Crown being the 
representative of the nation in its foreign relations (“ what is done by royal 
authority, with regard to foreign powers, is the act of the whole nation,” 

1 Black. Com. 262), such acts cannot be questioned in our Courts, and redress 
must be obtained, if at all, by diplomatic means. In Buron v. Denman, 
1848, 6 St. TrL N. S. 525; 2 Ex. Eep. 167, it was held that the forcible 
seizure and liberation of slaves owned by an alien in territories out of the 
dominions of the Crown, by a British naval officer acting under the orders 
of the Crown, was an act of State for which no action would lie by the 
foreigner against the officer. In this case the officer pleaded that he had 
acted under the authority of the Crown, but it was only proved that the 
Crown had ratified his acts; it was, however, held that a subsequent 
ratification by the Crown was equivalent to a prior command (as to this, 
see also The Bella, 1807, 6 Bob. C. 364; The Franciska, 1855, 2 Spink. 113; 
Feather v. B., 1866, 6 B. & S. at p. 296). It is in cases regarding the 
Native States of India that the doctrine as to such acts of State being 
beyond the jurisdiction of the Courts has been most fully illustrated (see 
the collection of cases in a note to Bedreechund v. Elphinstone, 1830, 2 St. 
Tri. N. S. at p. 449. In The NaM) of Arcot v. The East India Company, 
1793, 4 Bro. C. C. 100 ; 2 Ves. Jun. 56, a bill claiming an account from 
the East India Company (which then exercised sovereign powers by 
delegation from the Crown) was dismissed as involving a question of 
treaties and acts done by the Company in their political capacity. 
Similarly, in The Secretary of State in Council of India v. Kammachee, 1869, 
13 Moo. P. C. 22, the alleged seizure by the Company of the private 
property of the late Eajah of Tanjore, on his decease without heirs, was 
hela to be an act of State into which municipal Courts had no jurisdiction 
to inquire. This doctrine of act of State does not, however, apply to 
British India, which is part of the do min ions of the Crown, owned by the 
Crown in full sovereignty, the inhabitants of which are British subjects 
and, as such, under the protection of the law. In Forester and Others v. The 
Secretary of State for India in Council, 1872, L E. Ind. Ap. Sup. VoL 10, 
a claim in respect of lands seized by the Indian Government on the death 
nf Samroo was held to be within the jurisdiction of the 

Courts, OTrtlie grounds that the Begum was not a sovereign princess, but 
a British subject holding lands in British India under a legal tenure. The 
control and authority exercised by the Government of India, as the 
paramount power over the Native States, is, on the above principles, 
outside the jurisdiction of our municipal Courts. These powers are 
sometimes so large as to raise the question whether the whole sove- 
reignty has not been absorbed, and the native territory incorporated, in 
the Queen’s dominions, in which 'C^se there would be no longer room for 
acts of State in the restricted sense (see Tupper, Our Indian Protectorate ; 
Warner, The Protected Princes of India-, But. Ca& i. 821). See also 
Absolute Pbtvilbge. • 
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iyetlngr Drama.— See Copykight. 

^ctlo personalis moritur cum persona.— A per- 

sonal action dies with the person. At the present day, however, it is by 

no means true that a personal action always dies with the person. In 

the older English law the maxim was of general application ; it extended 
• both to actions based upon an obligation, and to all actions based on 
tort (per Bowen, L. J., Phillips v. Homfray, 1883, 24 Ch. D. 439 ; Finlay 
V. Ghimjsy^ 1888, 20 Q. B. D. 494). 

In modern times, however, the scope of the principle expressed in the 
maxim has been limited to actions of tort, and has not been applied to such 
personal actions as are founded upon any obligation, contract, debt, 
covenant, or any other duty to be performed (1 Wms. Saun. 240, s. 6), 

If a contract, however, is personal to the testator or intestate, no liability 
attaches to the personal representatives, unless a breach was incurred in 
the lifetime of the deceased (Williams, Executors, 3rd ed., 1597; Hyde v. Dean 
of Windsor, Cro. (1) 552 ; Sihoni v. Ki/rkman, 1836, 1 Mee. & W. 418). The 
rule was at one time extended to actions of debt, which did not lie against 
the personal representatives on simple contract, except for rent (Norwood 
V. Read, PI. Com. 180 ; Williams on ExecMtors, 3rd ed., 1351, 151 3), unless the 
undertaking to ;pay originated with the representative (Riddell v. Sutton, 
1828,5 Bing. 206); the technical reason for this being that before the 
abolition of wager of law, an executor or administrator, where charged for 
the debt of the testator or intestate, was not admitted to wage Ins law, thus 
being deprived of a legal defence which the deceased himself might have 
made use of (Pinchou*s case, 1612, 9 Co. Eep. 86 ; Parry v. Robinson, 1805, 

1 Bos. & P. N. E. 293), but as this reason did not apply to an action of 
assumpsit (see Assumpsit) on the case, such an action for the payment of a 
debt might always have been brought against the representative. Wager 
of law was abolished in 1833, by 3 & 4 Will. iv. c. 42, s. 13 ; sec. 14 of this 
statute enacted that an action of debt on simple contract should be 
maintainable in any Court of common law against an executor or 
administrator. 

Although an action for a mere tort, such as assault or slander, dies witli 
the wrong-doer, where, besides commission of the wrong, property is acquired 
which benefits the deceased, an action for the value of the property 
survives against the representative (Hambly v. Trott, 1776, Cowp. 371, 
Lord Mansfield, C. J.). Bowen, L. J., sums up the law on the subject as 
follows : — 

“ The only cases in which, apart from questions of breach of contract, ex- 
press or implied, a remedy for a wrongful act can be pursued against the estate 
of a deceased person, who has done the act, are those^in which pjpf 
the proceeds or value of property belonging to another, *aave been, » 
appropriated by the deceased person, and added to Jy's own estq^e or 
moneys. In such cases the action, though arising out of a wrongful act, 
is in substance brought to recover property or its proce%ds or value, and 
does not die with the person. It is not every wrongful act, by which a 
wrong-doer indirectly benefits, that falls under this head, if the benefit does 
not consist in the acquisition of property or its proceeds or value. Where 
there is nothing among the assets of the deceased that in law or in equity 
belongs to the plaintiff, and the damages which have been done to him are 
unliquidated and uncertain, the executors of a wrong-doer cannot be sued, 
merely because it was worth the wrong-doer's wMle to commit the act 
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which is complained of, and an indirect benefit may have been reaped 
thereby ” {PhUlips v. Somfray^ supra). 

Actions for breach of promise of marriage may be maintained by the 
representatives of the injured party, or against the representatives of the 
,wrong-doer, only if special damage is alleged and proved. In Chamlerlain 
V. Williamson, 1814, 2 M. & S. 408 ; 15 R. R. 295, an action was brought 
by the representative of a deceased, against a living, person for breach of 
promise. It was held that an action of the sort, in which no special damage* 
was alleged, would not lie, on the ground that, except when such special 
damage had been occasioned, the action was in reality an action arising 
out of a personal injury. “ Executors and administrators are the repre- 
sentatives of the temporal property, that is the debts and goods of the 
deceased, but not of their wrongs, except where those wrongs operate to the 
temporal injury of their personal estate ” (Lord Ellenborough, S. C.). The 
converse case arose in Finlay v. ChivTiey, 1888, 20 Q. B. D. 494, where an 
action for breach of promise of marriage was brought against the personal 
representatives of the promiser. It was held that without proof of 
special damage, the action did not survive ; and that the special damage 
which would cause the right of action to survive must be damage to the 
property, and not to the person of the promisee, and must be within the 
contemplation of both parties at the date of the promise, and that the 
action can be brought against the executors for such special damage only, 
and not for general damages. Actions of this kind, although in form and 
substance contractual, differ from other forms of actions ex contractu, in 
permitting damages to be given as for a wrong. The Courts will even, 
although an action for breach of promise be an action arising out of con- 
tract, apply the general principles of the maxim adio personalis to so 
much of the damages as are a remedy for mere personal wrong, and will 
allow so much of the remedy to survive as seems to belong to the ordinary 
category of an action ex contractu {per Bowen, L. J., Finlay v. Chirney, uhi 
supra). 

The rule under consideration was first altered in 1330 by the Statute 
4 Edw. III. c. 7, which recites that, whereas in times past executors have 
not had actions for a trespass done to their testators, as of the goods and 
chattels of the said testators carried away in their life, and enacts that 
the executors in such cases shall have an action against the trespassers, 
and recover their damages in like manner, as they, whose executors they 
be, should have had, if they were in life. This enactment was construed to 
extend to administrators (Smith v, Colgay, 1595, Cro. (1) 384), and the right 
was extended to executors of executors by 25 Edw. iii. stat. 5, c. 5. 

This Statute, being remedial in its nature, and also those amending it, 
have been construed very liberally ; they have been held to extend to all 
frrtn iiirjjt those relating to the testator's freehold, and those where the 
injurydoTO^s of a personal nature (per Bramwell, L. J., Twycross v. Grant, 
1878, 4 C. P. D. 40). 

Wherever a breach of contract or a tort has been committed in the 
lifetime of a tesjator, his executor is entitled to maintain an action, if it is 
shown upon the face of the proceedings that an injury has accrued to the 
personal estate (Brett, L. J, S. C.). 

An action for defamation, either private character or of a person in 
relation to his trade, comes to an end on the death of the plaintiff; but an 
action for the publication of a false and malicious statement, causing 
damage to the plaintiffs personal estate, survives. So, in HaJtehari v. Uigs, 
18 Q. B. D. 771, it wa^held that a claim for falsely and maliciously pub- 
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^ a statement calculated to injure the plaintitf s right of property in 
a mde mark, was put an end to by the d^th of the plaintiff after the 
coniihencement of the action, only so far as it was a claim for libel, but 
that, in so far as the claim was in the nature of slander of title, the action 
survived, and could be continued by his personal representative, who would 
be entitled to recover on proof of special damage. An action to restrain 
the infringement of a registered trade mark does not fall within the rule, 
• but where brought in respect of injury to the property of the owner of 
the mark can be continued by his executors {Oakey v. Dalton, 1887, 35 
Ch. D. 702). See Kirk v. Todd, 1882, 21 Ch. D. 484. 

Where the cause of action is in substance an injury to the person, the 
personal representatives cannot maintain an action, merely because the 
person so injured incurred in his lifetime some expenditure of money in 
consequence of the personal injury {Pulling v. The Great Eastern Rwy. Go., 
1882, 9 Q. B. D. 110). 

A further alteration of the law was made in 1833, by Statute 3 & 4 
Will. IV. c. 42, which provided a remedy for injuries to the real estate of a 
deceased person, and for injury by a deceased person to another in respect 
of his property. 

Sect. 2 enacts that an action of trespass, or trespass on the case, as 
the case may be, may be maintained by the executors or administrators of 
any person deceased for any injury to the real estate of such person, 
committed in his lifetime, for which an action might have been maintained 
by such person, so as such injury shall have been committed within six 
calendar months before the death of such deceased person, and provided 
such action shall be brought within one year after the death of such person ; 
and the damages, when recovered, shall be part of the personal estate of 
such person ; and further, an action of trespass, or trespass on the case, as 
the case may be, may be maintained against the executors or administrators 
of any person deceased, for any wrong committed by him in his lifetime to 
another, in respect of his property, real or personal, so as such injury shall 
have been committed within six calendar months before such person's 
death, and so as such action shall be brought within six calendar months 
after such executors or administrators shall have taken upon themselves 
the administration of the estate and effects of such person. 

Before this Act, an action founded in tort, and in form ex delwto, could 
not be maintained against the personal representatives of the wrong-doer, 
in respect of a tort to the property of another, such as trespass, trover, 
waste, diverting a water-course, or obstructing lights (1 Wms., Saund. 214, 
2 (1)). Apart from this Statute, where chattels, wrongfully in the possession 
of the testator, continued in specie in the hand^ of his representative, 
detinue would have been maintainable to recover the specific goods 
(le Mason y. Dickson, 1627, Jones W. 173, 174). • ' O - 

In an action in respect of permissive waste, by non-repair of premises, 
brought by remainder-man in fee against executor of tenant for life, it was 
held that the executor was liable under the above Statute (see Jones v. 
1890, 43 Ch. D. 607). • 

An action for waste is not a claim simply depending on tort ; it depends 
on implied contract or obligation {Batthyany v. Watford, 1887, L. E. 36 
Ch. D. 278). 6 V ^ ^ 

The representatives of a trustee or of a person occupying a fiduciary 
position, will be liable for wrongful acts, in respect of which an action 
would have been maintainable against the testator or intestate {Conxha y, 
Murietta, 1889, 40 Ch. D. 553 ; Mw Sombrero Phbsphate Go. v. Erlanger, 
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1876, 6 CL D. 73; SamMll v. Edwards, 1885, 31 Ch. D. 100; BaMhywny 
V. Walfordy mpra ; Smith v. Blyth [1891], 1 Ch. 366). 

At common law an executor or administrator cannot maintain an action 
for the loss of the life of the testator or intestate {Higgins v. Butcher^ 
1606, Yelv. 89 ; Baker v. Bolton, 1808, 1 Camp. N. P. 493 ; 10 E. E. 734). 
“ In a civil Court, the death of a human being cannot be complained of as 
an injury ” (per Lord Ellenborough). 

In O^orn v. Gillett, 1873, L. II. 8 Ex. 88, it was held (Baron BrainwelP 
dm.) that a master cannot maintain an action for injuries which ca\^ 
the death of his servant. Baron Bramwell maintained that the maxim 
actio personalis clearly meant that the right of action died with the person 
who was to be party to the action as plaintift’ or defendant, and did not 
apply to the entirely different cause of action possessed by the master. 
This view is strongly supported by Sir F. Pollock, Law of Torts, 4th ed., 
p. 57. 

An important qualification of the common-law rule in this respect was 
effected by the measure known as Lord CampbelFs Act, 1846, 9 & 10 Viet. 
,c. 93, amended by the Act 1864, 27 & 28 Viet. c. 95. 

It confers a right of action on the personal representatives of a person 
whose death has been caused by a wrongful act, neglect, or default, such 
that, if death had not ensued, that person might have maintained an action ; 
but the right conferred is not for the benefit of the personal estate but 
“ for the benefit of the wife, husband, parent, and child of the person whose 
death shall have been so caused.’^ 

Lord Campbeirs Act does not confer on the personal representatives the 
right of action which the deceased would have had if he had survived, but 
gives to them a totally new right of action beyond it, and based on a 
different principle. In such an action, no compensation can be given by way 
of solatium for grief or loss of the society of the deceased. There must be 
a reasonable expectation of pecuniary benefit, as of right or otherwise, had 
the deceased remained alive. The security given by the Statute is to 
individuals and not to a class (Blake v. Midland Railway Co., 1852, 
18 Q. B. 73 ; Franklin v. South-Eastern Railway Co., 1858, 3 H. & N. 211 ; 
Pym V. Greed Northern Railway Co., 1868, 4 B. & S. 406). See Campbell's 
(Lord) Act, 1846. 

Practice. — Where the cause of action survives, a cause or matter does not 
now become abated by reason of the marriage, death, or bankruptcy of any of 
the parties, and does not become defective by the assignment, creation, or 
devolution of any estate or title pendente lite ; and whether the cause of 
action survives or not, there is no abatement by reason of the death of 
either party between the verdict or findings of the issues of fact and the 
judgment, but judgment may in such case be entered, notwithstanding the 
C., Ordef 17, r. 1). See Abatement. 

HQwevm.’, a suit for divorce is at an end by the death of one of the parties, 
after a decree nisi for dissolution of the marriage has been pronounced 
(Stanhope v. Stanhope, 1886, 11 P. D. 103), where it was held that the legal 
personal repres^tatives of the husband could not revive the suit for the 
purpose of applying to make the decree absolute. 

In Bowker v. Evans, 1885, 15 Q. B. D. 565, it was held that, where an 
action for a pure tort has been referred to arbitration, it is at an end by 
the death of one of the parties, after the hearing and before award, although 
the order of reference contained a clause that the arbitrator should publish 
his award, ready to be delivered to the parties or their respective personal 
representatives, if eithbr should die before the making of the award, on the 
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groi^ that the agreement for reference affected merely the mode of trial, 
and did not avail to alter the rights of the parties. 

Action on the Case. — Case, or action on the case, was the 
name formerly given to an important class of actions for which there was no 
estoblifihed form or writ (see Actions); and although special forms of actions 
<have been abolished by the Judicature Acts, the above term is frequently 
used to designate actions which would have fallen within the class of actions 
previously described by that name. The writ in an action on the case was 
first introduced by the repealed Stsitute of Westminster the Second 
(13 Edw. I. c. 24), which provided that whensoever a \vrit should be found 
in Cliaiicery, and in a like case falling under the same right, and requiring 
a like remedy, no precedent of a writ could be produced, the clerks in 
Chancery should agree in forming a new one, and if they could not so 
agree, it should be adjourned to the next parliament, where a writ should 
be framed by consent of the learned in the law. 

An action on the case was, strictly speaking, an action for the recovery 
of damages for an injury (by nonfeasance, misfeasance, or malfeasance (j.r.)), 
not committed with force, or to a thing not tangible, or happening con- 
sequentially, or to ail interest in reversion ; but it has been more generally 
described as an /action brought to recover damages for a loss or injury 
arising indirectly, or consequentially, from the act complained of (see The 
Common Law Commissioner's First Repm't, 1851, p. 31). Thus, various 
causes of action, in respect of injuries resulting indirectly from a trespass, 
were known by the name of trespass on the case, by reason of their 
analogy to the old action of trespass, the distinction between the action of 
trespass and that of trespass on the case being, tliat in order to support an 
action of trespass the injury must have been shown to have been effected 
by the immediate act complained of, whereas, if the injury was merely 
consequential upon the act, the proper remedy was by action on the case 
{Day V. EdwardSy 1794, 5 T. E. 648). As an illustration of this, it was said 
that if a man threw a log into a highway, and it hits a person there, such 
person might maintain an action of trespress against him because of the 
immediate wrong; but if, while the log was lying in the highway, a person 
tumbled over it and was thereby injured, such person could only bring 
an action upon the case, because the injury 'was not immediately consequent 
on the throwing of the log {Reynolds v. ClarhCy 1722, 1 Stra. 636). So, 
where an injury has resulted to a person from a breacli of duty on the 
part of another, as, for instance, by the proprietor of a house allowing rain 
water to be discharged from the eaves of his house on to his neighbour’s 
land, and thereby causing an injury to the land, the remedy was by an 
action on the case. Slander, whereby a person’s character was injured, 
gave a right of action on the case ; and trover, which lay for the wrongful 
conversion of goods, and assumpsit, which was an action for damages for 
breach of a contract made otherwise than by deed, were both species of 
actions on the case (Stephens, Pleading, 7th ed., p. 13). • 

By the Statute of Limitations, actions upon the case (not for slander) 
must be commenced within six years next after the cause of such actions, 
and not after (21 Jac. i. c. 16, s. 3). 

, Actions. — -At an early stage of the history of the law of Ei^land — 
as also of the law of Home, France, and other continental nations — ^an 
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attempt was made to group all legal proceedings under certain defined heads. 
And in each case the classification was unfortunately based, not so much on 
the right which the plaintiff desired to assert or enforce, as on the nature of 
the wrong done by the defendant, or the remedy which it was sought to 
apply to the case. It was, in short, a classification of the usual subjects 
of litigation ; and to each class was allotted its appropriate /omwte of com- 
plaint or claim. In England such a formula was an essential part of the 
“ original writ ** (breve originate), with which the litigation commenced. The** 
plaintiffs rights were regarded as synonymous, or as co-extensive, with his 
cause of action ; and even his cause of action was limited to cases in which 
an appropriate /om-w/a was known to the officers of the Court. Writs had 
been provided — when^or by whom we know not — for the most obvious kinds 
of wrong ; but when, in the progress of society, novel causes of complaint 
arose, it was found that they were not covered by any of the writs in vogue. 
Apd the clerks of the Chancery (whose duty it was to prepare the original 
writ for the suitor) had apparently no power to devise a new formula to 
meet the case. They had before them an authoritative list of all the recog- 
nised forms of action ; and this they regarded as an exhaustive catalogue of 
the injuries for which the law of England provided redress. If there was 
no formula to fit the case, the person injured had no remedy. 

To meet this difficulty, the Statute of Westminster the Second (13 Edw. i. 
c. 24) was passed, which provided, “ That as often as it shall happen in the 
Chancery, that in one case a writ is found, and in a like case {in consimili 
casu) falling under the same right, and requiring like remedy, no writ is to 
be found, the clerks of the Chancery shall agree in making a writ, or 
adjourn the complaint to the next parliament.” The clerks of the Chancery 
made liberal use of the power thus conferred on them. But it will be 
observed that they still had no power to deal with cases entirely unpre- 
cedented ; they could only frame new writs analogous to those previously 
existing (compare the Eoman actio utilis). Parliament, indeed, from time to 
time added new writs ; but it still remained the law of England, down to 
1875, that a plaintiff could only sue in one or other of certain defined and 
recognised forms of action ; his writ must either be according to one of the 
ancient original forms, or in consimili casu therewith, or justified by some 
statute. If the plaintiff selected the wrong form of action, judgment went 
against him, and he had to pay the defendant's costs, although he was 
clearly entitled to recover on a different writ (see White v. Great Western 
By. Go., 1857, 2 C. B. N. S. 7). There were three different classes of 

actions —real, personal, and mixed. There were three real actions (dower, 
writ of right of dower, and quare impedit), and prior to 3 & 4 Will. iv. c. 27, 
there were many more. There was one mixed action, ejectment (see 
Eecovery of Land). There were seven principal forms of personal actions : 
■debt, covenant, assumpsit, detinue, trespass, trespass on the ease, and re- 
plevin, each of which is dealt with hereafter under a separate heading. 
And in some cases it was only by a costly process of elimination that a 
plaintiff could ascertain which was his proper remedy ; for the Court never 
decided that no action lay on the facts stated to it, but only that no action 
lay in the particular form which the plaintiff* had been advised to select. 

But all difficulty of this kind was removed by the Judicature Act, 1875. 
Forms of action are now in fact abolished. The plaintiff* states the material 
facts upon which he reli^, and claims the relief which he desires ; there is 
no longer any necessity for him to specify the form of action in which he 
would formerly have had to seek that rehef ; for that is a conclusion of law, 
and he may safely leav^ the Court to draw the proper inference from the 
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fects which he proves at the trial {Hanmer v. MigU, 1876, 24 W. E. 846 • 
35KT.127). 


Actions in the High Court . — In the more extended meaning 
of the word action, which has prevailed since the Supreme Court of Judicature 
Act, 1873, what were formerly known as actions at law, as well as suits in 
Chancery, in the Admiralty and the Probate Courts, are all included. 
Sec. 100 of that Act defines an action as ‘‘ a civil proceeding commenced 
by writ, or in such other manner as may be prescribed by rules of Court, 
and (not including) a criminal proceeding by the Crown.” This excludes 
suits for divorce, to which the rules of Court under the Act do not apply, 
as well as bankruptcy proceedings, where, in both cases, the proceedings 
are commenced by petition. See Bankruptcy; Divorce. A distinction 
is also thus made between actions and other proceedings ; for, while the 
general word “cause” includes all proceedings between a plaintiff and 
defendant, and any criminal proceedings, “ matter ” includes any proceedings 
in the Court not in a cause. Thus those originating summonses wliich take 
the place of the old Chancery suits for the administration of the estate of 
a deceased person, or of trusts, and foreclosures, and redemptions of mort- 
gages, commence proceedings which are actions {In re Fawsitt, 1870, 53 L. T. 
271), conformably to the definition ; though there is no writ, and there are 
no pleadings, and the proceedings are in chambers ; whereas in actions, the 
proceedings are in Court, and the chief characteristic of them, though the 
rules for dispensing with written pleadings and the establishment of the 
Commercial Court (y.-y.) are signs of a tendency to dispense with them as far 
as is yet possible, is the raising of the questions in issue between plaintifl’ 
and defendant by their means. See Pleadings. 

Examples of “ matters,” on the other hand, which may be mentioned, 
the proceedings in which are not prescribed by rules of Court, but are 
taken under various statutes for the purpose of a summary settlement of 
questions to which they give rise, are the originating summonses taken out 
under the Conveyancing Act, 1881, the Settled Land Act, 1882, sec. 17 of 
the Married Women's Property Act, 1882, for the settlement of disputes 
between husband and wife as to the wife's property, and many others 
which are raised by these originating summonses, as all summonses not in 
a cause are now called, though formerly the name was restricted to those 
which are now the commencement of actions. 

These distinctions of cause, action, matter, have various practical 
consequences, e.g, whether a proceeding is an action or not may affect the 
mode of trial ; if it is an action, the proper mode of trial may be by jury ; 
if not, by a judge without a jury, or otherwise. Moreover, the time of, 
appealing, unless special leave is obtained from the Coifrt of Appeal, in the 
case of a final judgment in an action is three months ; while no order, 
whether final or interlocutory, in any matter not an action, can be appealed 
from after the expiration of fourteen days. See Appeals. 

The writ or letter missive from the sovereign, from the date of issue of 
which the action commences — an important point in regard to the period of 
limitation under the Statutes of Limitation {q-v .) — is called a writ of 
summons. It is issued from the Central Office of the Supreme Court, or 
from a District Registry ({.u), when it is desired to commence the action 
there, at the instance of the plaintiff or his solicitor, and calls upon the 
defendant to appear and answer the demand of the writ, in default whereof 
within a fixed time, usually eight days, judgment ^ill be given against 
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him (see Appearance). The writ of summons must be served within 
twelve months from its date, or, if renewed, as it may be within the year, 
then within six months from the renewal, and so on until service is 
effected, either personally or by the acceptance of service (j.i?.) by a solicitor 
on the defendant's behalf, or in some other mode which may be directed by 
the Court. There is no officer of the Court whose duty it is to serve the 
writ, and the person who serves it must, within three days, indorse the fact 
of service on the writ, and afterwards, if judgment is to be signed inp 
default of appearance, he must swear to the fact in an affidavit of service 
(see Affidavit). 

The writ assigns, according to the nature of the claim, the Division of 
the High Court in which the action is to proceed. An indorsement on the 
writ sets out the claim for which the writ is issued, and there must also be 
indorsed on it the name and address of the plaintiff, and the name and 
address of the solicitor, if any, who obtains the issue of the writ ; and in 
either case an address for service of documents within three miles of the 
door of the Courts of Justice, or within the District Registry, if the writ is 
issued there. See Claim, Indorsement of; and Service of Writ, Address 

FOR. 

The assignment to the various Divisions of the Court follows the old 
lines of division between the Common Law, Chancery, Probate, Admiralty, 
and Divorce Courts (see Supreme Court). Only a brief indication 
of the claim is required to be indorsed, sufficient to acquaint the defendant 
with the character of the demand made ; further statement being reserved 
for the pleadings, if any. But where a debt or liquidated (ascertained) 
demand in money is sought to be recovered, in that case there may be a 
special indorsement which will serve instead of a statement of claim 
(g'.t?.). This indorsement is also applicable where the claim is for the 
recovery of land by a landlord against his tenant, or person claiming under 
him, on the expiration of a term, or the determination of the tenancy by 
notice, unless special leave to defend is obtained by the defendant ; in such 
a case a summary mode of obtaining judgment is provided by Order 14. 

In actions where the Courts have jurisdiction over the subject-matter of 
the action, but the defendant is out of the territorial jurisdiction, the writ 
is issued by leave only ; and the time limited for appearance will depend 
on the country where the defendant is. If the defendant is in Ireland or 
Scotland, the judge must exercise his discretion in granting leave, as to 
the comparative convenience of trying the case here or there. When 
the defendant is neither a British subject nor in British dominions, notice of 
the writ having been issued takes the place of the sealed copy of the writ 
itself, with winch service is effected within the jurisdiction. Where the 
defendants are husband and wife conjoined, or an infant, lunatic,, or 
partners, a corporation, or other public bo^, or if the action is to recover land 
where no one is in possession, and in Admiralty actions in rem^ special rules 
for service are provided. See Service of Writ and Admiralty Actions. 

After appearance has been entered, and if the indorsement on the writ 
is a sufficient atatement of the nature of the claim, and states that the 
plaintiff’ intends to pioceed to trial without pleadings, then, within ten days 
after appearance, the plaintiff must serve twenty-one days' notice of trial 
without pleadings. The defendant, within ten days’ after appearance, may 
then apply to the judge in chambers {q,v.) for the delivery of a statement of 
claim, which the judge may order; whereupon the pleadings follow; or 
he may order that there shall be no pleadings ; but, if he think fit, that 
particulars of claim hr of defendant's defence shall be given. If no 
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parti^ars are ordered, and there are no pleadings, all defences are open 
to the defendant on the trial. If particulars are ordered, the parties are 
bound by them. If the defendant does not take out a summons for delivery 
of a statement of claim, he cannot rely on a set-off, or counter-claim, or on 
infancy, coverture (if a married woman), Statutes of Limitation, or discharge 
under the Bankruptcy Acts, unless he gives notice to plaintiff, within ten 
days after appearance, of such special defence. 

• If the indorsement, however, does not comply with the regulations in 
being a suflBcient statement of the nature of the claim, pleadings are not 
necessary unless a statement of claim is demanded by the defendant. 
If it is required, the plaintiff* has live weeks in which to deliver it. If not 
demanded, the plaintiff' may, within six weeks, deliver one ; in each case 
the party takes the risk of having to pay tlie unnecessary costs. If the 
statement is not delivered within the prescribed time, defendant may have 
the action dismissed for want of prosecution ; and where the defendant does 
not put in his defence within the prescribed time, the plaintiff* may proceed 
to obtain judgment in manner similar to that prescribed in the case of 
default of appearance {q-v .) ; and by Order 27, according to the nature of the 
claim made, that is either by at once signing judgment, where that is 
permissible ; or, if accounts and inquiries {q.v.) are necessary, or any other 
proceedings for assessing damages, or otherwise, before the judgment can be 
given in his favqur, then by taking the prescribed course suitable to the 
particular case. 

For the rules of pleading the books of practice must be consulted ; and 
see Odgers* Principles of Pleading, They are intended, primarily, to raise 
issues of fact ; but if legal questions are raised, these may either be left to 
be disposed of at the trial, or, by order, or consent of parties, they may be 
set down for argument, and disposed of at any time before the trial. Tliis 
is ill lieu of the old practice of demurrer (y.u), which no longer exists. 

If the defendant has a set-off or counter-claim {q.v.), he may rely on it 
as if it were a statement of claim in a cross action. But this is subject to 
the discretion of the judge, if the plaintiff’ objects that such a proceeding is 
embarrassing to him. rayment into Court may also be made in satisfaction 
of debt or damages. But it may be made with a denial of liability ; except 
in cases of libel and slander, where it would obviously embarrass the 
plaintiff*. The plaintiff may accept the money and go on with the action 
if he thinks it insufficient ; and if the defendant’s lialality is established, 
but the amount paid in is found to be sufficient to satisfy the claim, he is 
entitled to judgment and the general costs (Goiitard v. Carr, 1884, 
13 Q. B. p. 598) 

A third party, other than the plaintiff* and defendant, may also be 
brought into the action, where the defendant claims a contribution or 
indemnity from such third party, by the service on him of a third party 
notice {q.v.), served like a writ of summons, and subject to the like rules as 
to appearance and default. But the plaintiff has the opportunity of 
objecting to this notice ; and it may be refused if it is embarrassing to him. 
If the third party fail to appear, the defendant may obtain judgment against 
him, whether he himself defends the action or not. 

The same course is open to a defendant against a co-defendant. 

Beyond reply {q.v.) to the statement of defence, no further pleadings 
inay be served except on leave obtained ; and, in general, the reply closes 
the pleadings. 

plaintiff must then, within six weeks, give notice of trial, and enter 
the action for trial ; and, if he does not, the defendarrt may do so, or apply 
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to have the action dismissed for want of prosecution. But in all cases 
where times are prescribed for taking the steps in an action, they may be 
extended, if sufficient cause in the opinion of the Court or judge is shown, 
by orders made in chambers {q,v,) on summons. 

Before speaking of the different modes in which an action may be tried, 
it must be noticed that there are certain interlocutory proceedings, either 
before a master of the High Court, or chief clerk or judge in 

chambers, which are carried on by means of summonses. The object of thesee> 
is to facilitate the trial of the action itself. They are the administration of 
interrogatories {q.v.) by plaintiff and defendant to each other ; the obtaining 
discovery, and inspection of documents (see Discovery) in the possession 
or power of the parties; and the admission of facts (see Admissions). 
The rule for the administration of interrogatories, for which leave must 
first be obtained, except in cases of fraud or breach of trust, with a deposit 
of money by the party seeking to administer them, which shall secure the 
other party’s costs to that extent, at least, if they are administered im- 
properly, is that they are not to be allowed for the purpose of enabling the 
party to see if he has a case, but to enable him to support his case or see if 
his case can be supported. A like payment into Court must also be made 
if discovery of documents is sought. 

Documents referred to in pleadings must be produced for inspection on 
notice. But the production of all documents is subject to any legal excep- 
tions which may be taken ; and the order is in the discretion of the judge. 
Disobedience to any order exposes a party to attachment {q>v.\ or committal 
for contempt of Court (?.u), or to have his action dismissed for want of pro- 
secution, or treated as an undefended action, as the case may be. So, too, 
when notices are given to admit facts or documents, if such admission is 
not made before trial, the costs of proof will fall upon the party refusing or 
neglecting in any event; unless the Court certifies that the refusal was 
reasonable. And not to give such notices is to run the risk of incurring 
the costs of proof at the trial. 

Upon sufficient admissions judgment may be obtained. So, too, if during 
the proceedings anterior to trial, any issue has been directed to be 
tried which in the opinion of a party entitles him to move for judgment, 
and he succeeds in establishing his contention. 

In addition to the interlocutory proceedings already mentioned, there 
may be applications for commissions to take evidence, either abroad, or, 
in case of illness, etc., of witnesses, in England (see Commission, Evidence 
on) ; for directions as to the mode of trial, whether with or without a jury, 
with assessors {q^v.), by the official or other referee, etc. (y.u). Such 
applications for directions are often included in one general summons, called 
a summons for directions (see Directions, Summons for). So, too, there 
may be applicationsbin chambers to set aside proceedings for irregularity. 
Moreover, applications may be so made for remitting actions which by reason 
of the amount involved (£100 in cases of contract), or otherwise, may be 
tried in a County Court, to some County Court for trial (see County 
Courts). Before the trial of the cause, frequently, indeed, immediately 
upon the service of the writ, a mandamus (q.v,), or injunction (j'.u), may 
be granted, or an interim receiver (see Receivers) appointed in all cases 
where it appears to the Court or a judge just or convenient so to do ; 
such interlocutory proceedings being more common in the Chancery than 
the Queen’s Bench Division. 

It should be mentioned that a cause no longer becomes abated (see 
Abatement) by the marriage, death, or bankruptcy of any of the parties, if 
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the jjatuae of action survive or continue. Pi'ovisions are made by the orders 
andJrttles for bringing in all necessary new parties, by a simple inode of 
procure, to enable the action to be pixiperly carried on. See Parties, 

Addition of. , . i 

To speak now of the actual trial of the action. If the action is for 
slander, libel, false imprisonment, malicious prosecution, seduction, or breach 
of promise to marry, either party may demand a jury. In other cases, trial 
•by judge and jury must be obtained by order. Subject to this, questions 
of fact may be tried either by a judge, a judge with assessors, or an oflicial 
or special referee as already mentioned ; or, in certain cases, by compulsory 
reference to an arbitrator {qA\). Commissioners may also be appointed for 
assizes and otherwise, with the powers of a judge of the High Court. See 
Circuits. 

Whatever be the mode of trial, witnesses are summoned to attend 
thereat by writs of subpoena ad testificandum and dtices tecum (see Subpcenas); 
the latter when they are required to produce documents in their possession 
or power. Evidence is to be given vivd voce, and in open Court, at the trial of 
an action. The parties, however, may have previously agreed that all the 
evidence shall be taken by affidavit {q.v ,) ; or it may have been ordered that 
any particular facts may be proved by affidavit and read at the trial ; or a 
witness examined, if desirable, before a commissioner or examiner (see 
Commission, Evidence on); and provision is made in such cases for the 
production for cross-examination, if either party desire it, of a witness who 
has made an affidavit. 

As to the mode of summoning juries at trials, and their qualifications j 
the respective functions of the judge and jury ; challenges of jurymen ; 
withdrawal of a juror by consent ; discharge of jury without agreement on a 
verdict (see Jury); as to witnesses; evidence; examination in chief; 
cross-examination; right of reply; amendment of pleadings; exceptions; 
stamps on documents put in as evidence ; and other like matters relating to 
the trial, — see under the respective titles. 

If the jury find a general verdict for plaintiff or defendant, judgment is 
usually entered in accordance with it. But the jury may find specific facts, 
and then the judge causes the judgment to be entered according to the legal 
effect of the findings; and in neither case is a motion for judgment neces- 
sary. Freciuently in the case of specific findings by the jury, the judge 
defers his judgment, and arrangers for the matter to be argued on 
further consideration (q.v.). As to the entry of judgment, etc., see Judg- 
ment and Associate. 

If either party impeach the correctness of the verdict of the jury, a 
new trial may be applied for to the Court of Appeal, on various grounds, 

misdirection by the judge, or the improper admission or rejection of 
evidence; but it will only be granted if the Court^is of opinion that a 
serious wrong has been occasioned; and the Court is very averse to grant- 
ing new trials, except on very strong grounds ; and it respects the province 
of tlie jury as the judge of facts, if they have had the right facts before 
them, and have really given their decision upon th§m. On other 
grounds also a new trial will be granted, if it can be shown that a 
miscarriage of justice has taken place, or would take place, if the verdict 
stood. ^ Thus, if it is shown that new evidence, discovered subsequent to 
the trial, is now available to the applicant ; or that the verdict was obtained 
by jierjury and conspiracy, and so on. But, of course, all this is subject 
to the discretion of the Court upon the circumstances under which these 
matters are brought forward. • 
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The application is made on motion, notice of which must be given 
to the other party within seven or eight days, according as the trial was 
in London, or at the assizes in the country, and it must allow fourteen 
days before the hearing. The Court will not stay execution, pending 
the application, unless under special circumstances, and it may direct the 
costs of the first trial to abide the result of the second ; and if no such 
direction is ^ven, the costs follow the event of the second trial. See Costs. 

The application to set aside the judgment is also made to the Court of * 
Appeal, and in both cases the Court may draw all inferences of fact, not 
inconsistent with the finding of the jury ; and if satisfied that it has before 
it all the materials necessary for finally determining the questions in dis- 
pute, or any of them, or for awarding any relief sought, give judgment 
accordingly ; or may direct the motion to stand over for further considera- 
tion, and direct such issues or questions to be tried and determined, and 
such accounts and inquiries to be taken and made, as it may think fit. 

During the course of the preparation for trial, the various interlocutory 
orders relating to practice and procedure, which have been spoken of, 
may be appealed from, with leave of the judge, to the Court of Appeal. 
In cases which do not fall under this head, the appeal from a judge in 
chambers is to a Divisional Court (q,v») ; but leave has to be given by the 
judge, except in cases of injunction, mandamus, appointment of receivers, 
and where the liberty of the subject is concerned (see Judicature Act, 
1894). But all appeals may be taken from the Court of Appeal to the 
House of Lords without any leave {Ford's Hotel Co, Ltd, v. Bartlett [1896], 
App. Cas. 1). 

[See Appeals ; and as to enforcing judgments, see Execution ; and for 
proceedings in County Courts under that title.] 


ActionSf Popular.— See Penal Action. 


‘ Acton Burnel (Statute of), intituledin the Statutes of the 
realm, Statutum dc Mercatorihus, was ordained by the king and his council at 
Acton Burnel in 4 Edw. i. It was intended to give merchants a speedy 
remedy for the recovery of their debts. Owing to the misinterpretation 
put upon it by the sherifis, it failed in its object, until its operation was 
enlarged by the Statutum Mercatorum of 13 Edw. i. Though it estab- 
lished the Statute Merchant {q,v,), it should be noticed that the Statute of 
Acton Burnel did not enable a creditor to sell any lands of his debtor, 
except devisable burgages. 


Acts of Union; Unffornrilty. — See Union; Uniformity. 


Actual Annual Income. — See Stroud, Jtid. Bid., in loc. 


Actual Bodily Harm.— Sec. 47 of the Offences against the 
Person Act, 1861, 24 & 25 Viet. c. 100, punishes everyone who is con- 
victed of “ an assault occasioning actual bodily harm to any person.” In 
M. V. CloLTenee, 1888, 22 Q. B. D. 23, the facts were that a husband, 
who, to his knowledge? was suffering from venereal disease, had marital. 
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intdbouree with his wife without informing her of the fact. As she suffered 
grievous bodily harm from the infection thereby communicated to her, 
the question •arose whether the husband had been rightly convicted upon 
an indictment charging him with “ unlawfully and maliciously inflicting 
orievous hodily harm,” under sec. 20 of the above Act, and with “ an assault 
upon her,” occasioning actual “ bodily harm,” under sec. 47. It was held by a 
majority of the judges in the Court for Crown Cases Keserved, that the 
"conduct of the prisoner did not constitute an offence under either section of 
the Statute, and that the conviction must be quashed. 

On an indictment for an assault occasioning actual bodily harm, the defend- 
ant may be convicted of a common assault {R v. Yeadon, 1861, L & C. 81). 
See Stroud, Jud. Diet. (“ Inflwt'’). 


Actual Capture . — In the law of prize the presumption 
is always in favour of actual capture as against those who claim to be joint 
captors. Under certain circumstances, claims of joint capture are admitted, 
but the Prize Court has again and again declared its resolution not to extend 
the operation of that doctrine. Actual capture may therefore be taken to be 
the rule which will always be enforced in the adjudication of naval prize, 
except in cases in which the application of constructive capture is well 
recognised and i established {'per Dr. Lushington, Banda and Kir'wee 
Booty, 1866, 35 L. «T. Adm. 17). 


Actual Enjoyment-— See Prescription. 


Actual Entry. — An actual entry upon land is made so soon as 
the person desiring to make an entry has any part of his body upon. the 
land, and such entry is complete and effectual even though he should im- 
mediately afterwards be dragged off by force. If the person entitled be 
hindered from making an actual entry by fear of violence, lie may make an 
entry in law by approaching as near as he safely may, and there making his 
claim, which, under such circumstances, will take effect as an actual entry. 
Proof must be given that an entry in deed could not safely be made. An 
actual entry upon the lands converts a seisin in law into a seisin in deed, 
such entry being intended to be made with that purpose and in that behalf 
(Challis, Laiv of Real Property, 2nd ed., p. 208). See Seisin. 


Actual Military Service. — The privilege of making a 
nuncupative will given to “ any soldier being in acthal military service 
(Statute of Frauds, s. 22, and Wills Act, 1 Viet, c. 26, s. 11) is confined to 
those who are on an expedition, and does not extend to soldiers quartered 
in barracks at home or in the colonies (see Stroud, m loc , ; and Nuncupative 
Will. 


Actual Possession. — As soon as a person is entitled to 
possession, and enters in the assertion of that possession, or any other person 
enters by command of that lawful owner so entitled to possession, the law 
immediately vests the actual possession in the person who has so entered. 
If there are two persons in a field, each asserting that the field is his, and 
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each doing some act in the assertion of the right of possession, and if the 
question is which of the two is in actual pomssion^ the person who has the 
title is in actual possession, and the other person is a trespsser; ... the 
question which of the two really is in possession is determined by the fact 
of the possession following the title, that is, by the law which makes it 
follow the title Maule, J., in Jones v. Chapman, 1847, 2 Ex. Eep. p. 821 ; 
and see Butcher v. Butcher, 1827, 7 Barm & Cress. 402; Hay v. Moorhouse, 
1839, 6 Bing. N. C. 52; Lowew, Telford, 1876, 1 App. Gas. 414; Bristowex^ 
Cormican, 1878, 3 App. Cas. 661 ; and Lightwood, Possession of Land), What 
amounts to “ actual possession ” for the purpose of a voting qualification was 
considered in the following cases : Mm^ay v. Thorinhy, 1846, 2 C. B. 217 ; 
Webster v. Overseers of Ashton-under-Lyne (Orme's case), 1872, L. E. 8 C. P. 
281 ; Webster v. Overseers of Ashton-under-Lyne (HadJieUs case), 1873, L. E. 

8 C. P. 306 ; Latvcock v. Overseers of Broughton, 1883, 12 Q. B. D. 369. 


Actual Seisin.— See Seisin. 


Actual Seizure. — The Mercantile Law Amendment Act, 1856, 
19 & 20 Viet. c. 97, s. 1, provides that no writ of fi, fa. or other writs of 
execution, and no writ of attachment against the goods of a debtor, shall 
prejudice the title to such goods acquired by any person bond fide and for 
a valuable consideration before the acUial seizure or attachment thereof by 
virtue of such writ ; provided that such person had not, at the time when he 
acquired such title, notice that such writ or any other writ by virtue of 
which the goods of such owner might be seized or attached, had been 
delivered to and remained unexecuted in the liands of the Sheriff, Under- 
Sheriff, or Coroner. 

In this section '' actual seizure ” means no more than “ seizure,’* inas- 
much as no such fiction as constructive seizure was resorted to before the 
Act {per Bramwell, B., Gladstone v. Padwich, 1871, L. E. 6 Ex. 203). 


Actual Total Loss. — See Marine Insurance. 


Actuary. — A person skilled in calculating the value of life-interests, 
annuities, and insurances; or an officer appointed to keep savings bank 
accounts, or the manager of an insurance company. 

In English law, the first mention of the word occurs in the Friendly 
Societies Act, 1819 {vide 59 Geo. iii. c. 128, s. 2), where we find “actuaries 
or persons skilled in cfWculation.*’ Since the establishment in 1848 of the 
Institute of Actuaries (incorporated by Eoyal Charter on the 29th July, 1884), 
the term is employed with precision to designate a person skilled in calcu- 
lating the value of life-interests, annuities, and insurances. 

The profession of actuary is one requiring a wide and varied training. 
Examinations have to be passed, which are conducted in writing, or partly 
in writing and partly vivA voce. Members of the Institute are divided into 
five classes — viz. (1) Fellows, (2) Associates, (3) Students, (4) Honorary 
members, and (5) Corresponding members. But persons who were members 
of the collective body established in the year 1848, and exercised the calling 
or profession of actuary, are fellows of the Institute as a matter of course. 
The examination to qualify students for admission to the class of associates 
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consHtBof two parts; the subjects of part i. including arithmetic, algebra, 
the Ifcst three bboks of Euclid, elements of the theory of compound interest, 
inclt&g annuities and the elements of book-keeping. The subjects of 
part ii. are, theory of compound interest, including annuities certain, the 
application of the theory of probabilities to life contingencies, the theory of 
life contingencies, including annuities and assurances on lives or survivor- 
ships, etc. If any associate should desire to become a fellow, he has a 
•further examination to pass, the subjects of which include the elements of 
the law of real and personal property, the law relating to life assurance 
contracts, and to joint-stock companies and friendly societies, the principles 
of banking and finance, including a knowledge of the constitution and 
operations of the Bank of England, etc., etc. The principal duties of an 
actuary are the making of investigations and reporting on the financial 
condition of companies under the various Friendly Societies Acts, 1838- 
1889, inclusive. 

[Vide, more particularly, the Friendly Societies Act, 1875, and the Life 
Assurance Companies Act, 1870 ; and, further, the Eoyal Charter of Incor- 
poration, Bye-Laws, and Forms of Application for Admission.] 


Ad damnum. — Under the old system of pleading, the declaration 
— now statement of claim ; and see Actions in the High Couet) — 
usually concluded ‘‘ to the damage of the plaintiff of £ , etc.” In penal 

actions {q,v.) at the suit of a common informer, as the plaintiffs right 
to the penalty did not accrue till the bringing of the action, and he could 
not have sustained any damage by a previous detention of the penalty, it 
was not proper to conclude ad damnum (1 Chit. P. C. 419). 


Address for Service.— See Service. 


Ademption is complete or partial revocation of a benefit given by 
will, by a subsequent event in the testator's lifetime, not being a revocation 
by a testamentary instrument, or in a manner authorised by the Wills Act. 

1. A legacy given to a child by the will of a parent, or of a person who 
has undertaken the duties of a parent towards the child, may be wholly or 
partially adeemed by a subsequent gift to the child in the parent’s lifetime. 
Ademption in this sense is based upon the presumption against double 
portions ; that is to say, that the Court will not impute to a parent the 
intention of providing for a child twice over. For the purposes of this 
doctrine a legacy given to a child without explanation is to be considered as 
a portion {Ex parte Pye, 1811, 18 Yes. 140 ; 11 K. E. 173). 

The doctrine does not apply to a devise of real estate {Davys v. Boucher, 

1839, 3 Y. & C. Ex. 397). 

The circumstances or the admissible evidence may show that a subsequent 
gift was not intended to be a portion, or was not intended to be in substitution 
for the benefit given by will, but in the absence of such circumstances or 
evidence the doctrine applies {Leighton v. Leighton, 1874, L. E. 18 Eq. 458; 
In re L(mn \ Laxon v. Laxon [1891], 2 Ch. 482). 

If, therefore, a father leaves legacies to his children, and afterwards makes 
one of them a gift in his lifetime, the legacy is adeemed to the extent of the 
gift (Pym V. Lockyer, 1840, 5 MyL & Cr. 29). 

Where a residue is given to children, the shailfe of one of the children 
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may in like manner be adeemed by a subsequent gift to the child {Montefiore 
y, Chiedalla, 1869, 1 De G., F. & J. 93). 

If a legacy is adeemed, the residuary legatee is necessarily benefited ; 
but, in the case of gifts of residue, the presumption against double portions 
will not be applied against a child in favour of a stranger {Meinertzagen v. 
Walters, 1872, L. E. 7 Ch. 670). 

A variance between the provision made by the will and the gift will not 
prevent ademption. The question is whether both are to be considered as** 
portions or not. Therefore a legacy given absolutely may be adeemed by a 
sum settled upon marriage, and conversely a settled legacy may be adeemed 
by an absolute gift {Trimmer v. Bayne, 1802, 7 Ves. 508, 6 E. E. 173 ; Lord 
Durham v. Wharton, 1836, 3 Cl. & Fin. 146; Kirk v. Eddowes, 1844, 3 
Hare, 509; Cooper v. Macdonald, 1873, L. E. 16 Eq. 258; Stevenson v. 
Masson, 1873, L. E. 17 Eq. 78). 

It will not prevent ademption that the legacy is in certain events given 
over. If the legacy is adeemed, the limitations over fail as well {Twining v. 
Powell, 1845, 2 Coll. 262 ; Cooper v. Macdonald, L. E. 1873, 16 Eq. 258). 

The provision by will and the gift need not be the same in kind. For 
instance, a share of residue may be adeemed by the gift of a business {In re 
Vickers; Vickers v. Vickers, 1888, 37 Ch. D. 525). 

A legacy once adeemed is not revived by a repubhcation of the will by 
a codicil {Powys v. Mansfield, 1837, 3 Myl. & Cr. 376). See Codicil; Will. 

The doctrine does not apply when the persons benefited by the will and 
the gift are entirely different ; for instance, issue of a deceased child taking 
under the will and the child himself taking under the gift, or a daughter 
and her children taking under the will, and the daughter's husband having 
land under the gift {Rose v. Rogers, 1870, 39 L. J. Ch. 791 ; Ravenscroft v. 
Jones, 1863, 32 Beav. 669, 4 De G., J. &. S. 224; Cooper v. Macdonald, 1873, 
L. E. 16 Eq. 258). 

Small occasional presents are not to be considered portions for the 
purposes of the rule {Ravenscroft v. Jones, 1863, 32 Beav. 669, 4 De G., 
J. & S. 224 ; Watson v. Watson, 1864, 33 Beav. 574). 

Upon a question of ademption, evidence is not admissible to explain 
the will, but all the circumstances attending the subsequent gift may be put 
in evidence, including declarations of the testator as to his intentions {Kirk 
V. Eddowes, 1844, 3 Hare, 509). 

2. The doctrine of ademption also applies if a legacy to a stranger is 
expressed to be given from a feeling of moral obligation, and a gift is after- 
wards made to him from the same motive. The presumption is that the 
obligation was not intended to be discharged more than once {In re Pollock ; 
Pollock V. Worrall, 1885, 28 Ch. D. 552). 

3. A legacy expressed by the will to be given for a particular purpose 
is adeemed if the testator afterwards satisfies that purpose in his lifetime 
{Deleze v. Mann, 1787, 1 Cox, 346 ; 1 E. E. 57 ; Pankhurst v. Howell, 1870, 
L. E. 6 Ch. 136). 

The same result follows if, though the legacy is not stated to be given for 
a particular purpose, it appears by presumption of law to have been so 
given, as, for instance, to satisfy a debt which is afterwards paid {In re 
Fletcher; Gillengs v. Fletcher, 1888, 38 Ch. D. 373). 

4. The term ademption is also applied to the case of a legacy of a 
specific thing which no longer exists at the testator's death. The destruction 
of the thing destroys the legacy, fiee Legacy. 

For instance, destruction by the act of God {q-v), a sale by the testator, or 
by lawful authority, or eonversion into somethmg different, will make the 
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specific gift inoperative {Durrant v. jFW«?id,T.852. 5 De G. & Sm. 343 ; 
A^iSbwner v. Mwytdre, 1786, 2 Bro. C. C. 108; Jones v. Green, 1868, L. R. 
5 Eq, 555 ; Harrison v. JoHmn, 1877, 7 Ch. D. 339; In re Freer , Freer v. 
Freer,l%62, 22 Ch. D. 622 ; In re Lane ; Luard v. Lane, 1880, 14 Ch. D. 856). 

An unauthorised conversion will not cause ademption {In re Larking ; 
Larking v. Larking, 1887, 37 Ch. D. 310). See Conversion. 

In the same way, a gift of a debt is adeemed if paid to the testator 
•during his life, whether the payment is voluntary or compulsory {In re 
Bridll 1879, 4 a P. D. 336). 

A contract for sale of the thing bequeathed enforceable against the 
testator at his death has the same effect {Watts v. Watts, 1873, L. E. 17 
Eq. 217 ; Growe v. Newton, 1891, 28 L. E. Ir. 519). 

But there is no ademption if the contract is afterwards rescinded, owing 
to a defect in the testator’s title {In re Thomas ; Thomas v. Howell, 1886, 
34 Ch. D. 166). 

It has even been held that an option to purchase certain property conferred 
by the testator after the date of his will, but not exercised till after his 
death, will destroy a specific gift of the property ( Weeding v. Weeding, 186 1 ., 
1 John. & H. 424 ; see Lawes v. Bennett, 1785, 1 Cox, 167 ; 1 E. R. 10 ; Ttrwjiley 
V. Bedwell, 1808, 14 Ves. 590 ; 9 E. R. 362 ; In re Isaacs] Isaacs v. Eeginodl 
[1894], 3 Ch. 596). 

But this doctrine has been held inapplicable to a gift of specific property, 
subject to an option of purchase existing at the date of the will {Brant v. 
Vame, 1842, 1 Y. & C. C. 580 ; Fmnss v. Smith, 1848, 2 De G. & S. 722 ; 
In re Pyle] Pyle v. Pyle [1895], 1 Ch. 724). 

A change which leaves the thing substantially the same as before will 
not adeem the gift. The question is one of fact in each case, whether the 
thing remains in effect the same or not. For instance, conversion of shares 
into stock does not, but conversion of debentures into debenture stock does, 
make such a change as to cause ademption {Oakes v. Oakes, 1852, 9 Hare, 
666 ; In re Lane ; Luard v. Lane, 1880, 14 Ch. D. 856). 

An appointment of specific securities under a power is not adeemed by a 
subsequent change of investment {In re Johnstone s Settlement, 1880, 14 Ch. 
D. 162 ; Willett v. Finlay, 1891, 29 L. E. Ir. 156, 497). 

And though there is some conflict of authority, the better opinion appears 
to be that a devise of an estate, under a power in a settlement, is not 
adeemed by a subsequent sale of the 'estate under the powers conferred by 
the settlement {Cooper v. Martin, 1867, L. E. 3 Ch. 47 ; In re Lowman ; 
Bevenish v. Foster [1895], 2 Ch. 348; see, however. Gale v. Gale, 1856, 21 
Beav. 349 ; Blake v. Blake, 1880; 15 Ch. D. 481). 

If the gift is so expressed as to show the testator’s intention that the 
legatee is to take the benefit, whatever may be the condition or state of invest- 
ment at his death of the thing given, no case of ademption will arise, and the 
gift will take effect if the property can be traced {Moore v. Moore, 1859, 29 
Beav. 496 ; Morgan y, Thomas, 1877, 6 Ch. D. 176). 

In the case of gifts of furniture in a house, a permanent removal will, 
but a temporary removal will not, deprive the legatee of the right to 

furniture {Blagrove v. Coore, 1859, 27 Beav. 138; In re Johnston] 
Cockerell v. Earl of Essex, 1884, 26 Ch. D. 538). 

I®®® Williams on Executors, part iii, bk. iii. ch. iii. ; White and Tudor, 
bth ed., vol. ii. pp. 280-382 ; Theobald on Wills, pp. 127, 631.] 


Adhering* to the Queen’s Enemies.— -See Treason. 
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Ad Idem. — A phrase descriptive of an essential element in 
an agreement or contract ; an agreement being the outcome of consenting 
minds having a distinct intention in common. If the parties are not ad 
idem there is no contract. See Contract. 


Adjacent Support.— Adjacent support is that support which^ 
land or buildings derive from the adjacent land or buildings belonging 
to a different owner. A right to land in its natural state is one of the 
natural rights given by law to every landowner, whereby peaceable enjoy- 
ment is secured to him, and he is guaranteed against damage from his 
neighbour’s acts in his own ground. A similar right for buildings may 
be acquired by long enjoyment or grant, express or implied, from both 
adjacent land and adjoining buildings {Angus v. Dalton, 1881, 6 App. 
Cas. 740). Though this right is said to be a right to support from adjacent 
land, and thus the impression is apt to be conveyed that the adjoining 
owner only is subject to the corresponding obligation to afford support, it 
often happens that support is needed-far beyond the immediate neighbour’s 
land. In such case the right and the obligation extend beyond that land 
to the more distant land of other persons {Mayor of Birmingham v. Allen, 
1877, 6 Ch. D. 284). The same principle would probably apply to buildings 
deriving support, not only from the immediate neighbour, but from other 
buildings more distant in a row. In Solomon v. The Vintners' Company, 
1859, 4 H. & N. 585, the house which was pulled down, and the house 
which fell in consequence, were not contiguous, but were separated by an 
intermediate house in the same row. 

If a landowner, entitled to adjacent support by natural right, builds, and 
so places an artificial weight on his land, his natural right is not lost ; and 
if his neighbour excavates in his own ground, in such a way that the 
dominant land would have sunk had no artificial weight been imposed, 
the dominant owner would still have his remedy at law, for the damage 
both to the land and also to the building {Broivn v. Bobins, 1859, 4 
H. & N. 186 ; Stroyan v. Knowles, 1861, 6 H. & N. 454). See Adjoining 
Owners ; Adjoining Tenements. 


Adjective Law. — ^An expression used in jurisprudence to describe 
the department of law which is concerned with practice and procedure. 
It is contrasted with ‘"substantive” law, the name applied to the law which 
the Courts are established to administer. It denotes the rules according to 
which the substantive law is administered, and the modes of procedure by 
which legal rights aje enforced. Prof. Holland {Jurisprudence, c. xv.) says : 
“ Adjective law, though it concerns piimarily the rights and acts of private 
litigants, touches closely on topics, such as the organisation of Courts, and 
the duties of judges and sheriffs, which belong to public law.” It comprises 
the rules for — 

1. Selecting the jurisdiction which has cognisance of the matter in 
question. 

2. Ascertaining the Court . which is appropriate for the decision of the 
matter. 

3. Setting in motion the machinery of the Court, so as to procure its 
decision. 

4. Setting in motioji the physical force by which the judgment! of the 
Court is in the last record to be rendered effectual 
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li tjornmon with private law, public and international law is divisible 
into iabstantive and adjective. 

^ terms “substantive” and “adjective,” originally employed by 
Bentham (Works, ii. 6), have been generally adopted by English jurists, 
although their use was severely criticised by Austin (Juriqwudmce, ii. 788). 


• Adjoining' Owners. — When lands have been acquired for the 
purpose of an undertaking, e.g. a railway, under the provisions of the Lands 
Clauses Act, 1845, or a special Act, “adjoining owners” are given certain 
rights with regard to land which is not required for the purposes of the 
undertaking, called “ superfluous lands,” a term that has received judicial 
interpretation in a number of cases (see particularly Great Western Raihoay 
V. May, 1874, L. R 7 H. L. 283; Hooper v. Bourne, 1877, 3 Q. B. D. 258 ; 
Betts V. Great Eastern Railway, 1879, 49 L. J. Ex. 197 ; Hohls v. Midland 
Railway, 1882, 51 L. J. Ch. 320). The promoters of an undertaking are 
required to sell and dispose of such superfluous lands within the time 
prescribed by the special Act, or, if no period has been prescribed, iheu 
within ten years after the expiration of the time limited by the special Axit 
for the completion of the works, giving, however (unless such lands are 
situate within a town, or are lands built upon or used for building purposes), 
a right of pre-emption, first “ to the person then entitled to the lands (if 
any) from which the same were originally severed, or if such person refuse 
to purchase the same, or cannot, after diligent inquiry be found, then the 
like offer shall be made to the person or to the several persons whose lands 
shall immediately adjoin the lands so proposed to be sold, such persons 
being capable of entering into a contract for the purchase of such lands ; 
and where more than one such person shall be entitled to such right of 
pre-emption, such offer shall be made to such persons in succession, one after 
another, in such order as the promoters of the undertaking shall think fit ” 
(Lands Clauses Act, 1845, s. 128.) The right of pre-emption thus given 
must be exercised, if at all, within six weeks after the offer of sale has been 
made to any person entitled (s. 129). Superfluous lands, not so disposed of 
at the expiration of the period prescribed, “ thereupon vest in and become 
the property of the owners of the lands adjoining thereto, in proportion to 
the extent of their lands respectively adjoining the same” (s. 127). It is 
to be observed that a person may not be an “ adjoining owner,” within 
s. 127, although he may be entitled to a right of pre-emption under s. 128 
(Hooper v. Bourne, uhi supra ; Hohhs v. Midland Railway, ubi supra), 

A company may, by its special Act, be relieved from the obligation of 
disposing of its superfluous lands, and in such a case the rights of adjoining 
owners under these sections do not arise (see Tomlin v. B'ldd, 1874, L K. 
18Eq. 368). 

It seems not quite clear whether s. 127 applies where an undertaking 
has been abandoned (see Astleij v. Manchester, Sheffield, and Lincolnshire 
Railway, 1858, 2 De G. & J. 453, 463; and Smith v. Smith, 1868, L. R 
o Ex. 282) ; but even where there has been an abandonment, the rights of 
an adjoining owner do not arise until the expiration of the prescribed period 
(Astley V. Manchester, Sheffield, and Lincolnshire Railway, uhi supra), unless, 
company have sold the land as superfluous land (Carington 
V. Wycombe Railway, 1868, L. R 3 Ch. 377), or by some act of theirs have 
shown that they are about to dispose of it as superfluous land (Astley v. 
J^nchester, She^ld, and Lincolnshire Railway , ubi supra ; London and South^ 
Western Railway Y,Blackmore, 1870, 39 L. J. Ch, 713)* It is to be observed, 
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however, that by the word “ dispose ” the Act contemplates the transfer of 
the land to some other person, not the application of it by the company to 
a new purpose {Astley v. Manchester, Shejfield, and Lincolnshire Railway, uli 
supra) ; see also Dunhill v. North-Eastern Railway [1896], 1 Ch. 121, where it 
was decided that no right of pre-emption arose where, within the prescribed 
period, lands which had been acquired by one railway company were 
compulsorily purchased by another company for the purpose of thei^ 
undertaking. 

In Hooper v. Bourne, vM supra, it was decided that where, adjoining the 
superfluous lands, there was a road, the soil of which was vested in the lord 
of the manor, but upon which certain persons were entitled to grass and 
herbage, the lord of the manor was the adjoining owner under s. 127, and 
not the persons entitled to such grass and herbage. 

Mines and minerals expressly granted to a railway company with lands 
which have become superfluous lands, under s. 127 do not pass to the 
adjoining owner with the land {Hooper v. Bourne, uli supra). Lessees for 
years may be adjoining owners under s. 128 {Coventry v. London, Brighton, 
and South Coast Railway, 1867, L. E. 5 Eq. 104), where it was also decided 
that lands separated from the superfluous lands by a private road, of which 
the lessees had the exclusive right of user during their tenancies, were 
“ immediately adjoining lands,” within the same section. 

A person may be an “adjoining owner,” within s. 128, although he 
purchased the adjoining lands from the company against which he claims a 
right of pre-emption ; and the existence of a boundary wall on land, the 
joint property of such person and the company, does not prevent such 
person from being considered an “ adjoining owner ” {London and South- 
Western Railway v. Blackmore, uli supra). 

Where there are several adjoining properties in contact with the 
superfluous land, such superfluous land is to be divided among the adjoining 
owners in proportion to the frontage of each, meaning by frontage what 
would be the length of the line of contact of each property, if such line were 
made straight from the point of intersection of the boundaries on one side 
to the point of intersection of the boundaries on the other side {Moody v. 
Gorlett, 1866, L. li. 1 Q. B. 510, 518 ; but see also Smith v. Smith, uli supra). 
As all adjoining owners have equal rights of pre-emption, if only one is 
plaintiff, an inquiry will be directed to ascertain whether any of the other 
adjoining owners are, desirous of purchasing {London and South-Western 
Railway v. Blackmore, uli supra). 

The term “ adjoining owner ” occurs also in the London Building Act, 
1894. By s. 5, subs. 32, of that statute, an “adjoining owner” is defined 
as “ the owner or one of the owners ... of land, buildings, storeys, or rooms 
adjoining those of the building owner,” and on the corresponding section 
(82) of the Metropolis Building Act, 1855 (which was repealed by the Act 
of 1894), it was decided in Fillingham v. Wood [1891], 1 Ch. 51, that a 
tenant in possession of part of a house for a greater interest than as tenant 
from year to year, was an “ adjoining owner.” 

Owners of premises “ fronting, adjoining, or abutting ” on streets are 
chargeable, under s. 150 of the Public Health Act, 1875, with the expense 
of sewering, paving, etc., the streets referred to in that section. In lAght- 
lound V. Higher Behington Local Board, 1885, 16 Q. B. D. 577, 584, Bowen, 
L. J., dealt with the meaning of “adjoining.” He said: “In considering 
whether houses adjoin, which are placed in close proximity to the part of the 
street which is to be jgaved, it is a most important fact, and in many cases 
a dominant fact, to see whettier there is a substantial access and advantage 
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which the houfi^es enjoy from that portion of the street which is to be paved, 
and a substantial access and advantage of that kind, coupled with close 
pro^dinity, may bring the case within the word ‘ adjoin,’ though there is no 
actual touch.” 

See Adjoining Tenements. 


♦ Adjoining’ Tenements. — At comiuon law, every proprietor of 
land is entitled to such support to the soil of his land from that of the 
adjoining owner as is necessary to sustain his own land in its natural 
unencumbered state, i.?. unweighted by buildings, and an action is main- 
tainable in respect of a subsidence caused by the withdrawal of such 
support. (See cases collected in Smith’s L. C., lOtli ed., vol. i. pp. 270-2.) 
There is no common-law right to support for buildings, but such a right 
may be acquired by grant, express or implied, or by prescription. (For the 
mode of acquiring such and similar rights, see Easements.) 

Where Wnches of a tree growing upon the land of one owner overhang 
that of another, the owner of the land encroached upon is entitled, witlioul 
notice, if he does not trespass on the adjoining land, to cut the branchc.s so 
far as they overhang, although they have done so for more tlian twenty 
years {Lemmon v. Webb [1895], App. Gas. 1). 

The occupier/ of one tenement of land is under no duty towards the 
occupier of the adjoining tenement to periodically cut the thistles growing 
on his land so as to prevent them from seeding, and he is not liable for any 
damage caused by seeds blown on to the adjoining land {Giles v. Walker, 
1890, 24 Q. B. 1). 656). A person is not entitled to recover for injury 
caused to his animals through eating the branches growing on his neigli- 
bour’s land, and not projecting over the same {Ponting v. Makes [1894], 
2 Q, B, 281). (For illustrations of the maxim. Sic utere tuo ut alienum 7ion 
Imdas, see Negligence and Nuisance.) 

In Viner’s Abridgment, s.v, ‘‘ Trespass ” L. a., it is stated : “ If trees 
grow in my hedge, hanging over another man’s land, and the fruit of them 
falls into the other’s land, I may justify my entry to gather up the fruit, if 
I make no longer stay there than is convenient, nor break his hedge ” ; and 
i he same is laid down with regard to trees blown over by the wind {Ibid. 
H. a., 2. But a previous request to deliver the property might probably be 
necessary (see Anthony v. Haney, 1832, 8 Bing. 186) ; and if the owner (or 
occupier) of the adjoining tenement refused, after request, to deliver up the 
property or to make any answer to the owner’s demand, “a jury might be, 
induced to presume a conversion from such silence, or at any rate the owner 
might in such a case enter and take his property, subject to the payment of 
any damage he might commit ” {per Tindal, C. J., in Anthony v. Haney, ubi 
supra at p. 193). The rule stated above with regard th the right of entry 
upon an adjoining tenement to retake fruit or trees which have accidentally 
1 alien there, appears not to hold where trees have fallen through cutting 
(Vin. Abr., “Trespass,” H. a., 2 ; Anthony v. Haney, ubi supra). See Trespass. 

Where the boundary between two adjoining tenements is marked by a 
hedge and ditch, the presumption is that the latter belongs to the owner of 
the former, but it appears doubtful whether the presumption holds where 
is not an artificial but a natural watercourse {Marshall v. Taylor 
[1895], 1 Ch. 641). 

Where adjoining tenements are divided by a party wall, the rights of 
each owner with respect to such wall depend upon the character of their 
ownership of, or interest in it, for a party wall may^mean — (1) A wall of 
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wWch the two adjoining owners are tenants in common ; or (2) A wall 
divided longitudinally into two strips, one strip belonging to each of the 
adjoining owners; or (3) A wall which belongs to one of the adjoining 
owners, but is subject to an easement or right in favour of the other to have 
it maintained as a dividing wall between the two tenements ; or (4) A wall 
divided longitudinally into two moieties, each moiety being subject to a cross- 
easement in favour of the owner of the other moiety ( Watson v. Gray, 1880, 
14 Ch. D. 192). In the absence of evidence as to the ownership of a party 
wall, a jury is entitled to find that it belongs to the adjoining proprietors as 
tenants in common (Biardard Bank of British South Africa v. Stokes, 1878, 
47 L J. Ch. 554). Where a party wall is owned by two adjoining pro- 
prietors as tenants 4n common, and one excludes the other from the use of 
such wall by placing an obstruction upon it, the only remedy of the 
excluded tenant is to remove the obstruction ( Watson v. Gray, uhi s^iipra). 
In Cubitt V. Porter, 1828, 8 Barn. & Cress. 257, it was held that, where one 
of the two tenants in common of a wall pulled down the wall, with the 
intention of rebuilding the same, and a new wall was built of a greater height 
than the old one, no trespass had been committed ; but if there has. been an 
actual ouster of one of the owners from the common property, an action is 
maintainable by him in respect thereof (Stedman v. Smith, 1857, 8 El. & 
Bl. 1). In Mayfair Property Co, v. Johnston [1894], 1 Ch. 508, where a 
tenant in common of a garden wall, in the course of building operations, 
pulled down tlie wall and rebuilt the same on a concrete foundation which 
encroached upon the land of the other tenant in common, who was a 
reversioner, the Court ordered that the wall should be divided longitudinally 
between the co-tenants, and refused a mandatory injunction to compel the 
wrongdoer to remove the encroaching foundation, but granted damages to 
the reversioner in respect of the trespass, on the ground that it was of a 
permanent nature. If the wall is not common property, but one-lialf of it 
belongs exclusively to the one proprietor and the other half exclusively to 
the adjoining proprietor, one owner may pull down his half of the wall, 
although the remaining half might not stand without support {per Holroyd, 
J., in Wiltshire v. S^ford, 1827, 1 Man. & K. K. B., 408), unless an 
easement of support has been acquired. If the wall is owned in severalty, 
with cross-easements in favour of each proprietor, and one of the owners 
pulls down his portion, he will be liable for disturbing the rights of the 
other owner. 

Tlie riglits of owners of adjoining tenements in the metropolis, respecting 
the erection of walls, etc., on the line of junction of the properties, are now 
^governed by part viii. (ss. 87-101) of the London Building Act, 1894, 57 & 
58 Viet. c. ccxiii., to which reference should be made. See also Adjoining 
Owners ; Easement ; Partv Wall ; Support. 


Adjourned Sessions.— Since the statute ll Geo. IV. & 1 
Will. IV. c. 70, s. 35, only provides for meetings of the General Quarter 
Sessions of the Peace (see Quarter Sessions) four times in each year, it 
became the practice to hold additional sessions in the intervals, and to 
treat such additional sessions as adjournments of the quarterly sessions 
last preceding. And as to the county of London, in particular, it is pro- 
vided by 51 & 52 Viet. c. 41, s. 42, subsec. 6, that adjournments of sessions 
can be held there with all the jurisdiction of the general quarter sessions. 
The general sessions and the adjourned sessions in such cases, for what- 
ever number of days they continue, are deemed in law to be one sessions, 
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and proceeding thereat is referred back to the first day of the general 
quai^ sessione (E. v. Surrey {Justkes), 1813, 1 M. & S. 479; Bamnsley 
V. Mt^hinsou, 1871, L. R. 6 Q. B. 305). An Act (1 & 2 Viet. c. 4) was even 
pas^ to remove doubts as to the legality of summoning juries for the 
trial of prisoners at adjourned quarter sessions. Justices may accordingly 
postpone any matter to adjourned sessions, and these need not be the 
sessions next succeeding those from which the adjournment takes place 
JE. V. Westmoreland {Justices)^ 1868, L. R. 3 Q. B. 457); and they may at 
any time, before the actual close of the sessions {St, Andreids, Holhorn v. 
St. Clement Danes, 1704, 2 Salk. 494, Holt, C. J.), vary or revise their 
orders or sentences ; but not after the sessions are closed {hvtcr Inhabit- 
ants of Cockfield and Boxstead, 1696, 2 Salk. 477). Even in the matter 
of costs, when costs are allowed by an order of quarter sessions, and consent 
to a taxation out of sessions is not given, no subsequent Court of quarter 
sessions has jurisdiction to order a taxation {Midland Railway Company v. 
Ghiardians of the Poor of the Edmonton Union, L. R [1895], 1 Q. B. 357). 

Frequently sessions are adjourned as a matter of course. Thus, if 
quarter sessions of a county occur while the judges of assize are sitting 
trying prisoners of the county, the usual course is for the justices not do 
proceed with their criminal trials, but to dispose of all their other business, 
and then adjourn to a future day {Anon. 9 Car. &. P. 790). Now, by 57 & 68 
Viet. c. 6, s. 1, the justices have power under such circumstances to alter 
in advance the ^ time for holding the next quarter sessions, provided the 
date fixed is not earlier than fourteen days before or later than fourteen 
days after the week in which they would otherwise be held. Again, should 
the justices, in deciding a matter, be found to be equally divided, an adjourn- 
ment must be made, for the chairman has no casting vote ; and even when 
there is merely a doubt in the minds of the magistrates, the matter may 
be adjourned for further consideration. And the justices may during the 
sessions re-hear a case after decision pronounced, on the ground that the 
parties had been taken by surprise by the evidence, or that, subsequently 
to the hearing, fresh material evidence had been discovered which might 
have affected the judgment. Care must always be taken, however, that 
matters are disposed of not later than the next ensuing original general 
or quarter sessions {Lingfield v. Battle, 1702, 2 Salk. 605). The instant the 
sessions are ended, the magistrates are functi officio, and matters cannot be 
re-opened except by appeal, if the statute allows it, or by certiorari, or by 
a case under the Summary Jurisdiction Act, 1879, or 20 & 21 Viet. c. 43, 
if the judgment is alleged to be erroneous in point of law. See also article 
on Adjournment. 

Adjournments of sessions must, in order to be valid, be made by or in 
presence of two or more justices ; that is, as large a number as is required 
to hold sessions {E. v. Westrington, 2 Bott’s P. L. 733>; and at adjourned 
sessions the business is conducted by two or more justices, just as at original 
sessions. 

Besides adjournments of general sessions, the so-called brewster 
adjourned sessions must be noticed. Besides the special sessions, known 
as the general annual licensing sessions, which are held between 20th August 
apd 14th September in every year (except in London, Middlesex, and Surrey, 
where they are held the first ten days in March), by 9 Geo. iv. c. 61, s. 3, 
there is also to be held an adjournment thereof, which is in every respect 
equivalent to a second general annual licensing meeting. These adjourned 
s^sions must be held not later than the end of September (or, in London, 
Middlesex, and Surrey, not later than the end of March) ; and such an 
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interval should elapse between the principal sessions and the adjourned 
sessions as will enable applicants who may have inadvertently omitted to 
give the proper notices, etc., to make good their omissions, without waiting 
until the next brewster sessions. That interval will be one of at least five 
days. Due notice is to be given of the adjourned sessions (9 Geo. iv. c. 61, 
8. 5) ; but such notice need not be given to applicants for renewal (37 & 
38 Viet. c. 49, 8. 26). If any objection to the granting of a renewal of 
a licence has been raised at the principal sessions, either by the justices* 
or by some third person, that matter also will be referred to an adjourned 
meeting, and then the personal attendance of the licenceholder may be 
required But personal attendance is only, as a rule, required for some 
special cause personal to the licenceholder. Wlienever the justices have 
heard and decided a case at the principal brewster sessions, however, it 
ceases to be competent to claim a re-hearing at the adjourned sessions {Ex 
parte Eushworth, 1869, 23 L. T. 120). 

Again, at the special petty sessions held yearly for the purpose of revising 
the list of men qualified and liable to serve on juries, parties who consider 
themselves unqualified from any cause, may apply to have their names 
deleted ; and the justices, on their part, may, of their own knowledge, insert 
names that appear to have been omitted, or otherwise rectify the list ; but in 
all cases, before so rectifying the list, the justices must issue notices requiring 
the parties interested to show cause, and for that purpose must appoint an 
adjournment of the aforesaid petty sessions, to be held within four days of 
the principal sessions (6 Geo iv. c. 50, s. 10 ; 25 & 26 Viet. c. 107, s. 5). 
And further, the principal sessions so held may be adjourned to a day 
within seven days of the same where default lias occurred in the production 
of a jury list, the clerk of the peace in the meantime giving the defaulting 
churchwardens or overseers notice to make good their omission at such 
adjourned sessions. 


Adjourned Su m mons. — As to the power to adjourn generally, 
see R. S. C., Order 52, r. 7. In the Chancery Division, a chief clerk may 
adjourn a summons to the judge (Order 55, rr. 15 & 69), and in all Divisions 
of the High Court a judge in chambers may adjourn a summons into 
Court, and the Court may adjourn a summons into chambers (Order 54, 
r. 9). An adjournment from the chief clerk to the judge in the Chancery 
Division is not an appeal. A party has a right to be heard by the judge 
personally, and if the judge decides against him, he ought not to be ordered 
to pay costs as on an unsuccessful appeal {In re JVatts, 1882, 22 Ch. D. 5 ; 52 
L J. Ch. 209 ; 48 L. T. 167 ; 31 W. R. 262). An adjournment into Court is 
not an appeal. It m merely a continuation of the hearing in chambers, and 
the same evidence is generally used, but further evidence may usually 
be filed and used by leave of the judge or chief clerk {In re Ghifferiel, 
1888, 36 W. R. 806). 

The costs in chambers are reserved and dealt with on the adjournment 
{Dicken v. Hamer, 1860, 2 L. T. 276). In a case where no costs would 
be given if a summons were heard by the judge in chambers, if the sum- 
mons is adjourned into Court, the unsuccessful party may be ordered to 
pay the costs occasioned by the adjournment {Henry Holden's Case, 1869, 
L. R 8 Eq. 444 ; 21 L T. 197 ; 17 VST. R. 876). If a party takes a new 
point, on the adjournment into Court, which he might have taken in 
chambers, he may be deprived of the costs of the adjournment, though the 
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result is in bis favour {In re DameSy 1888, 38 Ch. D. 210). It is entirely in the 
discretion of the judge to hear matters in chambers, or to adjourn them 
into Court {In re Ag't'i^uUurist Cattle Assurance Company, 1863, 3 De 6., 
& J. 194; 11 W. E. 330). It is usual to adjourn summonses into 
Court for argument or judgment, in cases where an appeal is desired 
{Holloway v. Cheston, 1881, 19 Ch. D. 516). 

[See Daniers Chancery Practice, 6th ed., vol ii. pp. 971-3 ; The 
^Annual Practice, notes to rules cited above.] 


Adjournment properly signifies the act of continuing the 
session, or postponing the deliberations of an assembly or meeting, to 
another time or place. Usually an adjournment is ad diem, to a day 
named, but it may also be indefinite, the Latin formula then being Eat sine 

— Sometimes the term is employed to indicate the interval between a 
meeting, and its continuation on a subsequent day. 

In Parliamentary Procedure, two kinds of adjournment are distinguished 
— adjournment of the House and adjournment of the debate. The fo^ mer 
is the continuation of the session from one day to another, Miongh 
occasionally, as at Christmas or Easter, the rising may be for a fortnight or 
c\xm longer period. Either House adjourns independently of the other, 
and during an Adjournment all unfinished business remains in the same 
state as when the House rose. An adjournment, therefore, is quite dilVerent 
from a prorogation {qA^.), which is an act of the sovereign, and closes 
the session of both Houses, including all business under consideration at 
the time ; and from a dissolution {q.v.), which occurs either on the sovereign’s 
will or by lapse of time, and means the civil death of Parliament. The 
Lords freiiuently adjourn '‘during pleasure,” when the sitting may be 
resumed at any hour of the day on which such adjournment takes place, 
simply by the acting Lord Chancellor, in his discretion, taking his seat on 
the woolsack, in presence of at least two others peers. Five o’clock P.M. is 
fixed by usage as the hour for resuming after such adjournment, and 
should the House not then resume, it will stand adjourned to the usual 
liour on the following day. In the Commons, on the other hand, adjourn- 
ment is effected by the Speaker, either wlien a quorum is not present, or 
upon a resolution carried by the House. If less than forty ineml>ers be present 
at the hour of meeting, or if it appears, on notice Ijeing taken, or on a division 
of the House, or after a report from the chairman of a committee of the whole 
House, that less than forty members are present, then the speaker adjourns 
the House until next day of meeting, without any question being first put. 
Otherwise, any member in possession of the House who has not spoken to 
tlie main question, or moved the adjournment of the debii4e, may move “ that 
tliis House do now adjourn,” or, in the case of a committee of the wliole 
House, that the chairman do now leave the chair ; whereupon, if this motion 
is seconded and affirmed, the original matter under consideration is super- 
seded, and the House immediately adjourns, the original matter disappear- 
ing from the order book, until further directions l)y the House. The 
<>ommon8 always adjourn to a time specified. As to the adjournments of 
the debate ; if it is desired to postpone a debate in progress, any member in 
possession of the House, who has not spoken to the main question, may 
debate be now adjourned, and this motion, if seconded and 
amrmed, will have the desired effect. In committee it is not competent to 
move the adjournment of the debate, the analogous motion being, that the 
c ainnan do report progress, and ask leave to sit again. On an adjourned 
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debate other than one in committee of the whole House being resumed, 
the member who moved the adjournment is in possession of the House, and 
has precedence if he rises at the proper time (see May, The Law, Privileges, 
Proceedings, and Usage of Parliament). 

At puUic meetings, anyone who has not spoken on the subject before the 
meeting, may move, without notice at any time, that this meeting do now 
adjourn, when such motion will take precedence of questions under^ 
discussion, and, unless withdrawn, be put to the vote without debate. If 
seconded and carried, it should be followed by another motion, naming a time 
and place for the adjourned meeting, unless the meeting is one of a series, 
when the adjournment will be deemed to be to the next of the series. No 
person should move or second more than one motion for adjournment during 
the same debate. At vestry meetings, the chairman has power to adjourn 
whenever necessary; and he must not exercise his power unreasonably; 
or he can have a poll taken, that is, have the votes of members for and 
against the adjournment enumerated, without regard to the number 
present. 

With regard to general meetings of companies limited under the 
Companies Acts, it is a usual clause in articles of association, that the 
chairman of such a meeting shall have power, with the consent of the meet- 
ing, to adjourn the same from time to time, and from place to place, but 
that no business shall be transacted at any adjourned meeting, other than 
the business left unfinished at the meeting from which the adjournment 
took place. A clause in these terms is included in sched. i. table A, of 
the Companies Act, 1862, and the rule, therefore, prevails in the absence 
of express modification in the articles of association. The chairman, how- 
ever, has no right to stop a meeting at his own will and pleasure, and if he 
improperly purports to do so and leaves the chair, the meeting would be 
justified in electing another chairman, and proceeding with its business 
(Chitty, J., in The National Dwellings Society y. [1894], 3 Ch. 159). 
If a meeting is adjourned to a subsequent day named, no notice of the 
adjourned meeting need be given ; but an adjournment may be indefinite, 
in which case the day for the adjourned meeting must be indicated 
by subsequent notice {B. v. Mayor, etc., of London,\^2^, 9 Barn. & Cress. 1). 
Companies’ articles of association ought expressly to state whether, at 
meetings, questions as to adjournmeiits are to be decided merely by the 
shareholders present, or by a poll which shall include proxies of absent 
shareholders. It has been doubted whether, apart from such a clause, 
proxies can be reckoned {Macdougall v. Gardiner, 1875, 1 Ch. D. 13). 

In the High Court of Justice, trials may be adjourned by a judge, if 
deemed expedient for the interests of justice, for such time and to such 
place, and upon su^h terms, if any, as he shall think fit (Order 36, r. 34). 
Application so to postpone a trial can be made at any time after notice of 
the trial, and not merely when the case is in the paper. It should, in the 
former case, be made by summons before a master or district registrar, and 
should state good reason for the adjournment — as, that a compromise is in 
progress, or that the pleadings require amendment. An order is in the 
judge's discretion, and the exercise of this discretion will not be reviewed 
by the Court of Appeal. The costs will be paid by the applicant, and if 
the case is in the paper when the application is made, will include, besides 
the fixed sum of £10 for costs of the day, all costs due to the action 
having been in the paper {Lydall v. Martinson, 1877, 5 Ch. D. 780). In the 
same way, any motion or application may be adjourned upon such terms 
as the judges shall think fit (Order 52, r. 7); and applications to chambers, 
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by silicons or otherwise, may also be adjourned from chambers into Court 
or f^m Court into chambers (Order 54, r. 9). An adjournment in the 
latter case is merely a continuation of the hearing in chambers, and costs 
are reserved without express directions {Dicken v. Hamer, 1860, 2 L. T. N. S, 
276). Evidence not tendered in chambers will not as a rule be accepted at 
the ^journed hearing in Court {In re Marsden, 1889, 40 Ch. D. 479), and 
further affidavits ought always to be filed under direction of the judge, or 
thief clerk in chambers (see further. Order 55, rr. 29 and 36). As to 
applications to postpone appeals, a notice issued in 1887 states, that upon 
production to the registrar of a consent by the solicitors of all parties, four 
clear days before the appeal is likely to be in the paper, with reasons, the 
case will be mentioned by the cause clerk to the Court, when, if the reason 
is sufficient, the appeal will be marked not to appear until the day agreed. 

In hankruptcy, similar rules as to adjournment prevail. Thus the Court 
has a general discretion to adjourn any motion or application for such times 
and on such terms as it shall think fit. And a petition part heard may be 
adjourned, the party desiring the adjournment paying the full costs of the 
day (Anon.y 1810, 1 Ilose, 24 ; Ex parte Kent, 1836, 2 Dea6. 287 ; and see B. A , 
1883, s. 105, subs. 2, and B. R, 1886, No. 32). If a petition is tons 
adjourned, fresh affidavits cannot as a rule be filed in the interval {E^ parte 
Fry, In re Stinchcomle, 1832, 1 Deac. & Ch. 488). It is more usual, therefore, 
to allow petitions to stand over. Thus, if the affidavits in support have been 
filed very late, or are very voluminous, or if the respondent’s affidavits have 
been filed very late, the Court may, upon motion by the other party, order 
the petition to stand over, that replies may be lodged, the party at fault 
paying costs. The affidavits must in that event seem to be material. 
Otherwise, without leave to file further affidavits, neither party can vary the 
case by fresh evidence {Ex parte Bawlimon, 1825, 3 L. J. Ch. 54; see B. E., 
1886, Nos. 162, 169). Further, a judge or registrar has, under the rules, 
power to adjourn matters from chambers to Court, or from Court . to 
chambers, and a judge can adjourn matters before the registrar to himself. 
At every meeting of creditors, too, a quorum must be present, otherwise 
the chairman must adjourn it to the same day and hour in the succeeding 
week, or as he may appoint, though not less than seven days, or more than 
uventy-one days from the meeting adjourned (B. A. 1883, sched. i. par. 
24), and every duly constituted meeting may be adjourned by the chairman 
with its consent, as may be convenient {Id. ibid. par. 22). Half an hour is 
the time allowed for a quorum to assemble in such cases. The adjourned 
meeting will be at the same place as the original meeting, unless another 
place is specified in the resolution for adjournment (B. R, 1886, No. 256 ; 
I^rrns 91, 92). Again, in the case of petitions for winding-up companies, 
if the Court considers an immediate order unnecessary, an immediate 
order will be refused, and the company allowed time to pity, under conditions 
(In re St. Thomas' Dock Co., 1876, 2 Ch. D. 116). Creditors’ claims in a 
winding-up may also be adjourned into Court, and if so, with costs out of 
the estate, that means the cost of adjournment, the costs in chambers being 
added to the debt {Henry Holden's case, 1869, L. E. 8 Eq. 444). 

In the Mayors Court and County Courts, adjournments are also com- 
petent for such times and under such conditions, as to costs and otherwise, 
as the Court appoints (see Common Law Procedure Act, 1854, s. 19 ; 51 & 
19 s. 106 ; Form, 143 ; and County Court Eules, 1889, Order 

1-, r. 15). No hearing fee is payable on such adjournment, if the order is 
made before the case is called on for trial, but no subsequent postponement 
will be granted until the hearing fee is paid (Order*12, r. 12). An order 
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must not be ex parte, but on notice (under Order 12, r. 11 (a)), or by notice 
for directions (under Order 15, rr. 1, 4), and no adjournment by the parties 
is operative {Morgan v. Rees, 1881, 6 Q. B. D. 608). So, too, an examiner 
of Court can adjourn an examination as he thinks proper, even without 
the consent of the witnesses. 

Lastly, in criminal trials, when a case is not concluded on one day, 
the practice is to adjourn it until next morning, the jury meanwhile being 
kept together under surveillance, so that they cannot hold communicatioif 
with third parties. In the case of misdemeanours, however, jurymen 
are generally allowed to go home for the night, on undertaking not to 
converse with anyone about the trial. It is also usual to adjourn when 
material witnesses ^are not forward ; and should a trial have been partly 
heard, the jury will be locked up in the interval {11. v. Foster, 1845, o Car. & Kir. 
201). The Court frequently adjourns, too, while the j ury are considering their 
verdict, reassembling to receive the same. Again, at sessions, the justices 
may, if they think fit, in the presence of the parties or their representatives, 
direct an adjournment, either allowing the defendant in the meantime to go 
at large, or committing him to safe custody, or discharging him upon recog- 
nisances, with or without sureties (11 & 12 Yict. c. 43, s. 16 ; and 42 (Sc 43 
Viet. c. 49, s. 20 (11)). They may also adjourn a case, and remand a person 
charged with an indictable offence, cognisable by a Court of summary juris- 
diction, to the next petty sessional Court (34 k 35 Viet. c. 112, s. 17 ; and 42 
k 43 Viet. c. 49, s. 24). If the defendant is to be detained in custody, the 
adjournment must not be for an unreasonable time ; and where a statute 
requires a conviction within a limited period, adjournments will be granted 
with caution. Justices appear, however, to have no power to continue 
recognisances, and fresh recognisances will be entered into on each adjourn- 
ment. In the interval, a justice may bring the defendant again before him, 
and he may at any time allow a person accused to go at large upon recog- 
nisances, with or without sureties (11 & 12 Viet. c. 42, s. 21). If either or 
both parties fail to appear at the adjourned hearing, the Court may proceed 
as if the parties were present, and dismiss the complaint with or without 
costs (11 & 12 Viet. c. 43, s. 16), or adjourn it for a reasonable time {Id. 
Hid. s. 13). The same justices need not sit at the adjourned sessions {q.v.) as 
were originally present, but if the Court is differently constituted, the 
evidence previously given should be repeated on oath. Eemands under 11 
k 12 Viet. c. 43, s. 21, are in a different position. These take place before 
trial, with a view to fuller inquiry, and very little evidence will justify 
detention. The justice may either verbally desire the defendant to be kept 
in custody for a period not exceeding three clear days, or, by warrant, 
remand him to some place of security for a period not exceeding eight clear 
days. In the Metropolitan Police Courts, remands are directed at latest to 
the day following the corresponding day of the ensuing week, but elsewhere 
eight clear days are allowed, so that prisoners may be detained as long as 
ten days. As to non-appearance of a defendant, “justices ought to be very 
cautious how they proceed in the absence of a defendant, unless they have 
strong ground for believing that the summons has reached him, and that he 
is wilfully disobeying it (Cockburn, C. J., in R. v. Smith, 1875, L. E. 10 Q. B. 
608). If not satisfied, they should always adjourn the hearing, and have a 
fresh summons issued, or otherwise inform defendant of the postponement. 
If, in point of fact, the summons has not been actually served, a certiorari (j.'y-) 
will lie to quash the order {Ex parte Rice Jones, 1850, lL.U.k P. 357> If 
the matter is an indictable offence, it must always be adjourned. Should, 
however, the matter be one of summary jurisdiction, and the justices be 
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satisfted that the summons was reasonably served, they may proceed in 
abseho6» or issue a warrant for defendant’s apprehension, and adjourn the 
case. A defendant cannot claim an adjournment as of right, to enable him 
to obtain professional assistance {Ex parte Biggim, 1862, 26 J. P. 244^ but 
if the charge has been varied, or if a variance appear in the evidence, he 
may ask for time to prepare his defence, and this ought not, under ordinary 
circumstances, to be refused him (11 & 12 Viet. c. 43, s. 1). 


Adjudication.— See Bankruptcy. 

Adjustment of Accounts.— See Accounts. 

Adjustment of Average.— See Average. 

Adjustment of Rights of Contributories. > v^ee 

Company. 


Admeasurement of Dower. — A writ by which an heir 
could obtain redress against the widow of his ancestor, where the heir, in 
his infancy, or his guardian, had assigned her more land as her dower than 
she ought to have. The heir could have no admeasurement if he was of 
full age at the time when he made the assignment. If the heir, before his 
guardian entered the land, assigned to the widow an excess of land as 
(lower, he could have no admeasurement during his infancy; but the 
8tat. Westm. ii. c. 7, granted a writ of admeasurement to his guardian. 
Forms of writs of admeasurement of dower are given in licgutrurti Omnittm 
Brevinni, 1595, at p. 171, a. See Dower. 


Admeasurement of Pasture.— A writ brought by a com- 
moner where another commoner had surcharged his common by putting 
on more Ijeasts than he lawfully might. Under this writ, a jury was 
summoned to declare how many beasts eacli commoner might put on the 
(tomnion, and the rights of the commoners generally. Tlie lord could not 
bring a writ of admeasurement against a tenant, nor a commoner against 
his lord. For the form of the writ, see Rcgistrmn Omnmm Brevium, 1595, 
p. 156, h. See Common. 


Ad medium filum viae. — Where the boundary between two 
properties, parishes, counties, etc., is a non-navigable river, a road or a 
ditch, the respective proprietors or authorities are presumed to have control 
up to an imaginary line or thread (filum)^ drawn through the centre of such 
river, road, or ditch. See Eiparian Owners , Eivers. 


Ad melius inquirendum. — A writ whichin certain ceases lies 
for directing a second inquisition or inquiry, where the first has been 
unsatisfactory. • 
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In the case of inquisitions by coroners, the use of the writ has been 
largely superseded by the powers of the Coroners Act, 1887, 50 & 51 Viet, 
c. 71, s. 5. See Cokoner. 

Rules 14 and 15, made under the Escheat Procedure Act, 1887, 50 & 51 
Viet. c. 57, provide that a inelius inquirendum may be awarded from time to 
time on the fiat of the Attorney-General ; or the Lord Chancellor may, in 
any case of escheat, award a melius inquirendum. In lunacy inquisitions, 
writs ad melius inquirendum are not now directed {Ex parte Cranmer, 1806,® 
12 Ves. 454 ; Ex parte Roberts, 1743, 3 Atk. 5 ; Ex parte Atkinson, 1821, 
Jac. 333; In re Holmes, 1827, 4 Russ. 182; Shelford on Lunatics, 2nd ed., 
142). See Lunacy. 

The Crown cannot traverse an inquisition, but a melius inquirendum 
may be granted on behalf of the Crown. 

On this subject generally, see R, v. Bunney, 1688, 1 Salk. 190 ; R, v. 
Curtis, 1876, 45 L. J. Q. B. 711 ; Short and Mellor’s Grown Offixe Praxtke) 
Jarvis on Coroners, 


Administering' Drugs. — l. Where drugs are administered 
for a lawful purpose, but with gross negligence and fatal results, the 
person by whose negligence they were taken is indictable for manslaughter, 
whether he be or be not a qualified chemist or medical practitioner 
{R, V. Webb, 1834, 1 Man. & R M. C. 405 ; R, v. Epencer, 1867, 10 Cox C. C. 
525 ; and see as to liability for mala praxis, Beven, Negligence, 2nd ed., 
1390-1406). 2. As to the administration of drugs with intent to murder, to 

endanger life, cause grievous bodily harm, or to injure, aggrieve, or annoy, 
see Poison. 3. As to administering drugs with intent to cause miscarriage, 
see Abortion. 4. It is felony by Statute (24 & 25 Viet. c. 100, s. 23, 
re-enacting, with amendments, 14 & 15 Viet. c. 19, s. 3), unlawfully to apply 
or administer to, or cause to be taken by, or to attempt to apply or 
administer to, or cause to be taken by, any person, any chloroform, laudanum, 
or other stupefying drug, matter, or thing, with intent to commit, or enable 
another to commit, or to assist in committing, any indictable offence. The 
offence is punishable by penal servitude for life, or any term not less than 
three years, or with imprisonment for not more than two years (24 & 25 
Viet. c. 100, s. 22 ; 54 & 55 Viet. c. 69, s. 1), and is not triable at Quarter 
Sessions (5 & 6 Viet. c. 38, s. 1). There are no reported cases on this enact- 
ment. The offence is popularly called hocussing, and is usually committed to 
facilitate robbery. Sexual intercourse with a woman stupefied by drugs being 
rape {R, v. Gamplin, 1845, 1 Den. Cr. C. 89), administration of stupefying 
drugs to a woman, with intent to overcome her resistance to sexual inter- 
course, would apparently fall within 24 & 25 Viet. c. 100, s. 22. See Rape. 


Administration Action.— The jurisdiction of the Court of 
Chancery to compel due administration of the personal estate of deceased per- 
sons has existed from a very early period. It seems to have been of gradual 
growth, and founded rather on the necessity of supplying the defects of the 
Courts of common law and the ecclesiastical Courts, than on execution 
of trusts cognisable in equity alone. 

In the Courts of common law a creditor could merely establish his debt ; 
and as to the deceased’s assets, could not obtain discovery of them, or reach 
them, if equitable, or marshaU them, where such course was necessary for 
payment of his debt. * See Executors and Administrators. 
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lie jurisdiction of the Court of Chancery to administer assets and 
distribute residues, gradually acquired to meet and supplement the defects 
of other tribunals, was firmly established in the reign of Charles ii., when it 
was held to be unaffected by the Statute of Distributions, on the ground 
that the Court afforded a more complete and effectual remedy ; and thus the 
Court acquired practically an exclusive jurisdiction. (See Spence, Equity, 
vol. i. p. 578 et seq. \ Story, Equity Jurisprudence, English ed., p. 348 
et seq) The jurisdiction of the Court of Chancery as a Court of conscience 
* operated in personam, and not in reyn, and accordingly extended to compel 
the performance of trusts by executors and trustees personally subject to 
its jurisdiction, though the subject was not within the jurisdiction, and 
though the author of the trust might have had a foreign domicile (see Penn 
V. Baltimore, 1750, 1 Ves. Sen. 444, and notes to that case in 2 L. C. Eq., 
6th ed., p. 1047 et seq) ; and accordingly it was always the practice of the 
Court to decree administration in all such cases. The jurisdiction was not 
discretionary (at all events in England), and under a long series of pre- 
cedents the plaintiff in a suit properly constituted liad a right ex debito 
justitioc to a decree (see Ewing v. Orr Ewing, 1883, 9 App. Cas. 34 ; and In 
re Blake, Jones v. Blake, 1885, 29 Ch. D., at p. 916). The advantages and 
disadvantages of this power to throw an estate “ into Chancery are obvious. 
On the one hand, trustees avoided responsibility in cases of difficulty, and 
beneficiaries secured the benefit of the Court’s control. On the other hand, 
the powers aiidMiscretion of the trustees were fettered, and delay and ex- 
pense, sometimes inordinate, were incurred. Accordingly, where it was 
desired merely to obtain the opinion or direction of the Court on some 
particular point, without a general administration, it became the practice to 
commence an administration suit, raise the particular point by the pleadings, 
get an inquiry or direction upon that point, and then stay further pro- 
ceedings. As to the former practice, see In re Moore, 1853, 23 L. J. Ch. 153 ; 
Sir George Turner’s Act, 13 & 14 Viet. c. 35, s. 19, amended by 23 & 24 
Viet. c. 38, s. 14; 2 Dan. Ch. Pr., 5th ed., 1076-1082; 2 Seton, 4th ed., 
846-7 ; Morgan, Chancery Acts ayid Orders, 4th ed., 126, 202-205; and 15 
& 16 Viet. c. 86, and 46 & 47 Viet. c. 49. The practice under the two last 
Statutes has been superseded by that introduced by the Rules of the 
Supreme Court, as set out below. 

By the Judicature Act, 1873, s. 34, the administration of the estates of 
deceased persons and the execution of trusts were assigned to the Chancery 
Division of the High Court. 

An action for administration may be commenced (1) by writ in the 
ordinary way ; (2) by writ indorsed under Order 3, r. 8, with a claim for an 
account, upon which, if the defendant fails to appear, or, after appearance, 
to satisfy the Court that there is some preliminary question to be tried, the 
ordinary order for an account may be made, on an application in chambers, 
with all necessary inquiries and directions usual in trie Chancery Division 
in similar cases (Order 15, r. 1); but only common accounts and inquiries 
will be directed under this rule, and special inquiries cannot be directed 
{In re Gyhon, Allen v. Taylor, 1885, 29 Ch. D. 834) ; (3) by originating 
summons under the following provisions : — 

Under Order 55, rr. 3 and 4, of the Rules of the Supreme Court, 1883, the 
executors or administrators of a deceased person, or any of them, and the 
trustees under any deed or instrument, or any of them, and any jierson 
claiming to be interested in the relief sought as creditor, devisee, legatee, 
pf tin, or heir-at-law or customary heir, or as cestui-que trust, or as 
claiming by assignment or otherwise under any such persons, may take out. 
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as of course, an originating summons for the determination, without an 
administration of the estate or trust, of any of the following questions or 
matters : (a) Any question affecting the rights or interests of the applicant ; 
(6) the ascertainment of any class of creditors, legatees, devisees, next of 
kin, or others ; (c) the furnishing of any particular accounts by the executors, 
or administrators, or trustees, and the vouching (when necessary) of such 
accounts ; (d) the payment into Court of any money in the hands of the exe- 
cutors, or administrators, or trustees; (e) directing the executors or adminis-^ 
trators or trustees to do, or abstain from doing, any particular act in their 
character as such; (/) the approval of any sale, purchase, compromise, 
or other transaction ; (g) the determination of any question arising in the 
administration of the estate or trust. 

Any of the persons who can take out an originating summons under the 
above provisions may in like manner apply for and obtain an order for 
the administration of the personal and real estate of the deceased, or the 
administration of the trust. The power to make an order on summons for the 
administration of a trust was introduced in 1883, and did not exist under 
15 & 16 Vict. c. 86. No order for general administration, or for the 
execution of a trust, or for accounts and inquiries concerning tlie property 
o^ a deceased person, or other property held upon any trust, or concerning 
the parties entitled thereto, can be made except by the judge in person. 

An originating summons under the above provisions for inquiries or 
directions without administration takes the place of the former Chancery 
practice as above stated (see Ee Medland, 1889, 41 Ch. D., at p. 492). The 
rule extends only to matters which would, under the former practice, have 
been determined in an administration action. A question as to a legal devise, 
or affecting a person claiming adversely to the will of a deceased person, or 
adversely to a deed of which he seeks the construction, cannot be deter- 
mined on summons (see Ei re Hoyle, Hoyle v. llayen, 1889, 41 Ch. D, 18 ; 
In re Bridge, Franks v. Worth, 1887, 56 L. J. Ch. 779) ; but the question to 
whom trustees of a will having the legal estate ouglit, according to the true 
construction of the will, to hand over the propei ty, can be so determined 
{In re Hargreaves, Midgley v. Tatky, 1889, 41 Ch. D. 401). 

Where special or peculiar relief is sought, tlie proceedings should be 
commenced by writ. Accounts and inquiries on the footing of wilful default 
cannot be directed in proceedings by originating summons {In re Hcnglcr, 
Frowde v. Hengler, W. N. (1893), 37). 

The summons by which the proceedings are commenced is prepared by 
the applicant in the prescribed form (see K. S. C., App. K, No. 1 a), and is 
issued by being sealed in the central office (Order 54, r. 4 (6)), and is assigned 
to one of the judges of the Chancery Division (Order 5, r. 9 (6)). Every 
subsequent summons relating to the same estate or trust must be marked 
with the name of the same judge (Order 55, r. 11). 

The persons to b^ served with the summons are the persons interested 
under clauses {a) to {g) supra, or, where general administration is sought, the 
residuary legatees or next of kin, or residuary devisees or heirs, or some of 
them, or the executors, administrators, or trustees, as the case may be (Order 
55, r. 5) ; and directions may be given for service on other persons (r. 6), by 
amendment of the summons. Tlie application must be supported by such 
evidence as the Court may require, and the Court may give directions for 
the trial of any questions arising thereout (r. 7), and pronounce such judg- 
ment as the nature of the case may require (r. 8), and give special directions 
as to the carriage or execution of the judgment, or service of it upon persons 
not parties (r. 9). But the discretion which, as we have seen, was not for- 
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mer^ possessed by the Court, has now been conferred upon it, and accord- 
ingly it is not obligatory on it to pronounce or make a judgment or order, 
whether on summons or otherwise, for the administration of any trust or of 
the estate of any deceased person, if the questions between the parties can 
be properly determined without such judgment or order (r. 10). Under 
this rule the Court can restrict the order simply to those points necessary 
for determination of the question in dispute ; and a party interested is en- 
titled to an administration judgment only where there are questions which 
cannot otherwise be properly determined {In re Blake, Jones v. Blake, 1885, 
29 Ch. D. 913). The rule applies also to applications under Order 15, 
r. 1, above mentioned (see In re Gyhon, Allen v. I'aylor, 1885, 29 Ch. D. 
834). Moreover, the Court, in the exercise of its discretion as to costs 
(under Order 65, r. 1), may order the plaintiff to pay the costs of any 
unnecessary or improper administration proceedings {l7i rc Blake, Jones v. 
Blake, ubi siep^). 

Order 33, r. 6, requires that, in the absence of direction otherwise, every 
judgment or order for a general account of the personal estate of a testator 
or intestate sh^all contain a direction for an inquiry what parts (if any) of 
such personal estate are outstanding or undisposed of; and, by r. 7, the 
clauses of a judgment or order containing any directions to be prosecuted in 
chambers must be numbered, so that the numbered paragraphs and the 
cliief clerk’s certificate (as to which see below) may correspond. (For 
forms of judgments and accounts and inquiries, see 2 Seton, 5th ed., pp. 
1184-1188, and it. S. C., App. L, No. 28.) 

The usual course of proceedings where a judgment or order for general 
administration lias been made is shortly as follows. 'Within ten days after 
tlie judgment or order lias been passed and entered, it must be brought into 
chambers by the party entitled to prosecute it, and a summons is issued to 
proceed on it. At the return of the summons the chief clerk of the judge 
to whom tlie action is assigned satisfies himself that all necessary parties 
are before him, or have been served with notice of the judgment, and so 
have become bound by the proceedings. Service may in certain cases be 
dispensed with, or substituted service may be ordered (E. 8. C., Order 55, 
r. 35a), and persons may be appointed to represent absent persons. General 
directions are then given as to the prosecution of the accounts and inquiries 
ordered. Advertisements are inserted in the Lo7iclo7i Gazette, and the Times or 
local newspapers, for creditors and claimants to come in and prove their 
claims within a limited period. The personal representative of tlie deceased 
examines the claims and files an affidavit verifying them, and stating whicli 
should lie admitted, and which not, and why ; or an affidavit of no claims is 
niade. On the appointed day the claims are adjudicated on, and allowed or 
disallowed, or further investigation is directed, and notice is given to any 
creditor whose claim is not allowed to attend and proven it. ' The personal 
representative prepares the accounts and verifies them by affidavit, 
stating also the deceased’s funeral expenses and the particulars of his estate 
at the date of his death and of the affidavit. The accounts are then vouclied, 
as to which special directions may be given. Any party may take the 
opinion of the judge upon any matter arising in the course of the proceed- 
ings. The accounts and inquiries having been duly taken and made, the chief 
clerk states the result of them in his certificate, which is signed by him and 
filed, and is then complete, and binding on all parties, unless a summons to vary 
it is taken out within eight days after the filing. The certificate follows the; 
lumbering of the judgment or order, as mentioned above, and under a 
judgment for general administration states: (1) the personal estate account. 
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referring to the account as verified by affidavit, with such variations as 
may have been made therein ; (2) the testator’s debts, with interest thereon ; 
(3) the funeral expenses; (4) the legacies, with interest, and annuities, 
given by the testator; (5) the outstanding personal estate; (6) the real 
estate ; (7) incumbrances on the real estate ; (8) rents and profits account. 
Each statement is followed by a statement of the evidence produced on the 
account or inquiry. (See Dan. Ch. Forms, 4th ed., No. 1410). 

After the expiration of the eight days, the action may be set down oij 
further consideration ; and if not so set down by the party having the con- 
duct of the proceedings within fourteen days from the filing of the certifi- 
cate, it may be set down by any other party. The action will not be put 
in the paper for hearing until after ten days from the day on which it 
was set down, of which at least six days’ notice before the day fixed for the 
hearing must be given to the other parties (see Order 36, r. 21). At the 
hearing the action is usually disposed of finally, but further accounts and 
inquiries may be directed where necessary or advisable, and further con- 
sideration adjourned. The further consideration may be taken in chambers 
where the matter originated, and was adjourned for further consideration, 
in chambers (see Order 55, r. 72). 

A decree for general administration could not be made under the former 
practice in the absence of a general representative of the estate {Groves v. 
Lane, 1852, 16 Jur. 1061), and this rule has not been altered by the 
Judicature Acts {Dowdeswell v. Dowdeswcll, 1878, 9 Ch. D. 294). 

In a creditor’s action he is usually expressed to sue on behalf of him- 
self and all other creditors of the deceased, thougli, as far as personal 
estate is concerned, after the passing of the Act of 1852 above referred to, 
it was no longer necessary to sue by one creditor on behalf of all (see In re 
Greaves, Bray v. Tofield, 1881, 18 Ch. D. 551, 554). 

As to the distinction between legal and equitable assets, and the order 
in which they are liable for the payment of debts, see Assets and 
Marshalling. 

Under the County Courts Act, 1888, 51 & 52 Viet. c. 43, s. 67, the 
County Court has all the powers and authorities of the High Court in actions 
or matters by creditors, legatees (whether specific, pecuniary, or residuary), 
devisees (whether in trust or otherwise), heirs-at-law, or next of kin, in 
which the personal or real or personal and real estate, against or for an 
account or administration of which the demand may be made, does not 
exceed in amount or value the sum of '£500 ; and in all such actions or 
matters the County Court judge has all the powers and authorities, for the 
purposes of the Act, of a judge of the Chancery Division. If, during the 
progress of any such action or matter, it appears that the subject-matter 
exceeds the limit of £500, the validity of any order already made is not 
affected, but the ji*dge must transfer the action or matter to the Chancery 
Division (s. 68). (lor the County Court practice, see Thompson, Prin- 
ciples of Equity and Equity Practice of the County Court, p. 237 et seq,) 

Under sec. 122 of the Bankruptcy Act, 1883, where a judgment has been 
obtained in a County Court against a debtor who cannot pay the amount 
forthwith, and who alleges that his whole indebtedness does hot exceed 
£50, the County Court may make an order for the administration of his 
estate, and such order operates as a stay of proceedings in any County 
Court or inferior Court ; and under the Bankruptcy Buies, 358, the County 
Court may make an administration order in lieu of an order for committal 
under sec. 5 of the Debtors Act, 1869, or of a receiving order. (For General 
Eules under sec. 122, •see Williams, Bankruptcy, 6th ed., p. 573.) 
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XFnder sec. 125 of the Bankruptcy Act, 1883, provision is made for the 
adminifitration in bankruptcy of the estate of a deceased insolvent on the 
petition of any creditor whose debt would have been sufficient to support a 
bankruptcy petition against him. No such petition can be presented after 
administration proceedings have been commenced in any Court ; but that 
Court may, on proof of the insolvency of the estate, transfer such proceed- 
ings to the Court of Bankruptcy. Upon the order being made, the debtor's 
•property vests in the official receiver as trustee, who realises and distributes 
it in accordance with the provisions of the Act ; and the accounts, list of 
creditors, etc., are made and verified in accordance with the practice in the 
Chancery Division. (See Williams, Bankruptcy ^ pp. 311-315 ; and Bank- 
ruptcy Act, 1890, s. 21 ; Bankruptcy Eules, 277-279a; see also Accounts 
AND Inquiries ; Bankruptcy.) 


Administration Bond; Administrators. — See 

Executors and Administrators. 


Administrative Areas.— See Local Government. 


Administrative County. — The expression administrative 
county ” means the area for which a county council is elected, in pursuance 
of the Local Government Act, 1888, s. 100. See Local Government. 


Admiral. — An admiral is an officer of the Crown, exercising its 
jurisdiction by sea. The name is not found before the time of the 
Crusades, and it is generally derived from the Arabic emir (which is 
favoured by the French form of the same word amiral, and Milton s spell- 
ing it as ammiral in the Paradise Lost). It seems that there was, in early 
times, an officer of State entrusted by the Crown witli the command and 
charge of the sea, known as the ciistos mavis or locum tenens reyis super mare, 
and in the reign of Edward i. as “ the admiral." During this reign there seem 
to have been also three or four admirals appointed for the English seas, 
with particular limits to the command of each one, and there was an admiral of 
the Cinque Ports. See Cinque Ports. The first admiral so called in England 
is said to have been William de Leybourne in 1286 ; and the first admiral of 
England, so called, seems to have been Sir Thomas Beaufort, half-brotlier of 
Henry iv., who was made admiral of the fleet and admiral of England, 
Ireland, and Aquitaine for life in 1408 ; though by another account Eichard 
Fitz Mar, Earl of Arundel and Surrey, in Kichard ii.'s roign in 1386, was the 
first to have this title. The best account of the admiral's office is given by 
Sir John Nicholl, Judge of the Admiralty Court, in the case of E. v. 
Forty-nine Casks of Brandy (1836, 3 Hag. Adm. 257). “ In early times 
there were occasionally more Lord -Admirals than one, not, however, of the 
same part of the coast, but one from the Thames northward, and one thence 
southward, besides the Lord Warden of the Cinque Ports, but not interfering 
with each other. Which, however, was the more ancient form of executing 
this office, whether by one officer or several, is mere conjecture, and it is so 
stated in the Matter of the Whale {Lord Warden of Cingue Ports v. The 
Kvng in his Office of Admiralty, 1831, 2 Hag. Adm. 438, Dr. Phillimore). 
But however that may be, I am not aware that more than one Lord 
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. Admiral has been appointed since the time of Henry viii., and the Statute 
only speaks of the Lord Admiral.” The office is in part executive and ^ in 
part judicial. The Lord Admiral was to fit out and manage all the marine 
force of the country, to build ships, to appoint officers, to command the 
ships at sea by himself and his officers. His judicial duties were to be 
executed by his lieutenant, as judge of the Court, who had jurisdiction oyer 
all matters arising upon the high seas, and was appointed by the Lord High 
Admiral, till the time of William and Mary, when Lord Pembroke was* 
appointed by the Crown under the great seal and for life. The patent of 
Lord Pembroke grants to him during pleasure, as all these offices are 
granted, the office of Lord High Admiral of England, Ireland, and Wales, 
and all dominions and territories, enumerating those in parts beyond the 
seas thereto belonging. It gives him all rights, perquisites, and jurisdictions 
of the office, among them derelicts, Hotsain, jetsam, lagan ; it also gives him 
the command of the forces at sea, the appointment of officers, and the 
direction of building, repairing, fitting out, and manning all ships of war. 
Since 1660 there have been only four Lord High Admirals — the Duke of 
York, under Charles li. ; the Earl of Pembroke, under William iii. ; Prince 
George of Denmark, under Anne ; and the Duke of Clarence, under George 
IV., who was assisted by a council (7 & 8 Geo. iv. 65); and since 1827 the 
office has been in commission. The administrative powers of the office are 
now exercised by the Admiralty, and the judicial by the Admiralty Division. 

(See Admikalty, The, and Admiralty Division.) 

The Crown also in former times made grants to certain persons to be ad- 
mirals or exercise Admiralty jurisdiction within certain places independently 
of the Lord High Admiral ; but any military power that they may have 
had has long ceased to exist, and their Admiralty jurisdiction only extends 
to the civil rights conferred on them, such as the rights to wrecks or other 
droits of Admiralty found within the limits of their manors, and these rights 
are now controlled by the general statutory provisions as to wrecks (M. S. 
A., 1894). In the case of IL v. Fmi/y-nme Cad's of Brandy {mpra), the 
successor in title of Sir Christoplier Hatton, Chancellor to Queen Elizabeth, 
to whom that queen had granted to be admiral of Corfe Castle and the 
Isle of Purbeck, successfully claimed certain casks which had been washed 
ashore on his land ; but others which were found lioating and not touching 
the ground within three miles from the shore went to the Crown as droits 
of Admiralty. Sir John Nicholl in that case intimates an opinion that the 
Crown had not the power to grant such jurisdiction on the high seas, Lc, 
lielow low-wat('T mark, to any subject. 

Except in this sense, the name is now only applied to officers holding the 
highest rank in the royal navy. Admirals have various grades of rank, 
viz. admirals of the lleet, admirals, vice-admirals, and rear-admirals, the 
numbers of each rtnk being fixed by Admiralty regulations, made under 
Orders in Council. They arc flag-officers, i.e. officers commanding squadrons 
of ships, and were formerly distinguished by belonging to the White, Blue, 
and Ked squadrons of the Fleet respectively. The lied squadron, which had 
not existed for a century before 1806, was then revived in commemoration of 
the victory of Trafalgar. These divisions were abolished in 1864, and the 
distinguishing flags of these officers are now — for an admiral of the fleet, 
the Union Jack at the mainmast head ; while admirals, vice-admirals, and 
rear-admirals hoist a white flag with a red St. George's Cross at the main- 
mast, foremast, and mizzenmast head respectively ; and if the ship be one- 
masted, in the case of a vice-admiral one red ball is added in the upper 
left quarter of the flag, •and two red balls in the case of a rear-admiral. 
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Iheir combatant powers, duties, and liabilities are defined in the Naval 
Discipline Act of 1866, 29 & 30 Viet. c. 109, and the Admiralty Eegulations. 
Among them is the power of authorising the arrest of offenders against that 
Act, by warrant under their hand (s. 50) ; and it seems that an order to 
arrest without a warrant is sufficient generally {E. v. Cuming, 1887, 19 Q. 
B. D. 13). Civilly, like all other naval officers, they are exempt from serving 
as jurymen or churchwardens (Jury Act, 1870, s. 9 and sched.; Prideaux, 
^Jlmrchwarden-s* Guide, p. 12). See Navy. 

[Comyn’s Digest, “Admiral Enyclopaxlia Jh'itirnnieu.'] 

Admiralty Action. — Every action may he said to he an 
Admiralty action which is maintaiuahle in tlie Admiralty Division, 
whether it was, before the Judicature Act, 1873, ])eculiar to the Admiralty 
(Jourt, or triable concurrently there and in the Common Law and Chancery 
Courts. The former kind of actions are now expressly assigned to the 
Admiralty Division (Judicature Act, 1873, s. 35) ; the latter, though assign- 
able to any Division of tlie High Court (S. C. 11. 1883, Order 5, r. ."»), 
are in practice, where advantage can be taken of the process in rem, 
which is only available in the Admiralty, generally assigned or tricnl 
there. The Admiralty Court formerly exercised jurisdiction by two 
kinds of process — one in personam, the other in rein. By the former, 
the person of the defendant was arrested and detained till lie gave 
security to answer the claim ; l)y the latter, the property wliich laid given 
rise to the cause of action, could be arrested and made liable to satisfy the 
])laintift‘ In early times, the former was the regular method, the latter 
l>eing only resorted to when the person of the defendant could not be 
attached ; but the former has now become obsolete, the last instance of its 
exercise being said to have been in 1780 {The Clam, 1855, Swa. Ad. 1 ). The 
j)rocess in rem since that time has been tlie distinctive Admiralty process, 
ill all cases wdicre a res or property at sea was concerned, and it has accom- 
panied all the additions made to Admiralty jurisdiction. But the Admiralty 
Court also had an inherent power to exercise jurisdiction in 2 >(^rsonam 'm 
the ordinary way, and could make use of it in all cases wliere an action in 
rem would have been available, if the res had not been inaccessible to the 
l)rocess {e.g. vessel sinking which had caused a collision), excejit in the 
case of bottomry (and wages before power was given by Admiralty 
Act, 1861), and also in certain cases of injury done to person or 
property, by persons on the high seas ; what those persons were it is not 
clearly settled, except that certainly they did not include pilots, nor perhai)S 
masters of ships. “ The Court of Admiralty exercised jurisdiction in per- 
sonarn, wherever there was a proceeding in rem, but then it limited the 
damages recoverable to the value of the res. It exercised a personal juris- 
diction in the nature of a disciplinary authority, as for assault by officers 
of ships on the high seas, where there was no jurisdiction in rern. But 
this, as in The Ruckers, was done with hesitation when the plaintiff was 
not one of the ship’s company, but only a passenger, though the proceed- 
ing was against the master ” (Kay, L. J., R. v. City of London Court Judge 
[1892], 1 Q. B. 273; and see Lord Herschell, The Zeta [1893], Apj). Cas. 
468 ; The Heinrich Bjorn, 1886, 11 App. Cas. 270). Whenever new juris- 
diction was given to the Court by statute, it was made exercisable both 
in rem and in personam (Admiralty Act, 1861, s. 38). 

The following causes were within the exclusive jurisdiction of the 
Court : — Salvage both on the Ligh seas and within the body of an English 
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county (Admiralty Act, 1840, s. 6) ; life salvage of persons on board British 
ships in any waters, and foreign ships in British waters, or anywhere 
with the consent of their governments (M. S. A., 1854, s. 458 ; and 1862, s. 59 ; 
and Admiralty Act, 1861, s. 9, now consolidated in M. S. A, 1894, s. 544); 
bottomry ; necessaries supplied to foreign ships, or ships owned by persons 
not domiciled in England or Wales (Admiralty Court Acts, 1840 and 1861) ; 
possession of ships. It has also been said that any action in rem could be 
brought in the Admiralty Court upon a foreign judgment in rem, in ordei** 
to enforce it in England {The City of Mecca, 1879, 5 P. D. 28; Sir E. 
Phillimore in the Court of Appeal (6 P. D. 106) ; Baggallay, L. J., seems to 
doubt this, Jessel, M. R, to support it. The following actions belonged to the 
Admiralty concurrent jurisdiction: — Collision or damage, both to property and 
persons, by ships (Admiralty Act, 1861, s. 7; The Theta [1894], Prob. 280), 
whether on the high seas or in the body of an English county (Admiralty 
Court Act, 1840, s. 6), and in foreign waters, even in inland waters, whether 
the ships are foreign or British {The Diana and The Courier, 1863, Lush. 
593 and 541); damage to ships caused by persons on board other ships, e.g. 
officer in charge of a Queen*s ship {The Swallow, 1856, Swa. Ad. 30) ; and 
injury by persons to persons (see above. The Buchers, 1801, 4 Rob. C. 73); 
damage to cargo carried in any foreign ship to a port in England or Wales 
(Admiralty Court Act, 1861, s. 6) ; towage on the high seas and within a 
county (Admiralty Act, 1840, s. 6); wages and pilotage, earned by masters, 
seamen, and any persons employed on board a ship, whether British or 
foreign, in the latter case with the consent of the ship s consul, under any 
kind of contract, and dishirsements by master on account of the ship 
(M. S. A., 1854, s. 191; and Admiralty Court Act, 1861, s. 10; now re-enacted 
in M. S. A., 1894, ss. 155-167, and 742); mortgage, in actions by mort- 
gagees of a ship, if she is under process of the Court (Admiralty Court Act, 
1840, 8. 3), or if the mortgage was registered under the Merchants* Shipping 
Acts (Admiralty Court Act, 1861, s. 11) ; questions as to the title, ownership, 
and management of ships. Besides these there is also tlie action for limita- 
tion of liability, by which shipowners can limit their liability for loss done 
without their actual fault or privity l)y their ships to other ships, to £15 
per ton, in case of loss of life, and £8 per ton otherwise ; jurisdiction in 
such aqtions was at first given exclusively to the Chancery Court (M. S. A., 
1854, s. 514), but the Admiralty Court obtained concurrent jurisdiction 
over them in 1861, in cases where the ship was under process of the 
Court; and since 1873 the Division has the same powers as the Chancery 
Court had before. 

The Admiralty jurisdiction of the County Courts is perhaps the best 
illustration of what is meant by Admiralty actions. All of them have a 
common-law jurisdiction limited to claims of £50 ; those of them which are 
given Admiralty jurisdiction can try the following causes up to a much higher 
limit, namely, salvage, where the value of the salved property does not 
exceed £1000, or the claim for reward £300 ; tmage, necessaries, and wages, 
actions where the claim does not exceed £150; claims for damage 
to cargo or by collision {q.v.), up to £300 ; and in any of the above actions 
beyond the statutory limit if the parties so agree (County Courts 
Admiralty Act, 1868, s. 3). This Act has been declared to mean that the 
County Courts thereby enjoy the same jurisdiction as the Admiralty Court 
possessed at the time when the Act passed {R. v. Judge of City of London 
Court [1892], 1 Q. B. 272), Another Act, that of 1869, adds to the preced- 
ing one a jurisdiction over claims arising out of breaches of charter-parties, 
and other contracts for carriage of goods in foreign ships, or torts in respect 



ADMIKALTY DIVISION 


143 


ther^f (s. 2). This Act gives the County Courts a jurisdiction which is not 
limited by that which the Admiralty Court had at the time of the Act being 
pass^ {The Cargo ex Argos, 1873, L. R 5 P. C. 134 ; The Aline, 1880, 5 Ex. D. 
227). This jurisdiction is not affected by the general County Courts Act 
of 1888, which is to be read as one with the special Acts. 

The process in rem is described under Arrest of Ship ; that in personam 
is the same as the ordinary action in the other Divisions of the High 
Court. See Actions in the High Court. The procedure in Admiralty 
actions is governed by numerous orders and rules of the Supreme Court, 
which are set out in Williams and Bruce, 605-622. 

For the various actions considered in detail, see Bottomry ; Collision or 
Damage; Cargo; Mortgage; Necessaries; Pilotage; Possession; Sal- 
vage; Towage; Wages. 

[Williams and Bruce, Admiralty Practice ; Eoscoe, Admamliy Practice.'] 


Admiralty Advocate.— See Advocate, Queen’s. 


Admiralty Division. — This is a Division of the High Court 
consisting of two judges (who also hear Probate and Divorce causes), which 
exercises all the jurisdiction formerly possessed by the High Court of 
Admiralty (Judicature Acts, 1873, ss. 16, 22, 31, 36, and 1875, s. 11) as 
well as that directly given to itself. An account of its position thus in- 
volves a description of the powers of the Admiralty Court, which it 
succeeded. It is beyond the limits of this article to enter even cursorily 
on the history of that Court (which will be found in Williams and Bruce, 
Introduction, and in the arguments and decisions in JB. v. Judge of City of 
London Court [1891], 1 Q. B. 273, and The Zeta [1893], App. Cas. 468), beyond 
saying that it was a Court of great antiquity, — the Admiral and Court of 
Admiralty have been time out of mind, and so it was said in the time of 
Eichard i. (Co. Lit., quoted by Com. Dig. Adm.), — in which the Lord High 
Admiral or his lieutenant exercised civil and criminal jurisdiction over matters 
and offences arising on the high seas, certainly from the time of Edward iii. 
It was a Court of limited jurisdiction, liable to prohibition by the Courts of 
common law, which, by statutes and prohibitions, strictly confined its 
jurisdiction to matters on the high seas (13 Eich. ii.; 15 Eich. ii. 3 ; 2 Hen. iv. 
11) until 1861, when it was made a Court of Eecord. See Court of 
Eecord. Its jurisdiction was original and statutory, the latter being 
given to it mainly by enactments of the present reign. It was on the 
one hand an Instance Court, exercising civil and criminal jurisdiction, and 
on the other a Prize Court. Its prize jurisdiction, ^however, was not 
inherent, but was granted to it by special commission from time to time, 
and it does not go back further than the middle of the seventeenth century 
{Lindo V. Rodney, 1782^ Doug. 613, Lord Mansfield) ; it was, however, 
made part of its regular jurisdiction by the Naval Prize Act of 1864. 

The criminal jurisdiction of the Instance Court extended over all 
offences committed on the high seas, not triable by the Common Law Courts, 
viz. murder, treason, piracy, and felony on the high seas, and murder, may hem 
in great ships hovering in the main stream of great rivers beneath the bridge 
of such rivers nigh the sea (15 Eich. li. 3); and by 28 Henry viii. c. 25, a 
special commission was established to exercise this jurisdiction, consisting 
of the admiral and his deputy and others, usually common-law judges, 
according to the law of the land. But in 1835, when the ^ntral Criminal 
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Court {q,v,) was established, this jurisdiction was transferred to it, the judge 
of the Admiralty being made a member of that tribunal ; and in 1844 all 
offences committed within the jurisdiction of the Admiralty were made 
triable in the county where the offender was in custody, as if they had been 
committed in that , county. The Admiralty Court, till 1866, had also 
authority to administer discipline in the Eoyal Navy, but this is now 
performed by naval courts-martial. ^ 

The civil jurisdiction inherent in the Instance Court seems to have 
been restricted to torts to property, and in some cases to persons, and 
salvage on the high seas, suits for possession of ships where no claim of 
title was raised, hypothecation or bottomry of ships' freights and cargoes, 
seamen's wages not earned under a special contract, restitution of goods 
piratically seized on the high seas, and forfeiture of the goods of pirates as 
droits of Admiralty. The law which it administered was the general 
maritime law, as ado))tcd by itself from maritime customs and laws common 
to all nations, and codes of sea law such as the Laws of Olcron (composed by 
our Kichard l.) and tlie Consulate of the Sea. “ The law which is adminis- 
tered in the Admiralty Court of England is the English maritime law. It 
is not the municipal law of the country, but it is tlu‘. law which tlie English 
Court of Admiralty, eitlier by Act of Parliament or by reiterated decisions 
and traditions and principles, had adopted as the English maritime law. 
This is what every judge in the Admiralty Court of England lias promul- 
gated (Lord Stowell and those before him and Dr. Lushington after him), 
and I do not understand that the present learned judge of the Admiralty 
Court (Sir Eobert Phillimore) differs in the least from them" (Brett, L. J., 
in The GaeMno v. Maria, 1882, 7 P. D. 148). “Neither the laws of the 
Khodians nor of Oleron nor of Wisby nor of the Hanse Towns are of 

themselves any part of the law of England But they contain many 

valuable principles and statements of marine practice, which, together with 
principles found in the Digest, and in the French and other ordinances, were 
used by the judges of the English Court of Admiralty when they were 
moulding, and reducing to form, the principles and ])ractice of their Court " 
(Lord Esher, M. R, Gas Float Whitton, No. 3 [1896], Prob. 47). 

The following jurisdiction was given to tlie Court by modern statutes : 
power to decide the title to or ownership of any ship or its proceeds, and 
claims for salvage, damage, towage, and necessaries supplied to a foreign ship 
within the body of a county as upon the high seas (Adm. Act, 1840, s. 6); 
and power to try questions of booty of war (i.e. land prize), whenever such 
shall be referred to it by the Crown (ibid. s. 22 ; sec Bootv) ; over claims by 
material-men (e//. builders) against a ship under arrest of the Court ; neces- 
saries supplied to any ship elsewhere than in ports to which she belongs if 
no part owner of her reside in England or Wales ; damage done by any ship ; 
damage to cargo carried in a foreign ship into any port in England or 
Wales ; questions of co-ownership ; hf e salvage from a British ship anywhere, 
or from a foreign ship in British waters and elsewhere with the consent of 
its government (now re-enacted in M. S. A., 1 894, ss. 544 and 545) ; wages 
and disbursements of masters of ships (Adm. Act, 1861, ss. 9-10). It also 
was given power to decide claims by Queen's ships for captures from pirates, 
and to condemn all such captured property as droits of Admiralty, 
subject to the owners' right to recover it on paying one-eighth of its value 
as salvage (1850, 13 & 14 Viet. c. 26, s. 2). It was made a regular Prize 
Court, with power to decide questions of ransom, petitions of right in prize 
cases, punish disobedience of convoyed ships to the man-of-war in charge 
of them, and award damages to convoyed ships exposed to danger by the 
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offi^r in charge of the convoy (Prize Act, 1864, ss. 1, 2,45,46; Naval 
piaeipline Act, 1866, s. 30 ; see Prize). It had jurisdiction to decide 
questions of seizure of ships under the Foreign Enlistment Act, 1870, s. 19 
(see Foreign Enlistment); to punish merchant ships for carrying improper 
colours, or assuming a nationality which they did not possess, and to remove 
masters of ships, on the application of persons interested in them (now 
given to the High Court by M. S. A., 1894, ss. 73 and 472). By the Admiralty 
County Courts Act, 1868, it was made the Court of Appeal from County 
Courts in Admiralty causes. 

Since the Court has been merged in the Division, the latter has received 
jurisdiction in cases under the Slave Trade Act, 1874; and the Pacific 
Islands Kidnapping Act, 1875. It would probably exercise the duty of the 
High Court to hear appeals from decisions of Courts of summary jurisdiction, 
naval courts, or a wreck commissioner, or a stipendiary magistrate, in 
inquiries into maritime casualties (M. S. A., 1894, s. 475); from Colonial 
Courts of Inquiry into maritime casualties {iUd, s. 478) ; and from summary 
decisions of County Courts in salvage causes {ibid, s. 547). In practice, the 
judges of the Admiralty Division do not exercise criminal jurisdiction, 
though as judges of the High Court they can do so ; and in B. v. Keyn, 
1876, 2 Ex. D. 63, a case which led to the passing of the Territorial Waters 
Act, 1878, extending the criminal jurisdiction of the admiral over all 
oflences comnvitted within three miles of the English coast. Sir Eobert 
Phillimore, then judge of the Admiralty Division, sat as a member of the 
Court for Crown Cases Eeserved. (Williams and Bruce, Admiralty,) 


Admiralty, Droits of.— See Admiralty, The; Capture; 
Declaration of War ; Enemy’s Goods. 


Admiralty, The. — In any Act of Parliament the expression “ the 
Admiralty ” means the Lord High Admiral of the United Kingdom, for the 
time being, or the commissioners for the time being for executing that 
office (Interpretation Act, 1889, s. 12 (4)). The Admiralty Office is the 
State Department which exercises the administrative powers of the Lord 
High Admiral (see Admiral), by means of commissioners appointed by 
the Crown for that purpose, and known as the Lords Commissioners of the 
Admiralty. The office of Lord High Admiral was first put in commission 
in 1632 ; during the Commonwealth it was administered by a committee 
of Parliament ; in 1690, under William and Mary, it was again put 
in commission, and, with a few short intervals, when a Lord High 
Admiral was appointed, it has so remained ever since. The commis- 
sioners consist of the First Lord, whose position is equal to that of a 
principal Secretary of State, and who is responsible to the Crown and to 
Parliament for the Department ; four Naval Lords (naval officers), of whom 
the senior ones are responsible for the personnel of the Navy, and the third, 
the comptroller, is responsible for its material; and a Civil Lord. The 
Admiralty Board comprises the commissioners, and also a Financial and a 
Permanent Secretary (Anson, Law of Constitution, “ Crown,” 86, 393). The 
Board administers and controls the affairs of the Eoyal Navy, and by the 
Army Act, 1881, s. 179, those of the Eoyal Marines. In this capacity it 
grants all commissions held by officers in the Navy and Marines ; its leave 
before any commission can be resigned {B. v. Gumvng, 1887, 
ly Q. B. D. 13 ; Hearson v. Churchill 118911, 2 Q. B. 14?1) ; and its consent is 
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requisite before any salvage reward is allowed to be claimed by any of the 
Queen’s ships for services rendered to other vessels (M. S. A., 1894, s. 657 ; 
for form of consent, see Tht Cargo ex Woosting, 1876, 1 P. D. 262). Although 
there is no jurisdiction to issue process against the Lords of the Admiralty 
personally, in cases of damage or salvage, or the like, where the Queen’s ships 
are concerned, the Admiralty generally appear to defend the action when 
brought against the officer in charge. It may bring actions in its own 
name to protect its public property, such as naval stores and equipments, and 
its rights in contract and tort (1868, 31 & 32 Viet. c. 78); it may acquire 
land for public purposes either by agreement or compulsorily (1864, 27 & 
28 Viet. c. 57 ; 1865, 28 & 29 Viet. c. 124) ; for coastguard service (1856, 
19 & 20 Viet. c. 83) ; it has general rights and powers over dockyards 
(1865, 28 & 29 Viet. c. 125) ; it administers Greenwich Hospital (28 & 29 
Viet. c. 89), to which it is empowered to hand over any undisposed-of 
residue of officers’, sailors’, or marines’ effects, after the lapse of a certain 
time from their deaths (28 & 29 Viet. c. Ill, and (1889) 52 & 53 Viet. c. 
42, s. 30). 

One branch of the Lord High Admiral’s original administrative powers, 
viz. the droits or perquisites of Admiralty, has been reserved to the Crown 
since 1702, when Prince George of Denmark, then Lord High Admiral, 
surrendered all the rights, profits, perquisites, and advantages belonging to 
the office, in consideration of a fixed yearly sum of £7000 a year (which, 
by an Act of George ii., was divided among the Commissioners). To 
quote Sir J. Nicholl: ''To the office of Lord High Admiral certain per- 
quisites belonged from time immemorial, and it is to the king in his office 
of Admiralty that these droits now belong, unless, by authority of Parlia- 
ment, they are otherwise applied ” {R. v. Forty-nine Casks of Brandy, 
ante). By a statute of the first year of the Queen’s reign, these droits, as 
part of the Crown hereditary revenues, go to the Consolidated Fund (1 & 2 
Viet. c. 2, s. 7), as they did under William IV. Droits of Admiralty compre- 
hend all ships, boats, or cargoes derelict on the high seas, flotsam, jetsam, 
and lagan, treasure, deodands, and wrecks, not granted by the Crown to 
subjects, e,g, lords of manors ; of all these the Lord High Admiral had the 
custody, and if no owner appeared to claim them within a year and a 
day, the Court of Admiralty condemned them as his property. This juris- 
diction still exists, and is vested in the Admiralty Division ; but where 
such property is found within the tidal waters of the United Kingdom, it 
is dealt with under the provisions of the Merchant Shipping Act, 1894, 
ss. 510-529; and if unclaimed in a year, is forfeited to the Crown. The 
Act, however, only applies to British tidal waters ; and derelicts, etc., found 
on the high seas, do not seem to be affected by it. They belong to the 
Crown, subject to rewarding the salvors, for which power is reserved by 
1 & 2 Viet. c. 2, s.®12 {The Agiiila, 1798, 1 Rob. C. 43 ; R, v. Derelicts, 1825, 
1 Hag. Adm. 383 ; The Dantzic Packet, 1837, 3 Hag, Adm. 385), after suit in 
the Admiralty Division. Admii’alty droits also include all royal fishes, such 
as whales, sturgeons, porpoises (Sir L. Jenkins, i. 89 and 98) ; all ships or goods 
of the enemy taken without commission from the Admiralty (1864, l?rize 
Act, s. 39), or found in " ports, creeks, or roads in the British dominions, 
unless they come in voluntarily upon revolt, or are driven in by the king’s 
cruisers,” i,e, if they do so by accident or ignorance (Order in Council of 
1655 ; The Rehekah, 1799, 1 Rob. C. 227 ; The Maria Franj^aiM, 1806, 6 
Rob. C. 297; Raft of Russian Timber, 1859, 5 Jur. N. S. 1109); all goods taken 
from pirates, and belonging to them after they have been convicted of piracy 
{The Panda, 1842, l»Eob. W. 423); but a sale of piratical property tp an 
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purchaser prevented the forfeiture attaching {The Telegrafo, 1871, 
L 8 P* C. 673). All property recaptured from pirates by ships of the Eoyal 
Navy pays one-eighth of its value as salvage to the captors, and the residue, 
if iqiciaimed by the owners, becomes a droit of Admiralty (1850, 13 & 14 
Viet c. 26, s. 5). There is an important difference between the Crown s 
rmhiB jure cororice, and those in its office of Admiralty as regards captures 
of enemy’s ships. The property in prizes belongs to the Crown, though in 
practice it abandons its rights in favour of the captors (Prize Act, 1864, 
s 55) ; but the captors must have a commission from the Admiralty, or the 
captured property is a droit of Admiralty. Thus it was held that if soldiers 
from the land take a ship which is at sea, that is a droit of Admiralty ; and 
that, if an uncommissioned ship assist a commissioned ship in taking a 
prize, the latter will only get half of the value, and the other half is an 
Admiralty droit (The Rehekah, above). The Admiralty may buy, without 
condemnation, goods on board a foreign ship, taken while carrying them to 
the enemy (Prize Act, 1864, s. 38). 

All civil droits of Admiralty now vest in the Board of Trade (17 & 18 
Viet. c. 20, s. 10, 1854), and are dealt with by them according to the provi- 
sions of the Merchant Shipping Act, 1894, wdiere they are found witliin 
British jurisdiction, and beyond that limit (three miles from the shore), at 
their discretion. When sold, droits of Admiralty are subject to the same 
duties as if they had been regularly imported (39 & 40 Viet. c. 35, s. 1, 
sched.) ; and all wreck (which expression includes jetsam, flotsam, lagan, 
and derelict) brought or coming into the United Kingdom or Isle of Man, if 
foreign goods, pay the same (luty as if they had been imported (M. S. A., 
1894, s. 569. The institution of Colonial Courts of Admiralty does not 
alter the right of the Crown to the droits of Admiralty or droits of for- 
feitures to the Crown in any British possession ; but the Crown may direct 
that any such droits and forfeitures shall form part of the revenues of that 
IKjssession, either for ever or for a fixed time (Colonial Courts of Admiralty 
Act, 1890, s. 27). 


Admission in Criminal Cases. — An admission in criminal 
cases is any statement made by an accused person of his guilt, or of 
any fact or circumstance tending to prove it ; or any assent to any 
statement made in his presence and hearing, relative to any fact within 
his knowledge. To be admissible in evidence against tlie person making 
it, sucli admission must be proved by the prosecutor to have been made 
freely and voluntarily, and not to have been preceded by any threat or 
induceinent by any person in authority (R, v. Thompson [1893], 2 Q. B. 12). 
There is some divergence of judicial opinion as to the admissibility of 
answers to questions put by the police without cautiofi to persons then 
in custody or subsequently arrested (R. v. Brackeiihnry, 1893, 17 Cox C. C. 
618, and note). See Confession. 


Admission of Solicitor. — See Solicitor. 


Admissions may for convenience be divided into (A) direct 
admissions, made for the purposes of an action under the rules of practice ; 
and (B) relevant admissions, constituting, with the Declarations (of 
dead persons) and the Confessions (of prisoners), exceptions to the rule 
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which excludes from proof statements not made upon oath by a witness in 
the action as being Heaesay. 

Note. — In the following article, T. means Taylor on Evidence ; E. N. P., 
Eoscoe’s Nisi Prius Evidence^ 16th ed. ; and S., Stephen’s Digest of Evidence. 

(A) Direct Admissions. — 1. By Pleadings. — ^Every allegation of fact 
in any pleading, not being a petition or summons, if not denied, or stated to be 
not admitted in the pleading of the opposite party, is taken to be admitted, 
except as against infants or persons of unsound mind (Order 19, r. 13). Ah 
evasive denial, not denying the substance of an allegation, may in effect 
admit it, wholly or in part (Order 19, r. 19). But damages and their amount 
are taken to be denied unless expressly admitted (Order 21, r. 4). And if 
the plaintiff does hot deliver a reply, all material statements of fact in the 
pleading last delivered are taken to be denied and put in issue (Order 27, 
r. 13). 

2. By Payment into Court. — If money is ])aid into Court under Order 22 
without denial of liability, the defendant is taken to admit the claim or 
cause of action in respect of which the payment is made (Eule 1); but such 
payment does not, apparently, conclusively admit that the whole of the sum 
paid in is due (Gray v. Bartholomew [1895], 1 Q. B. 209; The Mona, 1894, 
Prob. 265), as does payment in an action for libel under Lord Campbeirs Act 
(q.v . ; Dunn v. Devon Newspaper Co. [1895], 1 Q. B., p. 211, n.). The admis- 
sion is no more than that something, not exceeding the sum paid in, is due, 
not that something is due upon each item of an account (Hennell v. Davies 
[1893], 1 Q. B. 367). 

3. Upon Notice. — A party may, by notice in the specified form, call upon 
the opposite party to admit any document, saving all just exceptions, under 
penalty of the costs of proof, in any event, unless the judge certify that the 
refusal to admit was reasonable. And no costs of j)roving any document will 
in general be allowed unless such notice has been given (Order 32, r. 2 ; T. s. 
724 A, b). a party may also, by notice in writing in the specified form, at 
any time not later than nine days before the day for which notice of trial 
is given, call upon tbe opposite party to admit sj^ecific facts for the 
purposes of the action only, under the like penalty, and such admission of 
facts cannot be used for the purposes of any other action, or in favour of 
any party other than tlie party giving the notice. It may be withdrawn or 
amended by leave of the judge (&der 32, r. 4). An admission of documents 
or facts under the order may be proved by an affidavit of the plaintiffs 
solicitor or of his clerk (Eule 7). 

4. By Order. — Upon a summons for directions under Order 30, r. 7, the 
judge may order the defendant to admit matters not really in dispute for 
the purposes of the action, and such orders have been frequently made in 
commercial causey (see Mathew’s Com. Cas. vol. i., Introduction, 9). 

5. By Answers to InteiTogatories. — See Interkogatories, and below (B (2) 
and B (5). 

6. Judgment on Admissions. — The plaintiff may at any stage, where 
admissions of fact have been made, apply for such judgment as he is then 
entitled to thereon, and the judge may make such order as he thinks just 
(Order 32, r. 6). The application is usually made by motion (Cook v. 
Heynes, 1884, W. N. 75). See Short Cause. 

(B) Relevant Admissions. — 1. Definition; Proof. — A statement, 
whether oral or written, although not made upon oath as evidence for the 
purposes of the action, and any act or omission, which suggests an inference 
as to any fact in issue, and is made or done or omitted by a party, or by 
someone wbo^n make admissions on his behalf, may be given in evidence 
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against that party. For example, an attempt to suborn false evidence may 
be t^ved, because it suggests that the person who made it knew he had a 
frauSulent case (Moriarty v. Z. C, & D. Rwy, Co., 1870, L. R 5 Q. B. 314). 
A copy of a document supplied by a party to his opponent is evidence 
a^^ainst him of the contents of the document {Stowe v. Quermr, 1870, L, E. 
5*^Ex. 155); an offer, if not without prejudice (see below (2)), is evidence 
of some liability {Wallace v. Small, 1830, Moo. & M. 446). Silence or 
acquiescence may be evidence of assent to a claim or allegation. See 
Acquiescence. 

Such statement and conduct, when not made relevant only because of 
the death of the person who made them (see Declaration), are in civil 
cases described generally as “admissions.” They are primary evidence 
(T. ss. 723, 793), and may be proved by the testimony of any witness to 
them, without calling the person to whom they were addressed ( Woolway 
v. Rowe, 1834, 1 Ad. & E. 114); so that they are admissible to prove the 
contents of a document of which secondary evidence could not be given 
{Slatterie v. Pooley, 1840, 6 Mee. & W. 664) ; so also the answers made by a 
bankrupt upon his examination may be proved by a shorthand writer who 
took a note of them, although the bankrupt has not signed the transcript 
{R. v. Erdheim [1896], 2 Q. B. 260 ; Milward v. Forhcs, 1802, 4 Esp. 172). 

2. Exceptions. — Compulsion; Without Prejudice. — Statements made under 
constraint cannot, apparently, be given in evidence, if the constraint was 
illegal, — as, for example, if a party is compelled by the Court to answer 
incriminating questions upon cross-examination {R. v. Garhett, 1847, 
I Den. Cr. C. 236 ; R. v. Coote, 1873, L. R 4 P. C. 599 ; Stockjfeth v. Ee 
Tastet, 1814, 4 Camp. 10; 15 R R 720; T. s. 798); otherwise they can. 
Thus an answer to interrogatories, although in another action {Fleet v. 
Perrins, 1869, L. R 3 Q. B. 536 ; 4 Q. B. 500), or evidence upon examina- 
tion in Court in another cause {Collett v. L. Keith, 1802, 4 Esp. 212), may be 
used. Admissions and, in particular, offers, made either expressly “ without 
prejudice ” to the issue, or some of the issues, in question (see In re Daintrey 
[1893], 2 Q. B. 116), or impliedly so, because made only “for X)eace” (Bull. 
N. P. 236&; T. s. 795; Paddock v. Forrester, 1842, 3 Man. & G. 913), 
cannot be given in evidence at the trial, even to influence the judge to give 
or refuse costs ( Walker v. Wilsher, 1889, 23 Q. B. D. 335), or for any 
purpose except to explain delay in taking action (S. C.). A negotiation 
commenced by a letter “without ^prejudice” is wholly covered by the 
protection {Paddock v. Forrester, supra \ Ex parte Harris, 1875, 44 L. J. 
Bk. 33). As to privileged statements to legal advisers, see Privileged 
Communications. 

3. Admissions on behalf. — The statements and conduct of any party to 
the action are relevant as admissions whether the party sue for his own 
benefit or not (K. N. P. 67 ; S. art. 16 ; the statement to the contrary, as 
regards nominal parties, in Taylor (T. s. 741), is not supported by the cases 
cited, which merely show, that the Court would summarily set aside a plea 
founded upon a release fraudulently given by the nominal patry {Johnson v. 
Holdsworth, 1835, 4 Dowl. 63) ; or order the release itself to be cancelled 
{Payne y. Rogers, 1780, Doug. 407). “What the plaintiff on the record 
has said is always evidence against him, its weight being more or less. 
Even if the plaintiff is merely a nominal plaintiff, a bare trustee for another, 

. slight in such a case, still it would be admissible ” {per Blackburn, J., 
m Mormrty v. Z. C. & D. Rwy. Co., 1870, L. R 5 Q. B. p. 320). Any party 

notice, by his pleading or otherwise, in writing, that he admits the 
truth of the whole or any part of the case of any other party (Order 32, 
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r. 1). But statements made by a party suing or being sued in a represent- 
ative character, in order to be admissible, must have been made while the 
person was clothed with such character (T. s. 755 ; E. N. P. 69 ; Legge v. 
Edmmds, 1856, 25 L J. Ch. 125 ; see below (4)). kSo that a statement made 
by a trustee beifore his appointment is not evidence {Fenwick v. Thorntm, 
1827, Moo. & M. 51 ; contra, Smith v. Morgan, 1839, 2 Moo. & E. 257). A 
guardian cannot make admissions on behalf of an infant party (T. s. 555 ; 
Byrne y. Byrne, 1880, 5 L. E. Ir. Ch. 134 ; Willis v. Willis, 1889, 38 W. E. 7;. 
Persons who are not parties, but the persons beneficially interested in the 
subject-matter of the claim, may make admissions which are relevant as 
against the claimant (T. s. 756; Welstead v. Levy, 1831, 1 Moo. & E. 138). 
Thus the statements of a shipowner may be proved against the master who 
is suing on behalf of the owner {Smith v. Lyon, 1813, 3 Camp. 465, 
14 E. E. 810). But in order to make the admissions of a cestui-que trust 
relevant against the trustee, it must be shown that lie is solely interested 
{May V. Taylor, 1843, 6 Man. & G. 261 ; Doe v. Wainwright, 1838, 8 Ad. 
& E. 691, E. N. P. 67). Joint contractors, for instance partners, may 
make admissions on behalf of each other (T. s. 743; E. N. P. 71; 
Whitcomhe v. Whiting, 1781, 2 Doug. 652) during the continuance of their 
joint interest (T. s. 751), and their admissions can be given in evidence 
against any of them who is a party so soon as independent proof of the 
joint interest has been adduced to the satisfaction of the judge {Nichols v. 
Doweling, 1815, 1 Stark. 81; 18 E. E. 740); but mere co-owners may 
not {Joggers v. Binni'ngs, 1815, 1 Stark. 64; 18 E. E. 746); nor 
co-trustees, where they are not personally liable {Dories v. Bidge, 1802, 3 
Esp. 101; 6 E. E. 817); nor co-executors, unless (but qnare) in their 
character as executors {Fox v. Waters, 1840, 12 Ad. & E. 43; Scholey \. 
Walton, 1844, 12 Mee. & W. 510); nor co-defendants in tort {Daniels v. 
Potter, 1830, Moo. & M. 501 ; T. s. 751) — unless the admissions go to prove 
a common motive (E. N. P. %^, 2 ier Ellenborough, L. C. J., in v. ILardwick, 
1809, 11 East,p. 585). But admissions by one joint contractor are not avail- 
able to take the debt out of the Statutes of Limitation as against another 
(Lord Tenterden’s Act, 9 Geo. iv. c. 14, ss. 1, 2 ; Mercantile Law Amendment 
Act, 1856, ss. 13, 14). The admissions of a ])arty’s predecessor in title to the 
interest he claims in the subject-matter, made during the continuance of 
such predecessor’s right, are evidence against the party (T. s. 787-792), 
because they tend to qualify the title passed (see the judgment of Parke, B., in 
Ooole V. Braham, 1848, 3 Ex. Eep. 183). Thus tlie admissions of the assignor, 
before assignment, are receivable against the assignee (S. C. ; Welstead v. 
Levy, 1831, 1 Moo. & E. 139) ; of his testator against the executor {Smith v. 
Smith, 1836, 3 Bing. N. C. 29); and of a landlord, before letting, against 
his tenant {Greasy v. Barrett, 1835, 1 ( ■. M. & E. 919 ; Doe v. Seaton, 1834, 
2 Ad. & E. 178). The most important class of relevant admissions made on 
behalf of a party are those made by his agent. The question is always, not 
whether any relationship of principal and agent exists, but whether the 
person who actually makes the admission has authority to make admissions 
in regard to the subject-matter (E. N. P. 69; T. s. 602 et seq.)\ and inde- 
pendent evidence of such authority must be given to the satisfaction of the 
judge before the admission is relevant. If the authority is express, as if 
the party has referred to the alleged agent for the information given by him 
{Daniel v. Pitt, 1806, 1 Camp. 366 a.; 10 E. E. 706 n.\ E. N. P. 69 ; T. s. 
760) ; or if the party has vouched the admission, as by using an affidavit in 
which it appears in the proceedings {Brickell v. Hidse, 1837, 7 Ad. & E. 456 ; 
T, s. 763]|p-t^re is no ^fficulty. ikit express authority or ratification is 
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not tipually to be looked for, and the authority to make the admission in 
queifcion is usually inferred from the fact that the party has intrusted the 
conduct of his affairs in relation to the matter to the person who actually 
makes the admission, in such manner that the latter can reasonably be 
deemed to know the truth of the information he gives, and to speak or act 
on the party's behalf (see Fairlie v. Hastings, 1804, 10 Ves. 123, and 
Langhorn v. Allnutt, 1812, 4 Taun. 511 ; 13 R R 663). A great number 
of examples are collected in E. N. P. 67-71. A wife, as such, has no 
authority to make admissions on behalf of her husband, except as regards 
domestic matters usually left to a wife {Amn,, 1722, Stra. 527), or matters 
criven into her care. Thus a wife left in charge of a shop can make 
admissions as to the payment for goods bought (Clifford v. R/ir/on, 1823, 
1 Bing. 199 ; 25 R R 614), but not as to the terms of tenancy (Meredith v. 
Footner, 1843, Mee. & W. 202). A report made by an agent to his principal 
is not evidence against the principal (Langhorn v. Allnutt^ supra ; In re 
*l)evala Co., 1883, 22 Ch. D. 593). A solicitor has authority, for the pur- 
poses of a cause, to make admissions which are not only evidence against his 
client, but are conclusive against him (T. s. 772; Young v. Wright, 1807, 
1 Camp. 139; Butler v. Knight, 1867, 2 Ex. Eep. 109); and so luus a 
barrister while engaged in the conduct of the cause (Stracy v. Blahe, 1836, 
1 Mee. & W. 168) ; but a statement in casual conversation by either is not 
a relevant admission (Fetch v. Lyon, 1846, 9 Q. B. 147). 

4. When made. — It is a general rule that, where an admission is admiss- 
ible against a party because it has been made on his behalf by reason of 
some relation between himself and the person actually making it, it must 
have been made while the qualifying relation existed (S. art. 16 ; T. ss. 751, 
755, 794 ; and see as to a nominal party, above (3)). 

5. The v)hole Admission, including any statements, entries, or documents 
incorporated by reference, must be taken and put in evidence together. 
For instance, the whole of a conversation, so far as relates to the particular 
matter (Smith v. Blandy, 1825, Ey. & M. 257), and both sides of an account 
(Rose V. Savory, 1835, 2 Bing. N. C. 145); but not unconnected statements 
(Prince v. Samo, 1838, 7 Ad. & E. 627), or distinct entries in a book (Catt 
V. Howard, 1820, 3 Stark. N. P. 3 ; 23 R R 751), or unconnected letters in 
a correspondence (Sturge v. Buchanan, 1839, 10 Ad. & E. 598). An answer 
or part of an answer to any interrogatory may be used alone against the 
deponent, unless the judge is of opinion that any other answers are so 
connected with the answer, or part, in question, that theiy ought to be put 
in with it (Order 31, r. 24; Lyell v. Kennedy, 1884, 27 Ch. D. 1). 

6. Conclusive Adinissions. — The question of relevancy is often confused 
with that of the weight and effect of the evidence when adduced. In general, 
admissions are not conclusive of the truth of the matters stated. They 
may be shown to have been due to mistake (Lee v. Lancashire and Yorkshire 
Rwy. Go., 1871, L. R 6 Ch. 527, — a receipt in full discharge. See also 
Accokd and Satisfaction) ; or to be untrue, even though made upon oath 
by the ppty himself (Thornes v. White, 1835, Tyrw. & G. 101 ; T. s. 857). 
On principle, it would seem that a party can only be barred from setting up 
the actual truth by an Estoppel (g^v.), as by a receipt under seal, or by a 
^ntractual warranty of the truth of the statement sought to be contradicted. 
The necessities of practice, however, require that admissions made for the 
purj^ses of a cause, as by the pleadings (E. K P. 77), in answer to notice 

0 admit, by payment into Court (see above, A (2)), or by counsel or 
solicitors in the conduct of the cause (see above, B (3)), should be con- 
clusive so long as they stand, but the Court or judge has a general power to 
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amend defects or errors in the conduct of proceedings (Order 28 ; and see 
r. 12), and may allow any such admission to be withdrawn {Hollis v. 
BuHon [1892], 3 Ch. 226 ; see also Order 32, r. 4). 

See Admission in Criminal Cases. 


Admittance to Copyhold.— See Copyhold. 


Admonition.— See Monition. 


Admortisation. — The alienation of lands or tenements in mort- 
main. See Mortmain. 


Adoption. — See Contracts (Ratification); Partnership (Rati- 

nCATION). 


Adoptive Act. — An Adoptive Act is an Act, the application of 
which, within certain defined limits, depends on its adoption by some public 
body, or by a defined number of voters. For instance, under the Public 
Libraries Act, 1892, on the adoption of the Act by the majority of voters 
in a library district, the library authority is empowered to provide and 
maintain public libraries. 

The expression, “ the Adoptive Acts,” is used in the Local Government 
Act, 1894, 8. 7 (1), with reference to certain Acts which the parish meeting 
has power to adopt. The Adoptive Acts named are : The Lighting and 
Watching Act, 1833 ; the Baths and Washhouses Acts, 1846 to 1882; the 
Burial Acts, 1852 to 1885; the Public Improvements Act, 1860; the 
Public Libraries Act, 1 892. Other instances of Adoptive Acts are the 
Infectious Diseases Notification Act, 1889 ; the Public Health Acta 
Amendment Act, 1890 ; the Museums and Gymnasiums Act, 1891 ; and 
the Private Street Works Act, 1892. 


Adoration of Sacraments. — See Communion. 


Ad quod damnum.— A writ which issued to the Sheriff or 
Escheator of a county before a grant by the king of a liberty franchise or 
licence relating to property within his bailiwick {q.v.). It directed him to 
inquire whether the proposed grant would be detrimental to the king or 
others. Formerly no licence to alienate land in mortmain was given until 
a return W damnum nullim was made. Such an alienation was considered 
as likely to be detrimental to the country, because it might leave the 
alienor with insufficient land to qualify him to serve on juries, or to hold 
onerous offices. The writ fell into disuse chiefly owing to the introduction 
of the words Et hoc damns . . . ahsque aliquo breve ad quod damnum, and 
other expressions of the same import, into instruments of grant. It was 
last used for obtaining licence to change or enclose a highway; but the 
Act 13 Geo. in. c. 78, s. 19, and subsequent statutes, provided other and 
more convenient methods of procedure for this purpose. Forms of this 
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wrifei which varied considerably, according to the circumstances of the case, 
are given in Begidrum Omnium Brevium, ed. 1595, p. 247. 

Ad rcfcrcndUITIf a term used in diplomatic negotiations 
where the instructions do not cover a point involved, and meaning that the 
agent will reply upon it after reference to his government or sovereign. 


Ad terminum qui preterit.— A writ of entry for a re- 
versioner when possession had been withheld from him by a tenant for 
a term of years or for a life or lives, or by any person deriving title under 
him after the expiration of the term. It might be brought in the per ; in 
the per and the cui ; or in the post This writ, which is found on the 
earliest English Plea Bolls, was abolished by the Real Property Limitation 
Act, 1833. 


AdU Iteration is the mixing with any substance intended for Bale 
any ingredient injurious to health, or which makes the nature or quality of 
such substance other than that for which it is to be sold or passed (see 
Cripps-Day on ^Adulteration^ 1894). 

1. The old common-law remedies for adulteration were many and 
curious (see Hawk., P. C., bk. i. c. 80), but are wholly obsolete. Where, 
however, food is sold with knowledge that it is dangerous for human food, 
the seller may be indicted (East, P. C., c. xviii. s. 4, p. 821 ; It v. Dixon, 1814, 
3 M. & S. 11 ; 15 E. R. 381). 

2. Where the result of adulteration is to make the description of the 
adulterated article as that for which it is sold substantially false, the 
buyer’s civil remedies are under the Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 71). See Sale of Goods. 

3. Where the discrepancy between the description and the truth is so 
great as to amount to a deliberately false pretence, the seller is indictable 
under 24 & 25 Viet. c. 96, s. 88, or for a common-law cheat {li, v. Goss, 
1860, 29 L. J. M. C. 90 (eheese)\ B. v. Foster, 1877, 2 Q. B. D. SOI (tea). 
But a mere puffing statement, or even a misrepresentation as to quality, is 
not indictable (B. v. Bryan, 1856, 26 L. J. M. C. 84). Many forms of 
adulteration are dealt with by statute, in the interests of the public health 
and revenue, and fair and honest dealing (see as to these Acts, Pari. Pap., 
1896, c. 288). 

4. Food and Drugs generally. — The Sale of Food and Drugs Acts, 1875 
and 1879 (38 & 39 Viet. c. 63 ; 42 & 43 Viet. c. 29), and the Margarine 
Act, 1887 (50 & 51 Viet. c. 29), form the code in general use for summarily 
dealing with adulteration of all foods and drinks for man, and of drugs or 
medicines. They do not extend to articles like baking powder or yeast, 
which are not food though used in preparing food {James v. Jones [1894], 
1 Q. B. 304) ; nor do they interfere with other civil or criminal remedies 
(38 & 39 Viet. c. 63, s. 28). 

They prohibit — {a) Mixing or colouring, staining or powdering with any 
mgredient or material which will render an article of food injurious to 
health (38 & 39 Viet. c. 63, s. 3), or injure the quality or potency of a drug 
with intent that the substance should be sold as adulterated ; (6) Sale 
of food or drugs so adulterated, unless the seller proves that he did not know, 
ftnd could not with reasonable care have discovered, the adulteration (ss. 3, 
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4, 5) ; (c) Sale to the prejudice of the purchaser, even if he buys only for 
analysis, of any food or drug not of the nature, substance, and quality 
demanded, whether the difference arises from adulteration or not (38 & 39 
Viet c. 63, s. 6 ; 42 & 43 Viet c. 30,- s. 2 ; Knight v. Bowers, 1885, 14 
Q. B. D. 845). Adulteration of spirits with water is within the sec- 
tion only if it exceeds the limit permitted by 42 & 43 Viet c. 30, s. 6 ; 
(d) Sale of a compound article of food or compounded drug, not composed of 
ingredients in accordance with the demand of the purchaser (s. 7) — this^ 
appears mainly to affect chemists making up prescriptions ; {e) Abstrac- 
tion from any article of food of any part of it, so as to affect injuriously its 
quality, substance, or nature, with intent to sell the article in its altered 
state, and sale of the article so altered without disclosure of the alteration 
(s. 9) — this relates especially to milk ; as to its effect see Spiers v. Bennett 
[1896], 1 Q. B. 65; (/) Wilfully misapplying a warranty or certificate 
given in respect of a food or drug, other than that to which it is applied 
(s. 27); (g) Giving a false warranty in writing by the seller to the pur- 
chaser of a food or drug, whether the seller is selling as principal or 
agent (s. 27) ; Qi) Wilfully giving a label falsely describing the article 
sold (s. 27). 

Offences {a) (h) are punishable, on summary conviction fqr a first offence, 
by fine not exceeding £50, and for subsequent offences on indictment for 
misdemeanour, by imprisonment not exceeding six months with hard labour 
(38 & 39 Viet. c. 63, ss. 3, 4). Offences (c)-(^) are punishable on summary 
conviction by fine not exceeding £20, with imprisonment in default of pay- 
ment, Prosecution must be within a reasonable time, not exceeding six 
months, or, in the case of perishable articles, twenty-eight days from purchase 
(42 & 43 Viet. c. 30, s. 10 ; Dixon v. Wells, 1890, 25 Q. B. 1). 249). The 
latter limit does not apply to a prosecution for false warranty within s. 27 
{Cook V. White [1896], 1 Q. B. 284). The summons should state the par- 
ticulars of the offence, but their omission is not fatal (Neal v. Derenish 
[1894], 1 Q. B. 544). The accused and his wife are competent witnesses 
(ibid. 8. 21 ), and an appeal lies to Quarter Sessions from any summary convic- 
tion (s. 23). Penalties recovered in the case of prosecutions by officers of local 
authorities are paid into the common fund of the local authority (s. 26 ; B. v. 
Titterton\l^^^\ 2 Q. B. 61). The absence of mcMs rea is no defence, except 
where the word “wilfully” is used (Betts v. Armstead, 1888, 20 Q. B. I). 77 ; 
Spiers v. Bennett 1 Q. B. 65 ; Dyke v. [1892], 1 Q. B. 220), but 

a master seems not to be liable for sale by a servant in violation of express 
orders (Alea?’fe?y V. Tonge, 1891, 60 L. J. M. C. 159; Brown v. Foot, 1892, 
61 L. J. M. (\ 110 ; Comrn/mumers of Police v. Cartmmi [1896], 1 Q. B. 
655). 

The following defences and excuses are allow^ed : — 

1. That the artifile sold was purchased iipon an express written warranty 
that it was of the nature, substance, and quality for which it was resold, 
and was resold in the same state as it was in when purchased, and that the 
seller had no reason to believe it to be other than that for which he sold it 
(38 & 39 Viet. c. 63, s. 25 ; Hotchin v. Hindmarsh [1891], 2 Q. B. 181 ; 
Laidlaw v. Wilson [1894], 1 Q. B. 74; Lindsay v. Rook, 1894, 63 L. J. M. 
231). The warrant must relate specifically to the bulk for which the 
adulterated article was taken (harris v. May, 1884, 12 Q. B. I). 97 ; 
Farmer's Co, v. Stevenson, 1891, 60 L. J. M. C. 70). 

To escape liability for costs, the defendant must before the hearing give 
notice of his intention to rely on this defence. 

2. That the food of drug is unavoidably mixed with extraneous matter 
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in the course of collection or preparation, or contains ingredients not 
injurious to health, added for its production or preparation as an article of 
commerce in a state fit for carriage or consumption, and not fraudulently to 
incr^se bulk, weight, or measure, or to conceal inferior quality (38 & 39 
Vici c. 63, s. 6). 

3. That the food or drug is a proprietary medicine, or the subject of a 
patent in force, and is supplied in the state required by the specification of the 
patent (s. 6). 

4 That if compound, and not fraudulently or injuriously mixed, it was 
sold with a label stating that it is mixed (s. 8 ; Jones v. Jones, 1 894, 58 J. 1\ 
653). Where an article is proved to be mixed, the burden of proof of any 
exception is thrown on the defence (s. 29). 

I^)cal authorities, le. town and district councils, may, and, on the request 
of the Local Government Board, must, appoint competent analysts, who only 
report quarterly to the local authority (38 & 39 Viet. c. G:J,ss. 10, 19). (See 
Analysis.) Medical or other municipal officers, under the direction of 
the local authority, may purchase for analysis at the cost of the rates (s. 13). 
Samples of margarine can be taken without purchase (50 & 51 Viet. c. 29, s 10). 
In the case of milk, the officer can take a sample of milk at the pmoe of 
delivery to the purchaser or consignee, in pursuance of a contract for sale to 
him (42 & 43 Viet. c. 30, s. 3), i.e. the place where the purchaser takes 
possession, not that where the property passes (Filshie, v. Edwjton [1892], 
2 Q. B. 200). But the place of (lelivery must be within tlie district for 
which the officer is appointed {R, v. Smith [1896], 1 Q. B. 596). The taking 
of each sample is a separate transaction {Fecitt v. IValsh [1891], 2 1). B. 304). 
Refusal to sell to the officer entails a penalty, if the article is exposed for 
sale in any shop, stores, street, or place of public resort, or is in course of 
delivery (38 & 39 Viet. c. 63, s. 17 ; 42 & 43 Viet. c. 30, s. 4). When 
purchase is made by any person for analysis, notice of intention to liave 
the article bought analysed must forthwith l)e given to the seller, and offer 
made to divide the sample into three jmrts, one to be retained l)y the seller 
if he wishes (s. 14), or into two parts, if the seller does not (s. 1 5). These 
provisions do not apply to samples of milk taken in course*, of delivery 
(Rolfe V. Thompson [1892], 2 Q. B. 196), but apply to margarine (50 & 51 
Viet. c. 29, s. 10), and are peremptory {Smart v. Watts [1895], 1 Q. B. 219). 
One part is retained for future comparison, and one sulanitted to the 
analyst, or, if he lives over two miles away, sent to him l)y registered 
parcel (38 & 39 Viet. c. 63, s. 16 ; 54 & 55 Viet. c. 46, s. 11). 

The certificate must follow the ])rescribed form (38 & 3>9 Viet. c. 63), s. 18) ; 
to be valid, must state the constituent parts of the samjile analysed, and tlie 
result of the analysis {Fortune v. Harison [1896], 1 C),. B. 202; Bruhje v. 
Howard, 1896, 31 L. Jo. 601), and the facts which are the result of the 
analysis, and such information as will enable the justic*.e to form an 
opinion {Newly v. Sim.s [1894], 1 Q. B. 478). These (lecisions cause gi’cat 
difficulty in the case of milk, where the thing said to be added is one 
of the constituents of the article analysed. Observations outside this 
should not be added, but are not fatal to the validity of tlie certificate 
{Bakewell v. Davis [1894], 1 Q. B. 296). The certificate is sufficient but not 
conclusive evidence of the matters therein stated v. [1896], 

I Q. B. 287), as it may be corroborated by the evidence of the defendant 
himself, by insisting on the attendance of the analyst for cross-examina- 
tion, or request to the iustices to have sarnriles analvsed at Somerset House 

('58 & 39 Veit. c. 63, 8. 21). . 

All factories for margarine and substances prepared in ^litation of 
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butter must be registered (50 & 51 Viet. c. 29, s. 9). Margarine, whether 
imported or home-made, must be consigned as such, and is to be examined 
by the customs authorities or officers of local authorities, in transit, 
and samples taken for analysis (s. 8). All packages are to be marked 
Margarine, as must each parcel exposed for sale, i.e. placed in view or sight of 
prospective purchasers ( Wheat v. Brown [1892], 1 Q. B. 418 ; Moore v. Pearce 
[1895], 2 Q. B. 657). Breach of provisions of the Act entails a summary penalty 
of £20 for a first, £50 for a second, and £100 for a third or subsequent 
offence (s. 4), unless the accused can show that he bought the substance as 
butter with a written warranty (s. 7). An innocent employer can screen 
himself by bringing the real offender before the Court (s. 5 ; Broion v. Foot, 
1894, 61 L. J. M. a 110). 

5. As to other provisions against adulteration, see Beek; Bread; Coffee; 
Hops; Manures and Cattle Food; Merchandise Marks; Seeds (Agricul- 
tural) ; Tea ; Tobacco and Snuff. 


Adultery. — The offence of incontinence by married persons. — This 
offence is not punishable by our law as a crime. Although during the 
Commonwealth it was enacted that adultery should be adjudged felony, 
and every person, as well the man as the woman, offending therein, should 
suffer death without benefit of clergy {q.v.), this enactment ceased at the 
Eestoration. Prior to the Matrimonial Causes Act, 1857, 20 & 21 Viet. c. 
85, 8. 38, the adultery of either spouse entitled the innocent party to a 
divorce a mmm ct thoro, by suit in the Ecclesiastical Court, and a husband 
could maintain an action for criminal conversation against a person who 
had illicit connection with liis wife. Tlie damages recoverable in this 
action were properly increased or diminished by the particular circumstances 
of each case — as, the rank and (juality of the plaintiff, the condition of the 
defendant, his being a friend, relation, or dependent of the plaintiff, or being 
a man of substance. The nature of the seduction, the previous character of 
the wife, and the husband’s treatment of her, were all proper circumstances to 
be taken into account (Bull. N. P. 26, h). By sec. 59 of the Act of 1857, actions 
of criminal conversation were abolished, and a substitute provided by sec. 33, 
which enacted that any husband might, either in a petition for dissolution 
of marriage, or for judicial separation, or in a 'petition limited to such object 
claim damages from any person, on the ground of his having committed 
adultery with the wife of the petitioner. The remedy of limiting the 
petition to a claim for damages has not been largely resorted to. In the 
assessment of damages the same principles are to be applied as would have 
been in an action of criminal conversation ; the means of the co-respondent, 
however, are not to be taken into account ; the co-respondent is not to be 
punished, but the husband is to be compensated, and his own conduct 
considered {Keysc v. Keyse, 1886, 11 P. D. 100). 

For the provisions of the Act relating to divorce and separation, by reason 
of adultery, see the article Divorce. Even prior to the Act, divorce a vinculo, 
for adultery, was frequently granted to the husband by a private Act 
of Parliament. Under the Statute of Westminster, 13 Edw. i., stat. i. c. 34, 
a wife forfeits her dower by reason of her adultery ; but the adultery of the 
husband does not deprive him of his estate by curtesy, and there is no equity 
to prevent his asserting his right in such a case {Sidney v. Sidney, 1734, 3 
P, Wms. 276). Where a wife commits adultery, the husband’s liability for 
necessaries ceases {Atkyns v. Pearce, 1849, 2 C. B. N. S. 763). If a wife com- 
mits adultery, her husband’s obligation to support her ceases, unless he con- 
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doiie the oflfence. Accordingly, he cannot be convicted under the Vagrancy 
Act^ for wilfiilly refusing to maintain her, if she has been unfaithful after 
she left him, and though he may have himself committed adultery {E, v. 
MMan, 1838, 1 Barn. & Ad. 227). Similarly, an order for parish relief cannot 
be made against a husband under the Poor Law Amendment Act, 1868, if 
the wife has been unfaithful, and the offence has not been condoned. See 
Divorce. 


Advanced IWcmbers.— See Building Societies. 


Advancement. — The doctrine of equity expressed in the word 
advancement arises as a counter presumption to that of a resulting trust in 
cases where a purchaser takes the conveyance or transfer in the name of 
another. As to resulting trust, see sub nom, infra. The circumstances 
of one or more of the nominees being a child or children of the purchaser 
operates to rebut the resulting trust which the law would otherwise imply 
in favour of such purchaser ; the reason being, that there arises tbt‘ pre- 
sumption of intention on the j)art of such purchaser to make provision for 
such child or children, which ousts or rebuts the general presumption, and 
in consequence the child takes the property beneficially, and not as trustee 
for the purchaser. Thus, in the case of Dyer v. Dyer, 1788, 2 Cox 92, 
2 K. K 14, a father purchased copyhold premises, but they were granted to 
him, to his wife, and to his son William in succession for their lives, and the 
longest liver of them. The father having survived his wife, devised them to 
another son ; but although the whole purchase money had been paid by the 
father, yet the son William was held entitled to them beneficially as trustee. 

“In every case,” says Sir W. P. Wood, “in which anyone asserts that 
another, in whom it is admitted that the legal estate in any lands is vested, 
was a trustee for him, the onus lies on him to make good his position ; 
that onus is, however, sufficiently satisfied by the claimant showing that he 
had the purchase-money, and thereupon the onus is shifted to the other 
party, who has to show some ground for calling upon the Court to hold that 
the purchase enured for his benefit, and not merely for the lienefit of the 
person who paid the purchase-money. Again, the fact that the owner of the 
legal estate is the child of the purchaser is conclusive on his father, unless 
the presumption of advancement which arises thereupon is rebutted by 
evidence of contemporaneous acts or declarations” {Tucker v. Burrow, 
1865, 2 Hem. & M. 524). 

The doctrine has been placed upon various grounds, as upon the 
probability arising from the natural love and affection ^f a parent for his 
child, and upon his moral obligation to provide for his child according to 
his means. This latter ground would appear to be the true one, and there- 
fore it was held in Bennet v. Bennet, 1879, L. E. 10 Ch. D. 474, following 
In re De Fisme, 1863, 2 De G., J. & S. 17, which was the case of a mother 
living apart from her husband, that the presumption does not arise as 
between a widowed mother and her child, as the mother is in equity under 
no moral obligation to provide for it. 

It makes no difference whether the purchase is taken in the sole name 
of the child, or in the joint names of the father and child, with or without 
^her persons, and it arises equally in the case of a son or daughter. 
Doubts were formerly entertained whether the presumption arose where the 
child was already well provided for; but, as was said in Dyer v. {supra), 
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this distinction is not very solidly taken, as the rule in equity is that the 
father is the only judge as to the question of a son’s provision.” The 
present rule may be stated, that the mere fact of ample provision having 
been made for a child will not of itself prevent the presumption of advance- 
ment, although it may be used as a matter of evidence against the 
presumption. The presumption of advancement may arise not only where 
the case is one of father and child, but also where one who has placed him- 
self in loco parentis is the purchaser. • The cases in which the purchaser ha^ 
been regarded as standing in loco parentis have usually been where he stood 
in legal or natural relationship towards the nominee, as in the case of an 
illegitimate son {Elvand v. Dancer, 1680, 2 Ch. Cas. 26), a grandson whose 
father was dead {hoar v. Foster, 1858, 4 Kay & ^ . 1 52), a wife’s adopted nephew 
{Currant v. Ja.go, 1854, 1 Col. C. C. 261), possibly in the case of a godson 
{Standing v. Bowring, 1885, 27 Ch. D. 341 ; 31 Cli. D. 282). Although, after 
some conflict of opinion, it would appear that the presumption does not arise 
ipso facto in the case of a widowed mother and lier son {Bennett v. Bennett, 
supra), though in such a case very little evidence beyond the relationship 
would appear to be wanted to prove the intention to make a gift, and it will 
not’ require to show that a mother has put herself in loco parentis for such 
purpose. In Re De Visme {supra), a case in which it was decided that there 
was no presumption of advancement in the case of a purchase by a married 
woman living apart from her husband from her separate estate in the name 
of her child, the decision went upon the ground of her being under no 
legal liability to support her child. Since that case, the Married Women’s 
Property Act, 1882, s. 21, has cast this duty upon a married woman where 
she has separate property, and thus in cases under that Act the ground of 
the decision seems gone. Nevertheless, if no presumption of advancement 
towards her child arises in the case of a woman who is a widow, it would 
seem d fortiori not to arise where the mother is still a wife. The presumption 
of advancement lias been made in the case of a father who was considered 
as standing m loco parentis towards his illegitimate son, but it was not made 
in the case of a grandfather who appeared to be in loco parentis towards the 
illegitimate son of his son {Tucker v. Barrow, 1865, 2 Hem. & M. 515, 527). 
Still less would it appear to arise in the case of a purchaser apparently stand- 
ing in loco parentis towards a mere stranger. 

As to what constitutes being in loco parentis, the definitions are usually 
taken from cases of ademption of legacies, or satisfaction of portions, and 
such definitions would seem applicable here. It has been said by Sir W. 
Grant (19 Ves. 412), that such a state of things exists where “ a person 
assumes the parental character or discharges the parental duties ” ; but if this 
definition is accepted, it must be considered with reference to the purchaser’s 
intention rather than to his acts {Ex park Pye, 18 Ves. 140 ; 11 E. E. 173 ; 
Powys V. Mansfield^, 1837, 3 Myl. & Or. 367). (3n this subject, James, L. J., 
in Furkes v. Pascoc, 1875, L. E. 10 Ch. 350, observes: “What in any 
particular case is putting oneself in loco pg^rentis is one of the most difficult 
of legal problems to solve. It used to be laid down in treatises that 
nothing short of assuming the whole functions and duties of the father 
would do, and, in particular, that such a character could not be predicated 
where the child was actually living with her own father and maintained 
by him, and could not be predicated even between a grandfather and 

S andson if the father were alive. But in the case of Pym v. Lockyer, 1840, 5 
yL & Or. 29, before Lord Cottenham, that rule was certainly not acted 
upon to its full extent. In that case the grandfather had directed and con- 
trolled the children, had been referred to on the treaties for their marriages, 
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aul had provided marriage portions for them. Nothing of the kind took 
plafee in this csase. There are very strong expressions about adoption proved 
by the defendant (the son of a daughter-in-law, who was the nominee) 
himself, but it does not appear that Mrs. Baker (the purchaser) ever did 
provide, or had occasion to provide, for the maintenance, education, mairiage 
portions, or setting out in the world of the children of her daughtei'-in-law, 
except that tlie son did live with her a few years before her marriage, and 
iiad a handsome present on his marriage.” This and otlier cases show that 
adoption is not of itself sufficient to prove cases of standing in loco pareiitis. 

The doctrine of advancement has been extended to the analogous case 
of husband and wife. The ground of the presumption in these cases has 
been put upon the fact that the wife cannot be a trustee for her husband, 
also upon the ground of natural atfection ; but there is little authority as 
to the doctrine (Soar' v. Foster, 1858, 4 Kay & J. 160). The presumption 
does not arise where the purchaser is merely cohabiting with a woman as 
his wife, as with his deceased wife’s sister (ibid.). The doctrine of advance- 
ment applies as well to personal as to real estate, and to the case of a volun- 
tary transfer of personal estate (as in the case of stocks and shares), if 
a resulting trust would otherwise arise (Batstem v. Salter, 1875, L. B. 10 
Ch. 431). 

Parol evidence is admissible to show that the purchaser stands in loco 
parentis towar^ds the nominee, and also to show his intention to confer a 
benefit by way of advancement or bounty, notwithstanding the Statute of 
Frauds, upon the ground that such evidence is not used to establish a trust, 
but to rebut one which would otherwise arise by implication of law. Thus, 
the contemporaneous acts and statements of the purchaser, and of his 
nominee, if the latter takes part in the purchase, may be given in evidence 
to negative the presumption of resulting trust, and support that of advance- 
ment (Sidmouth v. Sidmoiith, 1840, 2 Beav. 447). Conversely, parol evidence 
is admissible to rebut the presxxmption of advancement, and let in the 
resulting trxxst ( Williams v. Williams, 1863, 32 Beav. 370). “ For, although 
a purchase in the name of a wife or child, if altogether unexplained, will 
be deemed a gift, yet you may take the sxxrrounding circumstances into 
consideration, so as to say it is a trust and not a gift” (rlessel, M. K, in 
Marshall v. Crntwell, 1875, L. E. 20 Eq. 328). The fact of the purchaser 
keeping possession of the property and treating it as his own, at the time 
of the pxirchase, may be some evidence of his intention not to advance, and 
under certain circumstances might be sufficient to rebut the presumption 
(Stock v. Avery, 1872, L. E. 15 Eq. 55), yet is not xisually considered 
sufficient of itself. 

But although acts and declarations of the purchaser, subsequent to 
the purchase, are not admitted in his favour to negative the presunijxtion 
of advancement, it would seem that they will be admitted to support it. 
And the subsequent acts and declarations of the child may be used to rebut 
that presumption (Standing v. Bowring, 1884, 27 Ch. 1). 345). 

In a case in which the sou was a solicitor, and acted as such for his 
mother in the matter, his professional position was held to rebut the pre- 
sumption 6f advancement, which would not otherwise have arisen ( Garrett \. 
Wilkinson, 1848, 2 De G. & Sm. 244). The presumption of advancement 
being entirely one as to the intention of the purchaser, and thus liable to 
be itself rebutted or supported by parol evidence, in cases wliere such 
evidence exists, as where the parties to the transaction are both alive, the 
position becomes similar to what occxirs in cases wlieii it is a question of 
gifts and bounty between two strangers in blood. • 
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Advancement of Trial.— in order that a caui^ may be 
brought to a more speedy trial than if taken according to its position in the 
list or paper, some good reason for urgency must be shown. Defendants 
have no right to object to a cause being heard at any time after it has been 
set down for hearing, but neither ought one plaintiff to be preferred to 
another, unless the Court is of opinion that some special ground exists. 
Where the Crown is a party, however, the Court, on the application of the 
law officers, will take their cases in the order they suggest. By th^ 
9th Resolution of the judges of the Queen's Bench Division in 1894, any 
cause in any list for trial may be marked urgent, or fixed for a day certain, 
on special grounds. By the 13th Resolution, any application to mark 
urgent a cause not in the week's list is to be made to the judge in 
chambers ; and if in the week's list, to the senior judge sitting at Nisi 
Prius. There is a similar arrangement in regard to the list for commercial 
causes. See Commercial Causes ; Commercial Court. 

As to the Chancery Division, see Daniell's Chancery Practice, 6th ed., vol. 
i. pp. 685, 686. 

By Order 50, r. 1a, R. S. C., 1883, where an application is made before 
trial for an injunction or other order, an ‘‘ early trial " may be ordered 
without going into the merits on the application ; and this may be at the 
next or other assizes for any place, if convenient (see Roh v. Rob, 1887, 31 
Sol. J. 494 ; and Keenan v. Clarke, 1885, 29 Sol. J. 67). In Admiralty actions 
(j'.t?.). Order 64, r. 9, provides for appointment, on summons or motion, of an 
early day for trial, without notice of trial, and with curtailment of time for 
taking other steps in an action. 

In the Court of Appeal, an application to advance the hearing, where 
the maintenance of certain infants was concerned, was refused {Mellor v. 
Swire, 1884, 29 Sol. J. 8). 

But in Lazenhy v. White, 1870, 6 Ch. 89, an appeal from an injunction 
to restrain the use of a trade mark was advanced, on the ground that the 
continuance of the injunction, if wrongly granted, would cause irreparable 
injury. 


Adventure. — See Partnership. 


Adventure^ Bill of. — This is said to be a writing signed by a 
merchant ship owner or master, to the effect that goods shipped on board 
the vessel in his name really belong to, and are at the risk of, another 
person, to whom he has ma<le himself responsible for the produce. There 
is a similar phrase to this in French maritime law, Bill of Gross Adventure, 
but this is an instrument making a loan on maritime security, like bottomry. 
Bills of adventure are apparently now obsolete. 

[Bonner, Diet (U.S. 1884); Wharton, Diet (1892).] 


Adverse Possession. — in a popular sense there is adverse 
possession of land when the land is held under a claim of title inconsistent 
with that of the true owner, and until 1833 this in general coincided with 
the technical legal meaning of the term. The chief effect of adverse 
possession was to make the Statute of Limitations run against the true 
owner, and under the Limitation Act, 1623, 21 Jac. i. c. 16, a period of 
twenty years barred •his right of entry and consequently his right to bring 
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ej^^ent, though it did not extinguish his title (ffuiit v. Bum, 1702, 
2^ gWk. 422). Hence adverse possession came in practice to denote 
poi^sion held under such circumstances as would make the Statute run. 
FoSn^is purpose it was in strictness necessary that the adverse possession 
should have effected a disseisin of the true owner. The Statute of James 
ran from the time when the owner’s “ right or title ” accrued, and these 
terms, according to their technical sense, implied that his estate must have 
l^en turned to a right of entry by disseisin or ouster {Readmg v. Boyston, 
1702, 2 Salk. 423 ; 2 Preston on Abstracts, 357). Disseisin, however, was 
a highly technical matter (see judgment of Lord Mansfield in Taylor v. 
H(yrde, 1737, 1 Burr. 60 ; 2 Sm. L. C., 10th ed., p. 559), and latterly* there 
was a tendency to adopt the more liberal view, that adverse possession for 
the purpose of the Statute was independent of disseisin, and that it was a 
question of fact whether or no the possession was inconsistent with that 
of the true owner {Cholmondeley v. Clinton, 1820, 2 Jac. & W. 164; 22 
R. E. 845). Thus, where a person who came in under a lawful title held 
over after his title had expired, the tenancy at sufierance, thereupon 
created, prevented a disseisin {Doe v. Perkins, 1814, 3 M. & S. 271); 
nevertheless it w^as held in Doe v. Gregory, 1834, 2 Ad. & E. 14, tli^t lie 
had an adverse possession sufficient to attract the operation of the 
Statute. But even if a technical disseisin was not essential, it was necessary 
to examine in pach case into the character of the possession, and it w’^as not 
deemed to be adverse when it was taken with the permission of the true 
owner. Moreover, there were rules which saved it from being adverse in 
certain special cases. Possession held by a younger brother was deemed to 
be the possession of the heir, and one of several co-owners held on behalf 
of the rest, unless, on entering, he expressly claimed to hold on his own 
account. 

Taking adverse possession in the secondary sense, as possession which 
makes the Statute run, its nature was completely altered by tlie Real 
Property Limitation Act, 1833, 3 & 4 Will. iv. c. 27. Under' that 
Act and the Amending Act of 1874, 37 &> 38 Viet. c. 57, the period of 
limitation still runs from the time when the owner’s right of entry or 
action accrues, but instead of making the time of accrual depend upon the 
fact of adverse possession, specific rules are laid down for ascertaining the 
time in particular cases. It has thus become unnecessary to decide upon 
the correctness of the view taken in Doe v. Gregory, supra, and the specific 
rules just referred to as saving possession from being adverse are expressly 
abolished (Act of 1833, ss. 12, 13). Further, an owner is no longer safe in 
allowing possession of his land to be held by another without payment of 
rent. The occupier becomes tenant at will, and unless the tenancy is 
expressly renewed, or an acknowledgment of title given in writing, the 
^tatute runs from the end of the first year of occupation ^ctof 1833, s. 7). 
hee Ackowledgment. Hence it was held, soon after the passing of the Act 
of 1833, that its effect had been to abolish the old doctrine of adverse posses- 
sion {Nepeany, Doe, 1837, 2 Mee. & W. 911 ; Gulley y, Taylerson, 1840, 11 Ad. 
& E. 1015), though the phrase “ adverse possession ” can still be conveniently 
used to denote a possession in favour of which the Statute is running 
{Dean of Ely y. Bliss, 1852, 2 De G., M. & G. 447). The chief rule under 
the existing law is that the Statute runs against the true owner from the 
kas been dispossessed or has discontinued possession (Act of 
lo33, 8. 3), though, to constitute a discontinuance of possession, there must 
be an abandonment of possession by one person followed by the actual 
another {McDonnell v. M^Kinty, 1847, 10 Ir. L E. 526; 
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Smithy. Lloyd, 1864, 9 Ex. Eep. 662); but the character of the new poBsession, 
whether intentionally adverse or not, is immaterial The period in which 
the owner's right of entry or action will be barred is now, for ordinary 
cases, twelve years (Real Property Limitation Act, 1874, s. 1), and at 
the same time his title is extinguished (Act of 1833, s. 34), and a good 
title is vested in the possessor {Doe v. Sumner, 1845, 14 Mee. & W. 42 ; 
Scott V. Ninon, 1843, 2 Con. & Law. 194; Burroughs v. M^Creight, 1844, 
1 Jo. & Lat. 303). 


Adverse Witnesses.— See Evidence; Witness. 


Advertisement as to Betting.— See Betting. 


Advertisement of Apology.— See Apology. 
Advertisement, Substituted Service by.— When it 

appears that from any cause prompt personal service of any writ of sum- 
mons, writ, notice, pleading, summons, order, warrant, or other document 
of which personal service is required, cannot be effected, the Court or 
a judge may make an order for the substitution for service of notice by 
advertisement or otherwise (R. S. C., Order 9, r. 2, and Order 57, r. 6). 
See Substituted Sekvice. 

The application for an order for substituted service is made in the 
Chancery Division to a judge by summons ex parte (R. S. C., Order 55, 
r. 15), and in the Queen's Bench Division to a master ex parte (Order 
55, r. 12). 

The application must be by affidavit, showing that all reasonable efforts 
have been made to effect personal service, that prompt personal service 
is impossible, and that there is a reasonable probability of the advertise- 
ment coming to the knowledge of the party to be served. (For forms of 
affidavit, see Chitty's For^ns, 12th ed., p. 87, and Daniel's Chancery Forms, 
4th ed., p. 142). The order appears to be usually, that the writ should 
be advertised in the London Gazette and Times (see Cook v. Dey, 1876, 2 Ch. 
D. 218; 45 L. J. Ch. 611 ; 24 W. R. 362. For form of advertisement, 
see Daniel's Chancery Forms, 4th ed., p. 142). 

In the County Courts, substituted service by advertisement of any 
summons, notice, proceeding, or document, other than a default summons, 
is allowed, where from the absence of any party, or any other sufficient 
cause, personal service cannot be effected. Application must be made to 
the judge or registrar by affidavit, showing grounds. The order must direct 
in what newspaper or newspapers the advertisement is to be inserted. 
(See County Court Rules, Order 52, rr. 6, 9, and 10a, and Forms 29, 30, and 
31. A form of advertisement is given in the Annual County Court Practice, 
1897, p. 913). 


Advertisements before Action. —Advertisement for 
creditors under 22 & 23 Viet. c. 35, s. 29, does away with the necessity 
for advertisements in an administration suit {Cuthbert v. Warmly, W. N. 
1869,12), 
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Jldvertlscments, Indecent,— By the 52 & 53 Vict. c. is, 
88. $ & 4, no picture or printed or written matter of an obscene nature, and 
no indecent advertisement, niay be exhibited to public view or placed so as 
to be visible to persons passing along a public highway or using a urinal, 
or given away or offered to such a person, or delivered to anyone for the 
purpose of being so exhibited. The phrase “indecent advertisement** is 
defined by s. 5 of the Act, while s. 6 authorises any constable to arrest 
\»thout a warrant any person whom he may find committing any offence 
against the Act. 


Advertisements of Queen Elizabeth.— Advertisements 
“ for the due order in the publique administration of common prayers and 
usinge the holy sacramentes and for the apparel of all persons ecclesiasticall, 
by virtue of the queen majesties letters commanding the same, the 25th day 
of January in the seventh year of the raigne of our soveraigne lady Eliza- 
l)eth.*’ These “Advertisements** were drawn up in 1564-65 by Matthew 
Parker, who was at that time Archbishop of Canterbury, and other bishops 
ill commission with him, in obedience to peremptory letters addressini to 
them by Queen Elizabeth, that they should take steps for the establishment 
of religious uniformity, in view of the varieties at that time existing in 
religious observances in the Church of England. In obedience to these com- 
mands, the archbishop and some bishops proceeded to compile the articles, 
subsequently known as the “Advertisements.** The Queen*s Council, however, 
refused to confirm them ; but the archbishop, according to Strype (Strype*s 
Parker, 314), thought it advisable to print and to publish them on their 
episcopal authority. “ But because the book wanted the queen*8 authority, 
they thought not fit to term the contents thereof Articles or Ordinances, 
by which name they at first went, but by a modester denomination, viz. 
Advertisements.** The Privy Council in 1877 {Ridsdale v. Clifton, L. .R. 2 
P. C. 276, at p. 311) stated that the word advertisements was a “word 
which, in the language of the time, was equivalent to admonitions or in- 
junctions.** These advertisements were subsequently revised and altered, 
and, after being submitted to Cecil, the Secretary of State, were published 
in 1566. It seems possible that in some way the royal approval was in- 
directly given to them ; but the queen apparently never gave an official 
sanction to them, but left them “ to be enforced by the several bishops on 
the canonical obedience imposed upon the clergy and the persons conveyed 
to the ordinaries by the Act of Uniformity.*’ Strype (Strype*s Parker, vol. 
i. p. 319) considers that these Advertisements eventually became of force 
and recovered their first name of Articles and Ordinances. Later docu- 
ments refer to them as authoritative, but quote them stiy as “ Advertise- 
ments.** In modern times the question arose as to whether sec. 25 of the 
Act of U niforrnity, 1 Eliz. c. 2, must be read together with the order made 
thereunder by the Advertisements, or, in other words, whether the directions 
in the Advertisements could be described as a “ taking order ** under the 
above section. A further question arose as to whether, having regard to 
1 ^ote of the Prayer-Book of 1662, and the Act of Uniformity of 

lo62, 13 & 14 Car. ii. c. 14, ss. 24 & 25, the Advertisements, assuming them 
to have attained legal authority, were not repealed as from 1662. 

Under the Act of Uniformity, 1 Eliz. c. 2, s. 25, it was enacted “That 
Church and of the ministers thereof shall be retained 
* ^ Church of England by authority of Parliament 

in the second year of King Edward vi., until such o*ther ord^ shall be 
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taken by the authority of the Queen’s majesty, with the advice of her 
Commissioners appointed and authorised under the great seal of England 
for causes ecclesiastical or of the Metropolitan of this realm.” See Orna- 
ments Rubric. 

In Elphinstone v. Purchm, 1870, 3 Ad. & Ec. 66, the Court of Arches (Sir 
R. Phillimore) held that the issue of these Advertisements could not be con- 
sidered as a taking of further order under the Act, 1 Eliz. c. 2, so as to make 
^ the vestments authorised under the first Prayer-Book illegal. This decisidh 
was reversed in Hehbert v. Purchas, 1870, L. E. 3 P. & D., 605, the Privy Coun- 
cil holding that the ornaments rubric, prefixed to the order for morning 
and evening prayer, must be construed with the Advertisements and the 
Act of Uniformity, 1662, 13 & 14 Car. ii. c. 4, so as to make the use of 
such vestments illegal. In Clifton v. Bidsdale, 1877, 2 P. D. 276, when the 
question was again argued, the Privy Council again held that the Advertise- 
ments were a taking of order within the Act of Parliament by the queen 
with the advice of the Metropolitan, and that sec. 25 of the Act of Uniformity, 
1662, must be read as if the order had been inserted therein. On this 
decision. Sir Walter Phillimore, Ecclesiastical Zarv, observes : “ This decision 
was, however, by the majority only. It has been subjected to severe criticism. 
One of the members of the Privy Council, Lord Selborne, has taken the 
unusual course of writing a book to justify it, in answer to Mr. Parker, 
and the question cannot yet be considered as settled.” 

[Authorities. — Phillimore, Ecclesiastical Law, 2nd ed., vol. i. pp. 711-712. 
See also Uniformity, Acts of ; Ornaments Rubric ; Strype’s Parker, supra ; 
Cardwell’s Synodalia, supra. See also authorities cited in the cases, supra.] 


Advertising for Stolen Property.— A forfeiture of 
£50 is incurred by any person who prints or publishes any notice, publicly 
advertising a reward for the return of property stolen or lost, which 
contains words purporting that no question will be asked,” or that the 
person producing the property will not be arrested, or that persons who 
have bought or lent on the property will be repaid their loan or advance, 
or any reward for its return (24 & 25 Viet. c. 96, s. 102). 

Such advertisement is an offer to compound a felony. The forfeiture is 
recoverable by action by a common informer, to be brought within six 
months ; and cannot be brought against the printer or publisher of a 
newspaper, without first obtaining the written assent of the Attorney- 
General (24 & 25 Viet. c. 96, s. 102 ; 33 & 34 Viet. c. 65, s. 3> See 
Compounding Felony. 


Advertising Vehicles.— it is unlawful for the proprietor 
of a metropolitan stage or hackney carriage, to suffer any notic*', 
advertisement, or printed bill, etc., to appear upon the outside or inside 
of such carriage, so as to obstruct the light or ventilation, or cause annoy- 
ance to any passengers. 

It is unlawful for any person to carry about on any carriage, or on 
horseback, or on foot, in any thoroughfare or public place, within the 
limits of the London Hackney Carriage Act, 1863, to the obstniction 
or annoyance of the inhabitants or passengers, any picture, placard, notice, 
or advertisement, whether written, printed, or painted upon or posted or 
attached to any part of the carriage, or any board or otherwise (secs. 14 & 
15 of the London Hhckney Carriage Act, 1853, 16 & 17 Viet. c. 73). 
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Advice Note • — The effect of terms contained in an advice note, 
pnj^rting to limit the liability of the sender, was considered in Mitchell v, 
arid Yorkshire Railway Co,, 1875, L. E, 10 Q. B. 256. The plain- 
tiff was the consignee of flax sent by the defendants* railway to a certain 
station. On its arrival the defendant sent to the plaintiff an advice note of 
its arrival, requiring him to remove it, and stating that the defendants 
would hold it, " not as common carriers, but as warehousemen, at owner's 
^le risk, and subject to the usual warehouse charges.” After receipt of 
this notice, plaintiff went to the station and removed two tons of the flax, 
but left the rest at the station for more than two months. There was no 
warehouse at the station, and the flax remained on open ground, insuffi- 
ciently covered, and became damaged by wet. It was held that, treating 
the advice note, acquiesced in by the plaintiff, as a contract, its terms did 
not exempt the defendants from liability for negligence, to the extent that 
they would be liable as warehousemen or bailees for hire. See Bailments. 


Advice of Court. — By Order 55, r. 3, of the Eules of the 
Supreme Court, executors and administrators, and any person claimmg to 
be interested as creditor, devisee, legatee, next of kin, or heir-aldaw of a 
deceased j)erson, or as cestwi-que trust, under any deed or instrument (either 
directly or by assignment), may apply by originating summons for the 
determination of any question arising in the administration of the estate or 
irust. This provision has practically superseded applications to the Court 
for advice by trustees, and other persons interested in trust-property, 
under Sir George Turner’s Act (13 & 14 Viet. c. 35, repealed by the 
Statute Law Eevision Act, 1883, 40 & 47 Viet. c. 49), or Lord St. Leonard s 
Act (22 & 23 Viet. c. 35, s. 30, repealed by the Trustee Act, 1893, 56 & 57 
Viet. c. 53), which enabled such persons to obtain the advice and directions 
of the Court summarily, by special case or petition, and protected them in 
aeting upon the advice or directions given. Both the Acts referred to have 
been repealed, but the power of stating a case under Sir George Turner’s 
Act, and the provision contained in it (s. 15), protecting every executor, 
administrator, trustee, or other person, making any payment or doing any 
act in conformity with the declaration of the Court, are preserved by Order 
34, r. 8 {Foster v. Schlcsinger, 1886, 54 L. T. 51). A declaration or 
opinion of the Court upon originating summons under Order 55, appears to 
give an equally complete protection to persons acting upon it (see per 
Stirling, J., In re Partington, 1888, 57 L. T. 660), for the Court has the 
same Jurisdiction upon the summons as if it were administering the trust in 
an action {Conway v. Fenton, 1888, 40 Ch. D. 512). No action or proceeding 
is now open to objection, on the ground that a merely declaratory judgment 
or order is sought thereby, and the Court may make bindflig declarations of 
right, whether any consequential relief is or could be claimed, or not (Order 
^5, r. 6). But the judges commonly decline to express opinions or to 
make declarations where there is no necessity for or advantage in having 
ail immediate determination of the question (see notes to Order 25, r. 5, 
in the Annual Practice), 

As to the form of an originating summons, for the opinion of the Court, 

Order 54, r. 4 6. The questions upon which an opinion is required 
should be stated categorically, and not in general terms only, such as “ who 
18 entitled ” {In re Harman [1894], 3 Ch. 607). According to the practice in 
0 Chancery Division, a fee to counsel for settling the summons is allowed 
on taxation. • 
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Advice on Evidence. — it is customary in all actions in the 
High Court, after the pleadings have been closed, to lay the papers in the 
case before counsel, in order that he may advise upon the evidence necessary 
to support his client^s case, and the steps necessary in order to prepare for 
the trial. Although the rules of evidence, and the practice according to which 
evidence is adduced have in modern times been considerably simplified, this 
step in litigation is still of great importance. It is rarely omitted and is 
always treated upon taxations of costs as necessary and proper. In framifig 
the opinion, the case is first analysed in order to ascertain what are the 
issues involved, and then each issue in turn is considered, and the evidence 
to be adduced in support of the party's contention in regard to it, or in 
rebuttal of that of his opponent, is indicated. So far as the former opera- 
tion is concerned, the matters dealt with are matters of substantive law, and 
assistance in regard to them is to be obtained from the ordinary text-books 
and digests. See the special articles throughout this work. 

When the issues have been defined, it is often necessary to consider the 
right to begin at the trial (see Begin, Eight to, and Burden of Proof, q.v.). 

The modes of proof may be distinguished as proof by admissions, by 
witnesses, and by documents. The documents put in evidence must usually 
be themselves proved by witnesses to handwriting or otherwise, so that the 
division is not exhaustive. In some cases, moreover, presumptions of law, 
or presumptions of fact which the law makes in the absence of evidence to 
the contrary, avoid the necessity of proof. (See Presumption.) The most 
important mode of obtaining admissions is by interrogating the opposite 
party (see Interrogatories and Admissions), and if discovery in this 
form has not been had, it will be necessary to consider whether it should be 
applied for, or, if it has been obtained, to consider whether the answers are 
sufficient. A notice to admit facts under Order 32, r. 4, may be advisable. 
The principal evidence in the case is generally that of witnesses given vivd 
voce in Court (Order 37, r. 1), but the parties may agree to take the 
witnesses' evidence wholly or in part by affidavit (Order 37, r. 1 ; Order 38, 
rr. 25-30), in which case the regulations of the last-cited rules must be 
carefully attended to. It may be necessary to take evidence on com- 
mission (q.v.). 

Discovery of documents should be applied for in almost all cases. The 
proof of public documents is in many cases governed or facilitated by 
special statutory rules. A very convenient table of these is to be found in 
Wills on Evidence, and they are also collected in Eoscoe and Taylor on 
Evidence, The rules, which in general forbid the production in evidence 
of copies, or other secondary evidence of documents, must be carefully con- 
sidered, and the notices to produce should be settled. (See Documents, 
Proof of.) Notices to admit documents are usually given. 

Expense and trouble in the proof of particular facts may often be saved 
by the aid of Order 30, r. 7, which enables the Court or a judge to give special 
directions as to this. Great advantages have been recently obtained from 
this rule in the Commercial Court (q.v,), but its operation extends equally to all 
branches of the High Court (Baerlein v. Chartered Mercantile Bank [1895], 
2 Ch. 488). It is remarkable that the power conferred by it is not more 
often invoked (see per Lord Eussell, C. J., in 72 L. T. 850). Besides 
the matters above referred to, the questions of sufficiency of parties and 
of place and mode of trial have often to be reconsidered when preparing the 
opinion on evidence. The proper time for the opinion to be obtained is 
usually before notice of trial is given (see Odgers on Pleading, 2nd ed., 
p. 240 ; and Cole on^Ejectment, p. 140). 
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Ad vltam aut culpam. — ^An office is said to be held ad vUam 
atd culpam when the tenure of the holder is determinable only by his 
death or delinquency, one which is in fact held quamdiu se bene gesserit 


Advocate.— One who pleads the cause of another in a Court of 
law, or other judicial tribunal. 

• *Eis Duty : — Is twofold — to advise his client before going into Court, and 
to act for him when in Court. 

The Right of Advoccxy in the House of Lords, Privy Council, Courts of 
Appeal, Chancery and Queen's Bench Division (Common Law), and Pro- 
bate, Divorce, and Admiralty Division, is limited to barristers. In the 
bankruptcy branch of the High Court, in the County Courts, at (Quarter 
Sessions (in the absence of the Bar), and in Police Courts, solicitors have 
the right; but in the case of County Courts, the solicitors entitled to 
audience are those only who are generally retained in the action. In ex- 
ercise of the power which an arbitrator has of regulating the proceedings 
before him, he can refuse to allow the parties to be represented by advocates 
(Kedman on Arbitration, p. 118). Under s. 9 of the Local Govcnuneut 
Act, 1894, an arbitrator holding a public inquiry, for the purposes of the 
section, shall not, except in such cases as may be prescribed, hear counsel. 
See AudienciT, Eight of. 

Retainers — General — General retainers are either ordinary or limited. 
An ordinary general retainer applies to the Supreme Court and House of 
Lords. A limited general retainer applies to the tribunal or tribunals or 
Court or Courts to which it is expressed to be limited. A separate general 
retainer must be given for the Privy Council. A separate general retainer 
must be given for parliamentary committees. If the counsel who has 
accepted a general retainer from one party should be offered a special 
retainer or brief by another party, the general retainer entitles the party 
who has given it to reasonable notice before the offered special retainer or 
brief is accepted. Subject to these rules, a general retainer lasts for the 
joint lives of the client and counsel, unless the same be forfeited. In case a 
special retainer or brief is offered to counsel by a party other than the party 
from whom he has accepted a general retainer, the counsel, after giving 
notice to the party from whom he has accepted the general retainer of the 
offer of the special retainer or ’brief, is at liberty to accept the special 
retainer or brief of the other party, unless a special retainer or brief be 
given within a reasonable time by the party from whom he has accepted the 
general retainer. Where a general retainer has been given, and a brief is 
not delivered to the retained counsel in any action or other proceeding in 
which the party giving the general retainer is concerned, and to which it 
applies, or a special retainer or brief is not given within a reasonable time 
after a notice has been given by the counsel holding a general retainer, that 
a special retainer or brief has been offered to him by another party, the 
general retainer is forfeited ; provided that the holding of a general retainer 
does not entitle a Queen's Counsel to the delivery of a brief on occasions 
when it is usual to instruct a junior counsel only. Where a general retainer 
has been given for one person, and he is party to a proceeding with others 
and appears separately, the retainer applies to that proceeding ; but if he 
appears jointly with others, the retainer does not apply, and remains un- 
affected. 

Special-^A. special retainer cannot be given until after the commence- 
ment of an action, appeal, or other proceeding. A* special ]^tainer in an 
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action or proceeding in the Supreme Court gives the client a right to 
the services of the counsel while the action or proceeding remains in or 
under the control of that Court. A special retainer in an action or pro- 
ceeding, other than an action or proceeding in the Supreme Court, gives 
the client a right to the services of the counsel during the whole progress 
of such action or proceeding. A counsel who has been specially retained is 
entitled to the delivery of a brief on every occasion to which the special 
retainer applies; provided always: A special retainer does not entitle a Queen'9 
Counsel to the delivery of a brief on occasions when it is usual to instruct 
junior counsel only. Where more than one junior counsel has been retained, 
only one of such junior counsel is entitled to the delivery of a brief on oc- 
casions when it is usual to instruct one junior counsel alone. 

Circuit Retainers. — A special retainer must be given for a particular 
assize. If the venue be changed for another place on the same circuit, a 
fresh retainer is not required. If the action be not tried at the assize for 
which the retainer is given, the retainer must be renewed for every subsequent 
assize until the action is disposed of, unless a brief has been delivered. A 
retainer may be given for a future assize, without a retainer for an intervening 
assize, unless notice of trial shall have been given for such intervening assize. 

On Ap 2 )eals . — When a counsel has held a brief for any party in an 
action or proceeding, but has not received a general or special retainer, he 
shall not accept a general retainer or special retainer or a brief on appeal 
(including in that expression appeals to the House of Lords and to the 
Privy Council {q.'u.)) for any other party, without giving the original client 
the opportunity of retaining or delivering a brief to him. 

Opinions and Pleadings. — Counsel who has drawn pleadings or advised, 
or accepted a brief, during the progress of an action on behalf of any party, 
shall not accept a retainer or brief from any other party without giving the 
party for whom he has drawn pleadings or advised, or on whose behalf he 
has accepted a brief, the opportunity of retaining or delivering a brief to 
him, but such counsel is entitled to a brief at the trial, and on any inter- 
locutory application where counsel is engaged, unJess express notice to the 
contrary shall have been given to him with the instructions to draw such 
pleadings or advise, or at the time of the delivery of such brief. Provided 
always, such counsel shall not be entitled to a brief in any case w'here he is 
unable or unwilKng to accept the same without receiving a special fee. No 
counsel can be required to accept a retainer or brief or to advise or draw 
pleadings in any case where he has previously advised another party on or in 
connection with the case, and he ought not to do so in any case in which he 
would be embarrassed in the discharge of his duty by reason of confidence 
reposed in him by the other party, or in which his acceptance of a retainer 
or brief or instructions to draw pleadings or advise would be inconsistent 
with the obligation*of any retainer held by him ; and in any such case it is 
the duty of the counsel to refuse to accept such retainer or brief, or to advise 
or to draw pleadings, and in case he has received such retainer or brief 
inadvertently, to return the same. The retainer of a counsel does not cease 
upon his being promoted to a higher rank at the bar. 

Amount of Fees. — The fees for general retainers are as follow : — 

In Parliament (committees) . . . Ten Guineas. 

In all other cases . ; . . . Five Guineas. 

The fees for special retainers are as follow : — 

In Parliament (committees) . . . Five Ouinms. 

In the House of Lords and Privy Council . Two Guineas. 

In all other dhses . . . . . One Guinea. 
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' J%e Bdation of AdvoeaU and Client. — The relation creates the incapacity 
to a contract of hiring as an advocate, and the services of an advocate 
cre^ neither an obligation nor an inception of an obligation, nor any in- 
choate right whatever, capable of being completed and made into a contract 
by any subsequent promise (Erie, C. J., in Kennedy v. Broun, 1862, 13 
C. B. N. S. 677). Consequently, if the advocate fails to render the services 
for which he is retained, or performs them negligently, the client lias no 
femedy against him either to recover t»ck the fee paid or for damages for his 
failure or negligence. As to admissions by counsel, see Admissions; 
Pkivileged Communications. 

How remunerated. — By the payment of a fee or honorarium, which when 
offered he is at liberty to refuse or accept, but if unpaid he cannot recover 
it by an action. And if the client has paid the advocate’s fee to the solicitor, 
the advocate cannot recover it from the solicitor as money paid to his use 
(see re Le Brasseur & Oakley [1896], 2 Ch. 487, 493). If in his professional 
character as an English barrister he accepts a retainer to appear and plead 
before commissioners or arbitrators in a foreign country, by whose law 
counsel practising in its regular Courts were permitted to have suit for 
their fees, that would not give him a right of action for his honorm ut, {IL 
V. Doutre, 1884, 9 App. Cas. 752). 

Scope of his authority. — The authority given by the client to the advocate 
is as follows :^When acting as an advocate in Court, he has unlimited 
power to do what is best for his client in the cause. “ His retainer gives 
him complete authority over the suit, the inode of conducting it, and all that 
is incident to it, such as withdrawing the record, withdrawing a juror, or 
calling a witness, or selecting such as in his discretion he thinks ought to 
be called, and all other matters which properly belong to the suit and the 
management and conduct of the trial” {Smnfeu v. Lord Chehmford, 1860, 

5 H. ik, N. 890 ; Strauss v. Francis, 1866, L. li. 2 Q. B. 379). 

Limitation. — He has not, by virtue of his retainer, in a suit any power 
over matters that are collateral to it. And if the other side is told that 
his authority has been withdrawn or is limited, the client will not be 
bound by any act of the advocate in the one case, or outside the limited 
authority in the other {Swinfen v. Swinfen, 1856, 1 C. B. N. S. 304). 

Revocation. — Where a party appears in Court by counsel, and the case is 
on, and the counsel has been fully seized of it, his authority cannot be revoked 
by his client so as to give the cheat himself the right to address the Court. 
But if counsel is not so seized, or where upon a motion the hearing 
has gone no farther than reading affidavits, and the counsel has addressed 
no arguments to the Court, he may at the instance of his client be j)ermitted 
to witlidraw, and the client may himself be heard {R. v. Muzbury, 11 L. T. 
566). 

ITis power to Agree, Settle, Refer, and Uompromisc. — If,* acting within the 
limits of his apparent authority, he enters into an agreement with the counsel 
on the other side, this agreement is binding on the client {Strauss v. Franwis, 
1866, L. R. 1 Q. B. 379), It seems that in general a reference by the 
consent of counsel in a cause will be binding upon the client. Certainly, if 
the chent is present and does not repudiate the authority (fiedman on Arbi- 
trations, 15). Wiien a conlpromise is contemplated, and litigation is to cease 
upon terms to be arranged, counsel can then only act under special instruc- 
tions (Crowder, J., in Swinfen v. Swinfen, 1856, 1 C. B. N. S. 364). Counsel in 

6 breach of promise of marriage action was held to have authority to agree 
w judgment being entered for the defendant upon terms, but not to agree to 

Oliver up the defendant’s letters {Kempshall v. Holland, 1895, 14 R 336). 
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Coment — ^When counsel has once given his consent to a compromise, 
and there has been no mistake or error, that consent cannot be withdrawn 
{Harvey v. Croydon, 1884, 26 Ch. B. 249). 

Mistake. — But if he says, ‘‘ I made a concession under a misapprehension,” 
he will not be held bound to the mistake {Holt v. Jesse, 1876, 3 Ch. B. 180; 
Hickman v. Berens [1895], 2 Ch. 638). 

His Evidence is obtained by his statement from his place in Court, and 
not by affidavit. See Law Jo. vol. 30, p. 693. * 

Exceeding or abusing his Authority. — For this the client has no remedy 
against him. If, however, an advocate, although he has unlimited power in 
respect of the conduct of a cause in Court, does what the Court may think 
wholly unjust as between the parties, then the Court would have power to 
overrule what was done and send the case for a new trial {Mathews v. Munster, 
1888, 20 Q. B. B. 141). 

In Criminal Cases. — As prosecuting counsel the function of the advocate 
is that of an official of justice, not of a partisan, and extreme fairness is a 
law governing his duty. The same rule holds good in lunacy proceed- 
ings. See Lunacy. A defending counsel, whilst he may put forward 
any theories on behalf of his client, should not state to the jury, as actual 
existing facts, matters which he has been told in his instructions on the 
authority of the prisoner, but which he does not propose to prove in 
evidence (Roscoe, Crim. Ev. 204). But a prisoner defended by counsel may, 
at the conclusion of his counsers speech, make his statement to the jury, with 
this proviso, that what he states from the dock is subject to the right of 
reply on the part of the prosecution, as being in the nature of new matter laid 
before the jury (E. v. Skimmin, 1849, 15 Cox C. C. 122). The right of reply 
exists where evidence is given for the defence, but is rarely exercised. The 
Attorney-General in person has the right of reply, whether evidence is 
given by the defence or not. See Attorney-General ; and see also Reply. 

Immunity from Action for Defamation. — The privilege of an advocate 
with respect to defamatory words, uttered by him as advocate in the course 
of a judicial inquiry, is absolute and unqualified. No action can be main- 
tained against him for such words, even though they were irrelevant and 
spoken maliciously and without reasonable cause. “ The Court can control 
all the proceedings and persons before them, and safeguards are thus pro- 
vided against licence and excess ; but if such an action as this were allowed, 
no person would be free from fear, arduous duties could not be efficiently 
performed, and the public would be injured ” (Fry, L. J., in Munster v. Lamb, 
1883, 11 y. B. B. 588). He may be punished for contempt of Court {g-r.\ 
even for language professedly used in the discharge of his functions as an 
advocate {Ex parte Pater, 1863, 5 B. & S. 299). 

Maintenance.— Aa exception to the general rule with regard to mainten- 
ance of actions is the case of counsel. See also Bar. 


Advocate, Crown.— See Advocate, Queen^s. 
Advocate-General. — See Advocate, Queen’s. 


Advocate, Lord. — The Lord Advocate is the chief law officer of 
the Crown in Scotland, and one of the great officers of State in Scotland. 
He is appointed by ttfe Crown, and it is his duty to act as public prosecutor. 
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aj^ to plead in all csases in which the Crown is interested. He has power 
toiBsue warrants foV arrestment and imprisonment in any part of Scotland. 
He and the Solicitor-General are the only members of the Scotch Bar who 
have hitherto had seats within the Bar. Both of the Scottish law otficers 
are allowed to engage in private practice. Since the Union, the Lord 
Advocate has generally sat in Parliament. The Act 48 & 49 Viet. c. 61, 
which created the office of Secretary for Scotland, did not affect the 
•^wers and duties of the Lord Advocate. 

In Scotland the consent of the Lord Advocate — as in England the 
consent of the Attorney-General — is required for the initiation of many 
proceedings, as, e.g., the recovery of statutory penalties ; and so, in patent 
and lunacy matters, the Lord Advocate exercises functions similar to those 
of the Attorney-General, except that, as regards patents, the fiat of the 
Ijord Advocate is required in all cases. 

[Karnes’ Statute Law, see “King’s Advocate”; Bell’s Dictioiiary and 
Digest of the Law of Scotland.] See Attorney-General. 


AdVOCatCp Queen’s. — His Majesty’s Advocate-Generr/i, often 
called for shortness the King’s Advocate, and during the reign of her present 
Majesty, the Queen’s Advocate, was the principal law officer of Her Majesty 
in tlie CollegO of Advocates at Doctors’ Commons, and in the Admiralty and 
Ecclesiastical Courts, just as the King’s or Queen’s Procurator or Proctor 
filled for those Courts, and the matters discussed therein, the functions 
assigned in the Superior Courts of Law and Equity to the Solicitor for tlie 
"J’reasury. Before the High Court of Delegates, and at the bar of the Privy 
Council, where advocates and barristers had both right of audience, an advo- 
cate took precedence of an ordinary barrister (Stephen, Dlackstone, 1 890, 
iii. 394) ; and before the same Courts the Advocate-General took precedence 
in like manner of the Attorney-General and Solicitor-General {Bc^rton v. 
B. 1840, 2 Moo. P. C. 29; Dyke v. Walford, 1846, 5 447 ; Harrison 

V. 11., 1856, 10 ibid. 201; Manning, Serviens ad Legem, 1840, 19 & 20 ; 
Stewart, Blaekstone, 1840, iii. 29); and in cases laid by the Crown before 
the three law officers for their opinion, the Advocate-General had the pre- 
cedence. Thus, in the joint opinion given in the Bishop of Cloghers case 
in 1822, Sir Christopher liobinsoii takes precedence of Lords Gifford and 
Lyndhurst, then Attorney and Solicitor General (Phillimore, JEccL Law, i. 73). 
When, however, barristers and advocates were admitted to practise equally 
in all Courts, it was felt that the Attorney-General could have no leader in 
Westminster Hall; and accordingly, on the resignation of Sir John Harding in 
1862, and the appointment of Sir liobert Phillimore, the Crown directed that 
the Attorney-General and Solicitor-General should take precedence, in the 
future, of the Queen’s Advocate. On the appointment of Sir Eobert Philli- 
more in 1867 to be judge of the High Court of Admiralty, the place was 
filled by Sir Travers Twiss, and, since the latter’s resignation in 1872, the 
office has not been filled up. 

It was the practice that the Advocate-General should represent the Crown 
in all matters in the Admiralty and Ecclesiastical Courts {King's Proctor v. 
^tone, 1808, 1 Hag. Con. 424 ; The Eebekah, 1799, 1 Eob. C. 228) ; and that 
in all international and ecclesiastical questions his opinion should be taken, 
either with or without the other law officers of the Crown. He was speci- 
s-lly ^nsulted by the Foreign Office, and Orders in Council used to be 
submitted to him for his approvaL After the fusion of the two bars, 
a appeared with the other law officers in sifch cases^as A.^G. v. 
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Sillem {The Almmdra, 1863, 2 H. & C. 431, an offence against the 
Foreign Enlistment Act), Ryvte v. A-G. (1868, 37 L. J/Matr. 76). 

The second law officer of the Crown in the Admiralty Court was the 
Admiralty Advocate, whose duty it was to appear for the Crown in its office 
of Admiralty. “ The distinct capacities of the King claiming jure coronoe 
and in his office of Admiralty occasioned a necessary distinction of officers 
employed to enforce his rights — a King's Advocate and King's Proctor or Pro- 
cmator-General — ^an Advocate of the Admiralty and Proctor for the King iif 
his office of Admiralty ” (Browne, Civil Law and Law of Admiralty, 1802, 
67). He had been originally the Advocate for the Lord High Admiral. In 
certain cases, where it was disputed whether the Crown was entitled jure 
coroTice or in its office of Admiralty, the Queen's Advocate and the Admiralty 
Advocate represented their different departments against each other {The 
Rehekah, ante, a question whether an enemy’s ship was prize or a droit of 
Admiralty; The Panda, 1842, 1 Rob. W. 423, a question whether the pro- 
perty of pirates was prize or a droit of Admiralty, Sir J. Dodson being 
the Queen's Advocate and Dr. Phillimore the Admiralty Advocate). At 
times both officers appeared for the Crown in its office of Admiralty together 
{R V. Belcher, 1849, 6 Moo. P. C. 471, a piracy case). The office is now 
vacant. 

It is worthy of notice that the title Advocate is still used in some of our 
colonies and possessions to denote the cliief law officer of the Crown there : 
thus, in Sierra Leone, Lagos, and Cyprus, he is called the Queen's Advocate ; 
in Malta, the Crown Advocate ; in Mauritius, the Procureur and Advocate- 
General ; and in the Indian Presidencies, Advocate-General. 


Advocates, Colleg^e of- — in England, an advocate was a 
member of a society of men voluntarily associated as a distinct profession 
for the practice of the civil and canon law. Some of the members of this 
body purchased, in 15G7, the site of Doctors’ Commons, and, at their own 
expense, erected houses for the residence of the judges and advocates, and 
proper buildings for holding Ecclesiastical and Admiralty Courts. By a 
rescript of Chas. Ii, after the Fire of London, they were exempted from 
‘"payment of taxes, burdens, and impositions, in the same way as the 
societies of the Serjeants’ Inn.” In 1768 a Royal Charter was obtained, by 
which the members of the society and their successors were incorporated 
under the name of the “ College of Doctors of Law exerceiit in the Admir- 
alty and Ecclesiastical Courts.” The president of the college was the Dean 
of Arches, and the fellows were elected after admission by rescript of the 
Archbishop of Canterbury, and must previously have taken the degree of 
Doctor of Laws in one of the English universities (Burns' EccL Law, by 
Phillimore, tit. “ Advocate ”). They had the exclusive right to practise in 
the Ecclesiastical and Admiralty Courts. In 1857, when the Probate and 
Divorce Courts were created, the college was abolished, and advocates were 
admitted freely to all Courts ; while at the same time barristers were ad- 
mitted to practise in the new Courts, and after 1859 in the Admiralty Court ; 
and now also in the Ecclesiastical Courts (Phillimore, International Law, 
voL i. Preface ; EocL Law, 2nd ed., iL 935). See Advocate. 

’ Ad VOW, Avow, or Avouch.— See Avowhy.— U nder the feudal 
system, when the right of a tenant was impugned, he had to call upon his 
lord to come forward* and defend his right. This was called cdvocare. 
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,f, 0 s^iSur d garantie, to yotich or call, to warrant. The calling of the lord of 
tiie fee to defend the right of the tenant involved the admission of all the 
ddties implied in feudal tenancy. Avower came to mean the admission 
by a tenant of a certain person as feudal superior, and ultimately was 
employed in the sense of performing the part of the vouchee, or person 
called on to defend the right impugned. See Avowry. 

• 

Advowson.— of the Word.— An advowsoii is a right of 
presentation or appointment to an ecclesiastical foundation in a man and 
his heirs for ever. It is given by Blackstone, Com. bk. iii. p. 21, as an 
instance of an incorporeal hereditament. This right is known in the 
canon law as jus patronatus. 

Classes of Advowsons. — Advowsons are divided into two classes — advow- 
sons appendant and advowsons in gross. 

An advowson appendant may be defined to be a right of presentation 
appertaining to some corporeal hereditament, e.g. a manor or the demesne 
lands of an earldom. Properly speaking, however, an advowson should be 
said to be appendant to the demesnes of the manor or earldom, or some 
part thereof, which are of perpetual subsistence, and not to the rents 
and services, which cannot support such appendancy ; for an advowson can 
only be appendant to a thing corporate. An advowson appendant passed 
with the grant of a manor by livery without deed and without saying cum 
pertinc7itis, “ A church in one county may be appendant to a manor in 
another, or the advowson of a vicarage may be (and is of common right) 
appendant to a rectory or to a manor by prescription” (Mirehouse on 
Advowsons, p. 9) ; and advowsons may also be appendant for a part or for a 
turn. 

An advowson in gross may be defined as an advowson belonging to a 
person who possesses no corporeal estate to which it is appendant, and 
which may therefore be defined as a right subsisting by itself, belonging to 
such person and not appendant to any corporeal hereditament whatever 
(Mirehouse on Advowsons, p. 12). 

An advowson appendant is converted into an advowson in gross by a 
grant of either the advowson or that to which it is appendant, the one 
without the other ; also by a presentation to an advowson appendant to as an 
advowson in gross. But the disappendancy may be only temporary. Thus, 
if the severance is effected by a grant or lease for a life of either the manor 
or the advowson, the one without the other, it again becomes appendant at 
the expiration of the life ; if by an allotment of the manor to one coparcener 
and the advowson to the other, or the demesnes to one and the services to 
the other, by the reunion of possession on the death of the one or other 
without issue ; “ if by the alienation of part of the manor, with the 
advowson, or by the usurpation of a stranger, on the recovery of possession 
by the owner” (see 7 Anne, c. 18). Other examples of a temporary sever- 
ance are the cases of a mortgage of the manor without the advowson, when 
the repayment of the money makes the advowson again appendant by reputa^ 
tion ; a fine of the advowson with a grant and render back of every second 
turn, a partition of the manor by two coparceners without mentioning the 
advowson, and a union of one advowson appendant and another in gross — in 
all which three cases the appendancy revives for every other turn. If two 
jomt tenants are seised of a manor with an advowson appendant, and the 
one releases to the other all his rights in the advowson, it is both appendant 
and in gross; but if two of three joint tenants make* such a release to the 
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third, he is seised of two parts of the advowson in gross, and of the third 
part as appendant. « 

But the general rule is, that when an advowson is once severed by a 
conveyance of the fee-simple, either of the corporeal hereditament, apart 
from the advowson, or of the advowson apart from the corporeal heredita- 
ment, the advowson can never afterwards be appendant. 

Advowsons are also divided into presentative, collative, donative, and 
elective. 

An advowson presentative is an advowson in which the patron has the 
right of presenting a person to the ordinary, to be instituted and inducted 
into the church. 

An advowson collative is an advowson lodged in a bishop, as collation 
is the conferring of a benefice by a bishop ; but in this case the bishop 
cannot present to himself. 

An advowson donative is a spiritual preferment in a church, chapel, or 
vicarage which is in the gift or disposal of the patron only, and without 
presentation, institution, or induction. See Presentation. 

An advowson elective is where a corporation (e,g, a dean and chapter) 
has a right to elect the person to fill the benefice. 

A distinction should also be drawn between nomination and presenta- 
tion. They indicate distinct rights, and may exist in different persons. 
Thus, generally the owner of the legal estate has the right to present the 
clerk to the bishop, but the beneficial owner has the right of nominating 
the person to be presented. 

There is a further distinction between ecclesiastical and lay advowsons. 
An ecclesiastical advowson is so called, not because an ecclesiastic doth 
enjoy or possess it, for so he may a lay patronage, but because it belongs 
to one, for that he hath founded, built, or endowed the church ex honie 
ecclesiasticis. The other kind of advowson (lay) is so called, for that it 
belongs to one, because he hath founded, built, or endowed some church, 
or erected some benefice, ex bonis patrimonalihus (God. Int, p. 34). 

In the advowsons of a moiety of a church there is also a distinction 
drawn between advocatio medietatis ecclesice and medietas advocationis 
ecclesice. The former is where two patrons have a right to present a 
several incumbent, and such advowson is in both of the patrons alike. 
The latter applies to the case of parceners who, after division, have the 
right to present in turn. (See further as to this. Presentation). 

Historical Origin of Advowsons. — The right of advowson arose, according 
to the old authorities, rations donationis, rations fundationis, rations 
fundi. 

Such a right, however, would have been incapable of existence or 
exercise in the first three centuries of Christianity. At that period the 
oblations of the faithful for the support of the Church were given to the 
bishop, who accounted for them to the provincial synod ; and the congrega- 
tion of the faithful laity took a prominent part in the election, both of 
bishops and presbyters, both of which customs are inconsistent with the 
patronage system as known to the Canonists or the English law. 

The first trace of the practice, where the right to an advowson sprung, 
is to be found in a decretal of the Council of Orange, A.i). 448, which 
allowed a bishop who had built a church in the diocese of another bishop, 
to nominate the clerk thereof. The 123rd Novel of Justinian (promulgated 
in the sixth century) decreed that “if a man should erect an oratory 
and desire to present a clerk thereunto by himself or his heirs, if they 
furnish a competency •for his livelihood, and nominate to the bishop such 
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a8;#|e worthy, they may be ordained.” Advowsons and patronage, as a 
p(^^on of eoclesias^cal organisation, must be taken to have grown up 
gradually throughout Western Europe as an incident of the feudal or 
manorial system. It is a leading idea of the Canonists that every benefice 
must be presumed to possess a patron, for benefices do not come into 
existence naturally of themselves, but are the artificial creation of lay- 
men, who are, for the most part, the founders of churches. The decretals 
Ijtid it down that, if any man built a church with the assent of the bishop, 
he acquired from the fact the right of patronage. 

It is difficult to trace the origin or growth of advowsons in England. 
It appears that at least two centuries after the conversion of the island, 
the clergy received their maintenance from the cathedral church, and 
ministered only pro tempore at the parochial churches. Properly speaking, 
also, the bishop is incumbent of all livings in his diocese ; and the English 
nobility, in a letter to the Pope, 1239, speak of presentation to the bishop 
as a thing immemorial. Gradually, after the Norman Conquest, when the 
relations bfetween Church and State became more sharply defined, the prava 
coiisuetudo, as it is described in a letter of Pope Honorius the Third to 
Thomas k Becket, Archbishop of Canterbury, sprung up of patrons appo^aiing 
to livings not only without the consent, but actually against the will, of the 
bishop,^ and often in consideration of money payments. The tendency of the 
feudal lawyer^ was, therefore, to turn advowsons, which were probably all 
presentative m their origin, into donative. The Canonists thereupon en- 
deavoured to bring back patronage to its original idea as a spiritual trust. 
Thus, in a decretal letter to the Bishop of Exeter, Pope Gregory the Ninth 
lays it down, that if anyone purchases an advowson to present to it his son, 
or grandson, or any other person, he is to be deprived of it. Other decretfils of 
the same Pope laid it down, that if any clergyman purchased the right of 
advowson or next presentation, he should be deprived ipso jure, and that the 
patron should forfeit his right if convicted of any notorious crime, e.g. 
heresy. Probably as a result of the influence of the Canonists, the majority 
of advowsons in England are presentative and not donative. 

Advowsons as a Trust — The right of the owner of an advowson is described 
by the Canonists as because he was entitled to respect from the 

parish, and the chief seat in the church ; onerosum, because he was bound 
to protect the Church and her revenues against attacks by violence as 
patronus armatus, or to maintain her cause in the law courts as patronus 
togatuSy and to secure her fabric and appurtenances against dilapidations ; 
and utile, because, if he or his family “fell into penury, the Church. was 
bound to supply their necessities before those of anyone else.” 

The owner of an advowson is described as patronus defensor, advocatus 
Gustos ; but Lyndwood states that advocatus more properly signifies defender 
than patron.2 The word advocatus, it may be mentioned, was applied to 
the Holy Eoman Emperor as the guardian of the temporal estates of the whole 
Catholic Church. In the same way, the lord of a fief was regarded as the 
natural advocatus, or defender, ot the Church in his district. His position, in 
fact, was, to a large extent, to use modern language, that of a trustee ; and 
for this “ reason the law still treats an advowson for some purposes as a trust, 
and recognises the right of the patron, though he has no estate in the free- 
hold of the living, to protect the interests of the Church. Thus the right 

? ®lackstoiie*8 view, that all advowsons were originally donative, and founded by 

2 hardly be supported from a historical point of view. 

intelUgituT non pro patrono; sed pro defemor^ eedeno! (see C»oa. p. 
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liud property “which a patron has in advowson will not warrant a plea (as in 
the case of temporal possessions) that he was seised in dpmineo mo ut de feodo^ 
as of fee, but only of fee; because that inheritance, sayouridg not de demo^ 
cannot either serve for the sustentation of him and his household, nor can 
anything be received for the same for the defraying of charges” (Inst 17). 

(See, however, H. M. Hargreave's note, Harg. Co. Lit. 19 5 (n), 2, and 1 
Inst. 29.) 

In the same way, a guardian in socage of a manor to which an advowsqp 
is appendant, cannot present to an advowson, because he can take nothing 
for it, and consequently cannot account for it; and therefore, in that case, 
the heir shall present, of what age soever, though probably the Court would 
control the discretion of an infant heir if acting apart from bis guardian 
(3 Inst 156 ; Arthington v. Coverley, 1732, 2 Abr. Ca. Eq. 518); and in John 
London v. The Chapter of Southwell^ 1619, Holt, 350, the Court held that the 
words in the conclusion of a lease, “ with all the commodities, emoluments, 
profits, and advantages to the prebendary belonging,” would not suffice to 
pass the advowson, as these words imply “ things gainful, which is contrary to 
the nature of an advowson regularly.” And in a writ of right of advowson, 
the patron was not to allege the taking of profits in himself, but in his in- 
cumbent. 

The law recognises the right of the patron, although he has no estate 
in the freehold of the benefice, to protect the property against waste.^ 
Thus, in Hoskins v. Featherstone, 1789, 3 Bro. C. C. 552, during 
the vacancy of a living, an injunction was granted, at the suit of the 
patroness, against the widow of the deceased rector, to stay waste. And in 
Knight v. Mosely^ 1742, 1 Amb. 175, an injunction was granted, at the suit of 
the patron, against the incumbent, to stay waste by working stone ; but it was 
held that the patron could not have an account against the incumbent, as 
he cannot have any profit from the living. The patron’s consent has been 
held necessary to enable the incumbent to work mines (but as to this, see 
Glebe) ; and, generally, it would appear that the patron may interpose to 
prevent any kind of waste of the benefice. (See Boss v. Adcock, 1868, 
L E. 3 C. P. 655, and cases there cited ; and Ecclesiastical Commissioners 
V. Wodehouse[imilQh.m). 

Advoiosons as a Form of Property. — Advowsons have, however, at least 
from the thirteenth century, been recognised as a form of property, though 
never unreservedly as a form of property. In fact, it may be said that in 
the law’s treatment of advowsons, two different ideas are manifested. On the 
one hand, from the time it became clear that the right to present to a living 
was a valuable asset, the law has striven to protect it, except, perhaps, in the 
case of donatives, which are not favoured by the law. For, according to 
Lord Coke, if the patron of a donative once presented to the ordinary, and 
the clerk was admitted, it became presentative, and should never be 
a donative again ; but this was not held (1 Inst 344) to be law in Ludd v. 
Widmos, 1694, 2 Salk. 541 (on this question, see Presentation) ; and in B. v. 
Foley, 1846, 2 0. B. 664, on the construction of a private Act of Parliament 
with regard to a chapel of ease, containing the words “ the patronage of or right 
of presentation to the chapel as well as the patronage,” etc. “of the new 
church should be vested in the patron of the rectory— so, nevertheless, that 
the minister of the chapel should not be removalde at pleasure,”— it was 
held that the chapel of ease was made presentative and not donative. 

On the other hand, the policy of the law has always been to prevent 

^ But it is doubtful if h« tan bring an action for trespass on the glebe during the 
vacancy of the incumbency. 
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si^ny (see Simony) ; and therefore, except in the case of the Crown, it has 
always regarded the ^execution of the advowson-— that is, the actual right 
to appoint to the benefice when the church is actually void — as a thing of a 
purely spiritual character, and of which profit cannot be made, and should 
not be made. 

As the canon law did not look upon an advowson as a thing merely 
spiritual, but rather as a temporal right annexed to what is spiritual, an 
ijvowson was unable altogether to protect it by the sanctions of religion. 
Moreover, the common law presented great difficulties in the way of the 
recovery of such a form of property, if once lost, especially to persons under a 
disability, for the only seisin that then could be to an advowson was the 
exercise of the right of presentation, and if any hindrance or obstruction 
was made so as to prevent a patron from presenting a clerk (which was called 
an usurpation), and the patron was put out of possession of the advowson, 
the usurper gained the fee at common law, and the patron was left to the 
difficult remedy of a writ of right. 

To remedy this evil the statute of 13 Edw. i. c. 5, was passed. This statute 
gives a remedy to persons under disability, provided that the plea ot» the 
part of the defendant, that the church was full through his appoiTuinent, 
should not be a defence if the writ be “ purchased within six months, and 
gives damages to the patron for the loss of his presentation. And the 
statute of 7 /Anne, c. 18, gives a further remedy, by enacting that no 
usurpation shall displace the estate or interest of the patron, but that the 
true patron may present at the next avoidance, as if no such usurpation 
had happened. The only writ used in modern times in the case of a 
disturbance of patronage was the quare impedit, abolished by 23 & 24 
Viet. c. 26. Actions of this kind are now tried like ordinary actions 
(for a further discussion on tlje subject, see Presentation). At common 
law, there was no limit provided as to the time at which actions for the 
recovery of advowsons might be brought. 

A limit is now fixed by 3 & 4 Will. iv. c. 27, s. 30, namely, the period 
during which the clerks in succession shall obtain and hold possession 
adversely (see Adverse Possession) to such right of presentation; if 
such incumbencies together amount to sixty years, or after such times 
as with the time of such incumbencies will make up sixty years. 

By sec. 4, if the right of bringing an action is barred under this Act, 
the right of the person claiming is extinguished. 

An advowson in gross, as a form of property more beneficial to tfie 
grantee, is more favoured by the law than an advowson appendant ; and in 
a case where the grant could be construed as an advowson in gross or an 
advowson appendant, it was construed as an advowson in gross (33 Hen. 8 ; 
Dyer, 40). 

A person may be tenant in fee-simple of an advowsoif, as well as of a 
piece of land, in which case he and his heirs have a perpetual right of 
presentation. An advowson will descend to the heir on an intestacy. 

An advowson may also be limited to a person for a life, or lives, or years, 
in possession, remainder, or reversion. And it may be held in joint tenancy, 
in coparcenary, or in tenancy in common. A husband will be tenant by the 
curtesy of an advowson, though the church be not void during the 
coverture. When a widow is endowed of a manor to which an advowson is 
appendant, she is entitled to it. A widow is also dowable of an advowson 
in gross, and entitled to the third presentation. An advowson in gross may 
be transferred by every species of conveyance applicable to the transfer of 
incorporeal real hereditaments, according to the nature of the proprietor's 

VOL. I. » & •.12 
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esfcate in the advowson ; and an advowson appendant, by every conveyance 
by which the corporeal property to which it is appendAit can be transferred 
(but as to collative advowsoiis, see pod). 

An advowson appendant will pass with the manor without any express 
words, e,g, cim pertimntist except in the case of the king. An advowson 
will not pass by the word “land/* but it will by “hereditaments** or 
“ church ’* ; and the Act 1 Viet. c. 26, s. 1, provides that the words real 
estate shall include advowsons. In the case of the king, by the Statufe 
Praerogativa Eegis it will not pass “ when he giveth or granteth ’ {sccus, 
when he restoreth) land or a manor, “ unless he make express mention in 
his deed or writing,** e,g,, that is, when he nameth the advowson, or useth such 
expressions as “ with the appurtenances,*’ or “ as fully and perfectly.** 

An advowson may be tlie subject of a mortgage, but a mortgagee must 
present the nominee of the mortgagor (see Presentation). 

An advowson in gross will, in the case of an intestacy, descend 
to the heir, but if, in the case of a presentative advowson, the 
church has become vacant in the life of the testator, the right of 
presentation is in the executor. An advowson in the hands of an 
executor is assets (see Joku London v. the Chapter of Southwell^ supra) ; but 
if the patron grants the next avoidance of a church to a testator who dies 
before presenting, and after his death his executor presents and has the 
benefit of preferring his son or friend, yet this shall make no assets in his 
hands, because he could not lawfully take money to present. But if a 
stranger presents and gets his clerk admitted, and the executor recover 
damages in an action by way of what was of old a quare impedit, the money 
so recovered will be assets. If the testator has died before the church 
becomes void, the executor will be charged with the value as assets if he 
has neglected a proper opportunity to make a sale (Williams on Executors, 
9th ed., pp. 1537-8). It should be noted that the void turn of a donative 
descends to the heir, and also of a presentative advowson, if the owner of 
the advowson is also incumbent of the church (see Presentation). 

The devise of an advowson or of the right of presentation is good even 
if made by the incumbent of a church, the inheritance of the advowson 
being in him, and he may nominate the person to be appointed by his 
executors. 

The owner of an advowson may alienate the next or any number of 
presentations. 

In the case of donatives, the right of donation descends to the lieir 
when a vacancy has occurred in the lifetime of the ancestor {q.v.). Lord Coke 
(1 Inst, 374 h) said that an advowson is assets to satisfy a warranty, but 
that an advowson in gross is not extendible upon a writ of elegit, because 
no annual value can be set upon it. An advowson appendant to a manor 
is clearly real assets to satisfy debts, because, the manor being assets, what 
is appendant must be assets likewise ( Westfaling v. Westfaling, 1747, 3 Atk. 
464). And it has also been held by the House of Lords that an advowson 
in gross, whether the interest of the proprietor be legal or equitable (see 
Assets), is assets for the payment of debts, and will be sold by the Court for 
that purpose {Bdbinson v. Tonge, 1730, 1 Bro. P. C. 114; Kinaston v. Clark, 
1741-2, ib, at 206). And under the Bankruptcy Act, 1883, s. 44, subs. 11, 
an advowson or right of next presentation to a benefice will vest in the 
trustee in bankruptcy, and may be sold by him in the ordinary way. But 
if the benefice is vacant, he cannot sell the right of presentation, nor can 
he present to the vacant benefice. The right of presentation will remain 
with the bankrupt. * 
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1 Eliz- c. 19, and 13 Eliz. c. 19, ecclesiastical persons seised of advow- 
soiifi in right of the %hurch^, and masters and fellows of colleges, and 
guardians of hospitals seised in right of their houses, are restrained from 
maflcing any grants but of things corporeal, and therefore cannot make 
grants of advowsons; such grants, if made, have been held good, but 
only as against themselves v. Bishop of Norwich, 1599, Cro. 

(1), 690; and Bennell v. Bishop of Lincoln, 1827, 7 Barn. & Cress. 74); 
b\ft such alienations are not now favoured by the (Courts (Ecclesiastical 
Commissioners v. Wodehouse, supra). By 13 Anne, c. 11, it is enacted that 
if any person purchase any benefice with cure of souls or living ecclesi- 
astical, and shall be presented or collated thereupon, such presentation or 
(collation shall be void, and it shall be lawful for the Queen, her heirs and 
successors, to present or collate unto such benefice or living for that one 
turn or time only. 

Exchange of Advoivsom. — Several modern Acts have been passed on 
the subject of the exchange of advowsons, namely, 3 & 4 Viet. c. 113; 4 
& 5 Viet. c. 39 ; 16 & 17 Viet. c. 50 ; 23 & 24 Viet. c. 124; 31 & 32 Viet, 
c. 114; and 33 & 34 Viet. c. 39. The object of these Acts is to enable 
bishops and other patrons, with the consent of the Ecclesiastical Cniiimis- 
sioners, by exchange of advowsons or other alteration in the exercise of 
j)atronage, to secure the better performance of spiritual duties in ill-endowed 
j)iirishes, and htlier kindred purposes. 

(For (jiiestions relating to presentation, collation, induction, or admission, 
see Presentation.) 

See also Incorporeal Hereditament; Entry on Benefice; Patron; 
3 Ls Patronatus ; Incumbent ; Glebe. 

[Authorities, — Lindwood, iVot;. ; Gibs. Cod,; Godolphin, jSrp. Can,; Van 
Es])en, Jus Canonicum; Coke's Institutes; Coke on Littleton; Bingham, 
Antiquities of the Christian Church; Black. 6W.; Mirehouse, ; 
Cruise, Digest ; Phillimore, Ecclesiastical Law, 2nd ed. ; Cripps, Law. of the 
Church and Clergy,'] 


Affectum (Challenge Propter).— See Jury. 


Affeerors. — Officers appointed by the steward of the Court of 
a liiMiior or hundred to assess the Amerciaments (q:o,) imposed by it. There 
were usually two appointed, but occasionally four. The form of the oath 
wliich they took before acting is given in Kitchen, La Court Lccte (Ed. 
p. 46a. It seems that they were sometimes called taxatorcs, and it 
ju’oliable tliat they were frequently called upon to ^issess not only 
aiiierciainents, but also the damages in plaints brought in inferior Courts. 


Affidavit to hold to Bail.— See Bail. 


Affiliation . — The process by which the paternity of a bastard 
(see Bastard), and the legal consequences arising from that relationship, 
are brought home to the father. 

The law and the practice relating to the subject, which are far from 
simple, have been laid down in four statutes, and there have been numerous 
ncisions, by which both the conditions of proof necessary to e#jfablish the 
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paternity, and also difficult points of the procedure, have from time to time 
been settled by the Courts. In instituting or in defending proceedings in 
bastardy, a rigid observance of the rules of procedure prescribed by the 
Legislature, and interpreted by the Courts, is necessary. 

The duty of maintaining a bastard falls upon the mother ; failing her, 
upon the guardians of the poor. But both the mother and the guardians 
have a remedy, by means of affiliation proceedings, against the father, if his 
identity be known, and if he be amenable to the jurisdiction. » 

The proceedings are begun, carried on, and, unless there is an appeal, 
concluded, in a Court of summary jurisdiction, and to enable the Court to 
enter upon the merits of the application, there must be certain main con- 
ditions precedent, which can be conveniently regarded under three heads — 

First, As regards the child itself, it matters not where it was 
begotten {Hampton y. Rickard, 4:, L. J. M. C. 133); but the birth 
must have taken place, or must take place (for the application may, in the 
first instance, as well be made before, as after, that event), in England or 
on an English ship {Marshall v. Murgatroyd, 1871, 40 L. J. M. C. 7). The 
fact of the child's death does not destroy the jurisdiction, though it limits 
the scope of the order to be made. 

Second, It is necessary that the mother should be “ a single woman," 
that is, a spinster, or a widow, or a wife living apart from her husband. 

If she marry, after the application, but before the hearing, the Court 
loses jurisdiction, though the woman's marriage, happening after the order 
has once been made, will not have that effect, as the law now stands, not 
even though the husband has means to keep the child {Sothern v. Scott, 
1881, 6 Q. B. D. 518; Hardy v. Atherton, 1881, 7 Q. B.’D. 64). If the 
mother die before the hearing, the Court loses all jurisdiction; her dying 
statement cannot be entertained. 

Third, The alleged father must have readied tlie age of fourteen, at 
some date at which the child might have been begotten; otherwise the 
case db initio fails against him, whatever may be the evidence. To bring 
the defendant duly before the Court, the summons must have been served in 
England ; which implies that he must have resided at some time or another, 
for however short an interval, in England ; though, failing personal service, 
it may be left in his absence at “ his last place of abode ” (see Hampton v. 
Rickard, ut supra). 

The first step in the procedure is the application. Where the mother is 
herself the applicant, s. 3 of 35 & 36 Viet. c. 65, governing this stage 
of the proceedings, provides that she shall “ either before the birth, or at 
any time witliin twelve months of the birth of the child," or any time there- 
after, upon proof that the man alleged to be the father of such child, has, within 
the twelve months next after the birth of such child, paid money for its 
maintenance, of at any time within the twelve months next after the 
return to England of the man alleged to be the father of such child, upon 
proof that be ceases to reside in England, within the twelve months next 
after the birth of such child, make application to any one justice of the 
peace acting for the petty sessional division of the county, or for the city, 
borough, or place in which he may reside, for a summons to be served on 
the man alleged by her to be the father of the child " ; it provides, also, that 
if the application be before the birth, then the woman's statement must be 
in the form of a sworn deposition. It is necessary that the residence, which 
gives jurisdiction to the justice to whom she applies, should be a bond fide 
residence — not necessarily a long or a settled residence, but certainly not 
one taken up ‘‘because people said if she came there she would have a 
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chance ” {H- v. MyoU, 1863, 32 L. J. M. C. 138). The twelve 
months to which, as a Aile, the woman is limited, ceases to run against her, so 
soon as she has made her application ; the justice need not grant the sum- 
mons at once *, in his discretion, as, when the defendant has no known 
address {Fotts v. Cambridge, 1858, 27 L J. M. 0. 62), he may keep the appli- 
cation suspended (the “thereupon issue” of the Statute being interpreted 
not to mean immediately) ; but, in such a case, the justice who grants the 
siAimons must be the justice to whom the application is made ; and if he 
die, no other magistrate, after the twelve months, may entertain the appli- 
cation (E. V. Pickford, 1861, 30 L. J. M. C. 133). An application made by 
the guardians on behalf of a child which has become chargeable, will not 
prevent the time running against the mother. As regards the absence of 
tlie alleged father, it may be noted that if he should have happened to 
leave England before the birth, the saving clause which, in the other event 
of his leaving after, prevents the twelve months from running against the 
mother, will not avail her. Where the application is made before the 
child's birth, the summons is not heard until after that event (s. 4 of 35 & 
36 Viet. c. 65). The summons must have been served six days before l/he 
hearing; if he could not be found, then it must be proved that the 
summons was left “ at his last place of abode,” and “ his last place of abode ” has 
been held to mean, the very last place at which he was known to have lived 
(E. V. Webb [1S96], 1 Q. B. 487) ; he may be known to be living over-seas, 
but unless it can be shown that he had a place of abode, other than “ the 
last place of abode,” the service will be good {E. v. Farmer [1892], 1 Q. B. 
637). 

The summons must be heard by two justices, or by a stipendiary, as 
the case may be. The appearance of the defendant cures any defect in 
the service of the summons. The mother is a competent witness ; though, 
if she be a married woman, with a living husband, she lierself cannot testify 
to the fact of non-access, though the onus of proving it lies on her 
{Goodright v. Moss, 1778, 2 Cowp. 594); but if the adultery was the cause 
of the bastard's birth, she may, and indeed to succeed must, give 
evidence. In every case the mother's evidence is required (s. 4 of 35 & 36 
Viet. c. 65) to be “ corroborated in some material particular by other 
evidence” (see Corroboration). Justices are to judge of whether a 
particular fact amounts to corroboration, and they also decide what is a 
“ material particular.” Corroboration of the actual fact of intercourse is 
not, as a rule, forthcoming; proof of opportunity, letters written by the 
man, conversations, cohabitation, keeping company after knowledge of 
pregnancy, payments for expenses of birth, have been accepted as 
corroboration. The date of the conception of the child is also of great 
importance, and some medical evidence is usually expectgd ; and by this, 
and the general probabilities of the case, the Court is, as a rule, guided ; 
hut the topic of the limits of the period of gestation belongs to medical 
jurisprudence. The applicant may be cross-examined as to her conduct 
with other men ; but her cross-examiner is bound by her answers, except 
Jis to those of them, which deny questions tending to show that another 
person is the father of her child ; in that respect, witnesses may be called 
to contra^ct her. Here it may be said, however, that the defendant cannot 
escape his responsibility by trying to show that another man, equally well 
with himself, may have been the father. As the proceeding is not 
criminal ” (i?. v. Berry, 1859, Bell's C. C. 47), the defendant, on his part, 
18 a competent, and even a compellable, witness ; he may be called for the 
luother, and in oyder to corroborate her. The Court, If the case is made 
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out, can award any .weekly payment of not more than five shillings a week, 
and this remains payable until the child is thirteen years old ; but the 
Court has power, by special order, to extend the period to sixteen years ; 
the order operates from its date ; but if the application was made within 
two months of the date, then the payment may be made to commence 
from the birth. The Court may also add a sum for expenses, medical and 
other, incidental to the birth. If the child has died, a sum may be allowed 
for the costs of the funeral. The Court has power over the costs, a«d 
may give costs to the defendant if he is successful. 

Though the applicant fail, she is not, as a rule, precluded from 
renewing her application, and presenting fresh evidence, if she be in time. 
If the case has been decided upon the merits, she must make a fresh 
application ; but if the case was decided against her, without regard to the 
merits, her original application will still avail her. The defendant, in his 
turn, may appeal to Quarter Sessions, if he gives notice in time, and can 
give security for costs ; but the order remains in full force to the hearing 
of the appeal. At Quarter Sessions, the mother’s case is first heard, the 
appeal being in every way a rehearing, and both parties being entitled to 
adduce new evidence. The Court may quash or vary the order. See 
Appeals to Quakter Sessions. 

Matters of law arising either at the hearing, in the first instance, or 
at Quarter Sessions, are decided by the (^leen’s Bench Division. The 
magistrates have power to state a special case. Either of the parties 
may obtain a rule nisi, or, in questions of jurisdiction, may proceed by 
certiorari {q-v.). On application made by guai’dians, the law and procedure 
differs but little ; the guardians act under 35 & 36 Viet. c. 65, s. 7, and 
36 Viet. c. 9, s. 5, in cases where bastards l)ecome chargeable to a parish 
or union ; there is, however, this exception, that the guardians are entitled 
to take steps at any time against the alleged father. Also, the woman 
cannot avail herself of a successful application by the guardians in order 
to make a case for herself; nor is she prejudiced by this failure. See 
Appeals to Divisional Courts. 

The statutes are — 7 & 8 Viet. c. 101 ; 8 Viet. e. 10 ; 35 & 36 Viet, 
c. 65 ; 36 Viet. c. 9. 

[See Sanders, The Law and Practice of Orders of Affiliation ; Bott s 
Manual of the Law and Practice of Affiliation Proceedings,'] 


Affinity.— Affinity is sometimes said to be of three kinds: 

(1) Direct y or that which subsists between the husband and' the wife’s blood 
relations, or between the wife and the husband’s blood relations; 

(2) Seemdary, or that which subsists between the husband and the wife’s 
relations by mdrriage ; and (3) Collateral, or that which subsists between 
the husband and the relations of the wife’s relations. The affinity which 
bars marriage is only of the first or direct kind. The kindred of the 
husband are not of affinity to, the kindred of the wife, for affinity, as respects' 
the wife’s kindred, relates only to the husband, and terminates with him ; 
and, as respects the husband’s kindred, relates only to the wife, and 
terminates with her. 

By 32 Hen. viii. c. 38, it was enacted that “ no reservation or prohibition, 
God’s law except, shall trouble or impeach any marriage without the 
Levitical degrees.” 

Archbishop Parker, in 1563, acting under royal authority, set forth the 
“ Table of Kindred «nd Affinity ” which is generally printed with the Book of 
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C<|iiinon Prayer, though not a part of the “ book annexed ” to the Caroline 
of Uniformity Car. ii: c. 4). The table has full synodal authority 
by Canon 99 of 1603, which orders it to be publicly set up in churches. 
It has always been regarded as conclusive by the temporal Courts (Hill 
V. Goody 25 Car. ii., Vaugh. 302; H, v. Ch^wicky 1847, 11 Q. B. 205). 
Before 31st August 1835, when the Marriage Act, 1835, 5 & 6 Will. iv. c. 54, 
better known as “ Lord Lyndhurst’s Act,” passed and came into operation, 
the state of the law was as follows. Any de facto marriage was presumed 
to be good, and could only be declared null and void by the proper ecclesi- 
astical Court during the lifetime of both parties. The reason of this 
limitation, which the temporal Courts enforced by prohibition, was that, 
as the Ecclesiastical Court could only act pro salute animce , it would not 
be allowed to proceed merely to bastardise the innocent issue. But it 
could, nevertheless, sentence the surviving partner of the incestuous union 
to penance (Bay v. Sherwoody 1836, 1 Curt. 193). By the Marriage Act, 
1835, 8. 2, all marriages thereafter celebrated between persons related 
within the prohibited degrees, whether of consanguinity or affinity, are 
absolutely null and void to all intents and purposes whatsoever.” 

Notwithstanding this enactment, the High Court will grant a decree of 
nullity on the application of one of the parties v. RosSy 1888, 14 

P. I). 15). The capacity to contract marriage depends on the law of the 
party’s domicil ; and therefore persons of English domicil related within 
the prohibited degrees cannot, by going through a marriage ceremony in a 
country where such a marriage is legal, contract a valid marriage (Brook v. 
Brooky 1861, 9 H. L. 193). 

Conversely, it would seem that a marriage, duly contracted according to 
the lex loci contractusy between persons who, by the law of their domicil, 
are under no incapacity to intermarry, will be held good in England, although 
the English law imposes an incapacity. See Sotiomayer v. De BarroSy 1877, 
3 P. D. 1. But the child of such a marriage could not inherit real 
estate in England. See Fenton v. Livingstomy 1859, 3 Macq. H. L. 4971 These 
(piestions are of practical importance, owing to the legalisation in some civil- 
ized countries (including several British dependencies) of certain marriages 
prohibited in England on the ground of affinity, and of the frequent 
attempts, since the year 1849, to legalise one particular form of such 
luarriages in England. Into a point on which public opinion is sharply 
divided, and which touches on theological and social considerations, it would 
obviously be outside the province of such a work as the present to enter. 
It may, however, be permissible to observe that the English law, as it 
stands, is logical and symmetrical, and on no intelligible principle could any 
prohibition grounded on affinity remain, if marriage with a deceased wife’s 
sister were made legal. Mere illicit connection does not constitute affinity 
( mug V, Taylor y 1861, 2 Sw. & Tr. 278). • 

[See Pollock and Maitland, History of English LaWy ii. 385 ; Gibs. CodeXy 
i. 408 ; Phillimore, E(xl. LaWy 2nd ed., 563 ; Harnmick, Marriage Law of 
Euglandy 31 ; Dicey, Conflict of LawSy 626 ; Bishop, Marriage and Divorce y 


Affirrnatlon. — In all places and for all purposes where an oath 
IS required by law, any person may make an affirmation who either 
1 been a Quaker or Moravian (3 & 4 Will. iv. c. 49; 

1 & 2 Viet. c. 77), or 

(6) Upon objecting to being sworn states as the ground of his objection. 
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either (1) that he has no religious belief, or (2) that the taking of an oath 
is contrary to his religious belief (51 & 52 Viet. c. 46, s. 1 ; and see B, v. 
Moore, 1892, 61 L. J. M. C. 80 ; Nash v. AH Khan, 1892, 8 T. L. R 444). 

An affirmation made under any of these statutes has the same force and 
effect as an oath, and any person making it wilfully, falsely, and corruptly, 
is guilty of perjury. 

The form of affirmation given in the Oaths Act is as follows : — “ I, 
A. B., do solemnly, sincerely, and truly declare and affirm,” ♦ 

If the affirmation is in writing, it begins : — “ I of do 

solemnly and sincerely affirm ; ” and the form in lieu of jurat is “ Affirmed 
at this day of 18 , before me.” 


Afforatus. — Blount and other authorities explain this word to 
mean appraised or valued, and cite by way of example things vendible in a 
fair or market. In old charters the word is also sometimes found in con- 
nection with words signifying penalties or fines in the sense of liquidated 
or ascertained in respect of amount. 


AfForciare. — To add to, increase, or make stronger, especially of 
enlarging the number of witnesses or jurymen when those called happen 
to be nearly equally divided in opinion or contrary in their oaths. See 
Bracton, lib. 4, c. 19. Afforciamentum curice is the summoning of a Court 
on some solemn or special occasion. 


Affray is the fighting of two or more persons in a public place to the 
terror (d reffroi) of the lieges. It is an indictable misdemeanour, for which 
no specific punishment is limited by statute (Stephen, Big. Crim. Law, 5th 
ed.,art. 74; 3 Co. Inst. 158 ; Hawk.,P. C.,bk.ii. s. 63 ; 1 Euss. on Crimes, &i\\ 
ed., 587 ; Arch. Cr. PL, 21st ed., 965; Mayue, Criminal Law of India, 1896, 
491). Prosecutions for the oflence are rare, because upon the same facts 
the persons concerned usually render themselves liable to prosecution for 
ASSAULT (q-v), RIOT {q.v), or UNLAWFUL ASSEMBLY. See ASSEMBLY, UNLAWFUL. 
A private person is entitled (Hawk P. C., bk. i. c. 63, s. 11), and constables 
and justices are bound to interfere to put a stop to an affray (see 1 Euss. on 
Crimes, 6th ed., 589 592, and R. v. Finney, 1832, 3 St. Tri. N. S. 1, as to 
the duties and liabilities of justices where the public peace is disturbed). 


AfFrcIg^htment. — Affreightment is a contract by which a ship- 
owner under take? to carry goods in his ship for reward. The person for 
whom the goods are carried is called the freighter, and the sum which he 
pays for their carriage is called the freight. The contract may be made 

(1) between the shipowner and one person who hires the use of the ship, 
for the purpose of carrying his own goods or those of other persons; or 

(2) between the shipowner and each of a number of persons who ship goods in 
that particular ship. In the former case, the contract is generally expressed 
in a charter-party, and the ship is called a chartered ship ; in the latter, the ship 
is called a general ship, and the contract is generally expressed in writing, 
and called a hill of lading. These two contracts are considered in detail 
under Charter-Party and Bill of Lading. The present article only deals 
with the general principles common to both contracts of affreightment 



AFFEElOHTMENT 


186 


igike, such as (a) the liability of a shipowner who receives goods for car- 
iSa^e in his ship without malang any express conditions ; (b) the law govern- 
ing both contracts of affreightment ; (c) the rules of construction applicable 
to all express contracts of sea carriage. 

(a) Idahility of Shipomier apart from Express ConditioTis, — It is hardly 
necessary to say that in practice the shipowner’s liability is chiefly deter- 
mined by a contract, limiting very narrowly, by its express exceptions, the 
Contract which the law would imply from the fact of goods being accepted 
for carriage in a ship. These exceptions are best considered under their 
respective contracts. But, as no number of express exceptions can be 
exhaustive, the liability of a carrier by sea must at times depend on what 
is his legal position, unqualified by special conditions. That position 
depends on the common law and various statutes. 

The liability of a shipowner or shipmaster at common law is thus stated 
by Lord Holt (in Coggs v. Bernard^ 1703, 1 Smith’s L. C.) : “ As to the fifth 
sort of bailment, viz. a delivery to carry or otherwise manage, for a reward 
to be paid to the bailee, those cases are of two sorts : either a delivery to 
one that exercises a public employment or a delivery to a private person. 
First, if it be to a person of the first sort, and he is to have a reward, he is 
bound to answer for the goods in all events. And this is the case of the 
common carrier, common hoy man, master of a ship, etc., which case of a 
master of a ^ship was first adjudged, 26 Car. 2, in the case of Morse v. Slue^ 
Kaym. (Ld.) 220. The law charges this person thus intrusted to carry 
goods against all events but acts of God and of the enemies of the king.” 
In Morse v. Slue (1671), goods which had been shipped in a vessel lying in 
the Thames, to be carried to Cadiz, were forcibly taken out of her by 
robbers before the ship sailed, and Chief -Justice Hale held the master 
liable for them, although no negligence was proved against him, and he 
had the usual number of men to guard the ship, saying that there was no 
difference between his liability in th^at case and that of a common, carrier. 
The ship seems to have been a general ship ; as it was the case of Barclay v. 
Cuculla y ffa??ia(1784,3 Doug. K.B. 389), where, under the same circumstances 
as those in Morse v. Shie, Lord Mansfield had a similar judgment ; and in 
Dale V. Hall (1750, 1 Wills. 281), where a shipmaster orkeelman who carried 
goods for hire from port to port was held liable for damage to goods done 
on the voyage, not due to any negligence of his, it is not clear if there were 
other shippers besides the piaintiff. From the above authorities, confirmed 
in Nugent v. Smith (1875, 1 C. P. D. 25 and 427), there is no doubt that the 
owner of a general ship is either a common carrier or has the same liability 
as one, if his ship plies regularly between fixed places and habitually carries 
the goods of all-comers, whether within or without English waters, and 
probably is so, if his ship is announced to carry goods for hire, for all persons 
who may offer on a particular voyage, i,e. is put up as a general ship. 

Whether the owner of a chartered ship, i.e. one carrying goods for one 
person exclusively, has the same liability as the owner of a general ship, is 
a disputed question, and there have been conflicting judicial opinions. The 
only case in which the point can be said to have directly arisen is Liver 
Alkali Co. v. Johnson (1874, L. R. 9 Ex. 338); there a barge-owner let out 
his vessels for conveyance of goods to any customer who applied to him ; 
each voyage was made under a separate agreement, and a barge was not let 
to more than one person for the same voyage ; the owner did not ply 
between fixed termini, but the customer fixed in each case the points of 
arrival and departure ; and it was decided that the owner was liable for 
the loss of goods as a common carrier. Blackburn? J., in that case said: 
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" It is difl&cult. to see any reason why the liability of a shipowner who 
engages to carry the whole lading of his ship for one person should be less 
than the liability of one who carries lading in different parcels for different 
people,” adding that the liability of a lighterman was expressly recognised 
as being the same as that of a common carrier. Brett, J. (now Lord Esher, 
M. E.), stated it as his opinion, on a review of the authorities, that shipowners, 
though not common carriers, yet by custom, i.e. the common law of England, 
have the same liability. “ Every shipowner who carries goods for hire h» 
his ship, whether by inland navigation, or coastways, or abroad, undertakes 
to carry them at his own risk, the act of God and the Queen's enemies 
alone excepted, unless by agreement between himself and the particular 
freighter on the particular voyage he limits his liability by further excep- 
tions.” In Nugent v. Smith {ante) he repeated this opinion: “Every ship- 
owner or master who carries goods on board his vessel for hire is, in the 
absence of express stipulation to the contrary, subject by implication, by the 
common law of England adopting the law of Eoine, by reason of his accept- 
ance of the goods to be carried, to the liability of an insurer, except as 
against the act of God and the Queen's enemies. It is not only such ship- 
owners as have made themselves in all senses common carriers who are so 
liable, but all shipowners who carry goods for hire, whether inland, coast- 
wise, or abroad, outward or inward.” When this case was taken to the 
Court of Appeal, Cockburn, C. J., dissented emphatically from the theory 
and doctrine put forward by Brett, J., saying that all jurists who treated of 
this bailment carefully distinguished between the common carrier and the 
private ship, and that he disapproved of the decision in Liver Alkali Co. v. 
Johnson {supra). Historically, it would seem that this liability of carriers 
is derived from the early English law and not from the Eoman law (Holmes, 
Common Law, lect. v.). If the shipowner has not the liability of a common 
carrier, because his ship is “private,” lui only undertakes to exercise 
ordinary care and diligence in carrying the goods, and is only liable for 
negligence of himself or his servants. But in Hamilton v. Fandorf, 
(1886, 17 Q. B. I). 683), Bowen, L. J., says: “By the common 
law of this country, which in this respect is stricter than either the civil 
law or the law of many continental nations, a carrier at sea was liable for 
loss or damage to goods, except only in the event of accidents caused by the 
act of God or of the king's enemies.” It seems, therefore, that the balance 
of authority and principle is in favour of the view taken by the present 
Master of the Eolls (see Willes, J., in Notara v. Henderson, 1872, L. 11. 7 
Q. B. 236 ; Abbott, pp. 369, 469, and 70 ; Carver, p. 7). 

The exceptions to the strict rule of liability of the shipowner implied by 
common law are the following : — {a) Loss caused by the act of God {q.v.), which 
is a " mere short way of expressing this proposition — a common carrier is not 
liable for any accMent as to which he can show that it is due to natural 
causes directly and exclusively, without human intervention, and that it 
could not have been prevented by any amount of foresight and pains and 
care reasonably to be expected from him ” (James, L. J., Nugent v. Smith, 
above), such as lightning, storm (Martin, B., Oakley v. Portsmouth and Ryde 
U.S.P.C., 1856, 25 L. J. Ex. 99), or frost (Carver, ss. 8, 9, and 10). (6) Loss 
caused by the Queen's enemies, i.e. any loss caused by the act of States or 
peoples at war with this country in the case of a British ship, and where the 
ship is foreign probably loss caused by enemies of the State to which the ship 
belongs. Both this and the foregoing exception are usually expressly 
mentioned in the contract of affreightment (and perhaps this is necessary 
if the shipowner is* not a common carrier, Willes, J., Lloyd v, Ghiibert^ 
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^865, L. K. 1 Q. B. 121), and an express exception of Queen's enemies has 
Ireen held to include enemies of a foreign State to which the ship be- 
longed {Bussell V. Niemann, 1864, 34 L J. C. P. 10). (c) Loss caused by 
the inherent defect of the goods themselves, e,g. a horse injured by its own 
timidity {Nugent v. Smith, above) ; or owing to the defective packing of the 
goods, or the dangerous nature of the goods, of which the shipowner has not 
‘ notice {Hutchinson v. Guion, 1868, 28 L. J. C. P. 63), and it has been de- 
cided that it makes no difference whether the shipper of the goods knows 
of it or not {Brass y, Maitland, 1856, 26 L. J. Q. B. 49); but there are 
judicial and other opinions that the shipper should not bear the loss whert? 
he is ignorant of the defective or dangerous nature of his goods (Acatos v. 
Burns, 1878, 3 Ex. D. 282; Carver, ss. 277,278). {d) Loss by jettison, or 
voluntary sacrifice of goods for the general safety of the adventure {Mouses 
Case, 1608, 12 Coke, 63), though the shipowner contributes in general 
average, unless they are deck cargo and carried at merchant’s risk {Boy, Ex, 
A, G, V. Dixon, 1887, 12 App. Cas. 11). None of these exceptions will, however, 
protect the shipowner if he has not taken reasonable care to avoid the 
cause of loss, or guard against its possible effects, or arrest its consequences ” 
(Carver, s. 16); for, in spite of the exceptions, his contract is to carry with 
reasonable care(:7%e Xantho, 1887, 12 App. Cas. 510,LordHerschell, approving 
Willes, J.’s statement in Grill v. Gemral I. S, C,, 1866, L. R 1 C. P. 612 ; 
Hamilton V. Pandorf, 1887, 12 App. Cas. 526, Lord Watson). Thus a fire 
arising by act of man, which spread from a distance to the place where the 
goods were and destroyed them, is not an act of God, though fire naturally 
caused is {Forward v. Pittard, 1785, 1 T. R 27 ; 1 R. R 142, Lord Mansfield) ; 
nor is a frost which made a boiler burst because it had been carelessly filled 
with water the day before {Siordct v. Hall, 1828, 4 Bing. 607). Similarly, a 
master is bound to avoid the public enemies of his country ; and is justified 
in delaying or putting into a neutral port for safety, or the exception “ Queen’s 
enemies” will not protect him {Tlu Teutonia, 1870, L. R 4 R C. 171). 
Though the shipowner is not liable for loss caused by inherent defect of 
the goods, yet, if the consequences of that defect have been aggravated by 
the way in which he or his agents have stowed them, he will be responsible 
{The Freedom, 1869, L. E. 3 P. C. 594), although the shipper knows and 
assents to that method of stowage {Hutchinson v. Guion, ante), unless the 
stowage is well done and in a way approved of by the shipper, and the 
master is reasonably ignorant 'of the effect likely to be produced by such 
stowage {The Helene, 1866, L. R 1 P. C. 239). So, if he has notice 
of the defective packing of goods, he may be bound to remedy it so 
far as he reasonably can if he chooses to carry them on ; and if he insists 
on carrying on to its destination a cargo which is found at an intermediate 
port to be deteriorating from sea damage, instead of landing it and taking 
steps to stop the damage, he is liable for the increased* damage so caused 
{Notara v. Henderson, above) ; and if he has notice of the dangerous nature 
of the goods which he accepts on board his ship, loss arising thence must 
be made good by the shipowner {Acatos v. Btirns, ante\ Carver, s. 279). 
This rule applies to express exceptions as much as to implied ones. 

The shipowner also impliedly warrants that the ship is seaworthy at 
the beginning of the voyage, i,e. is fit in structure, condition, and equipment 
for carrying the cargo on the agreed voyage in safety {Steel v. State Line 
S. S, Co,, 1877, 3 App. Cas. 72); e,g., if the cargo is one of frozen meat, the 
refrigerating machinery must be in proper condition {The Maori King 
[1895], 2 Q. B. 550). This warranty is not “ because he is a common carrier 
{i.e, only where he is such), but because he is a shipowner ** {Kopitoff v. 
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Wilson, i876, 1 Q. B. D. 382) ; and it extends even to latent defects in the 
ship not discoverable by careful examination, though everything reasonable 
has been done to make her seaworthy {The Glenfruin, 1885, 10 P. D. 103). 
It does not apply to any time subsequent to the ship’s sailing {The Bona, 
1884, 51 L. T. 28), after which the shipowner is only liable for loss arising 
froin unseaworthiness due to a cause for which he is liable ; so that he will 
be liable (1) when the ship is unseaworthy at the beginning of the voyage^^ 
(Gilroy v. Price [1893], App. Gas. 56), and, if the voyage is in stages, at ‘the^‘ 
beginning of each stage (7%mv. Richards[\%^2\ 2 Q. B. 141); (2) when she 
becomes so during the voyage from a cause for which he is liable by the 
contract, whether lie has the opportunity to repair it or not ( Worms v. 
Storey, 1855, 11 Ex. Rep. 427) ; (3) when she becomes so owing to a cause for 
which he is not liable by the contract, if he has the power to repair and 
fails to do so {Cohen v. Davidson, 1877, 2 Q. B. D. 455 ; Notara v. Henderson, 
above). The shipowner also impliedly contracts that his ship is in 
a proper condition to receive the cargo when put on board (Tatter- 
sail V. National S. S, Co., 1884, 12 Q. B. I). 297), and that she will 
prosecute her voyage with reasonable despatch and without unnecessary 
deviation {Leduc v. Ward, 1888, 20 Q. B. D. 475 ; Scaramanga v. Stamp, 
1879, 4 C. P. D. 316, and 5 C. P. D. 295). 

There is an implied exception in the shipowner’s favour, that the con- 
tract is a legally possible one : thus, in the case of a British ship, if the 
execution of the contract is made illegal or impossible, and loss be caused 
thereby owing to the act of the British Government, whether it was so 
originally or only became so afterwards, he is not liable {Esposito v. Bowden, 
1857, 27 L, J. Q. B. 25); and in the case of a foreign ship, he is similarly 
discharged if an act of the State to which the ship belongs makes the 
contract illegal {The Tentonia, above). But in neither case is he exempted 
if its performance is prevented by the act of a Government other than 
his own {Spence v. Chadwick, 1847, 16 L. J. Q. B. 313), or by unauthorised 
acts of the officers of his own Government or any other {Gosling v. Higgins, 
1808, 1 Camp. 451 ; 10 R R 726 ; Evarvs v. Hutton, 1842, 12 L. J. C. R 17). 

Certain exemptions are also given to the shipowner by statute. He is not 
liable for any loss happening without his actual fault or privity, and caused 
hy fire on board his ship, or by robbery or embezzlement, making away with 
or secretion of any gold, silver, diamonds, watches, jewels, or precious 
stones put on board, unless the owner or shipper has declared in the bills of 
lading or other writing the true nature and value of these articles (M. S. A., 
1894, 8. 502) ; and a description in a bill of lading as ‘‘ a box containing 
about 248 ounces of gold dust ” has been held not to be enough to make the 
shipowner liable ( Williams v. African S. S. Co., 1856, 25 L. J. Ex. 69> The 
measure of his total liability is also limited, in case of losses happening to 

goods on board the ship without his actual fault or privity, to £8 for 
each ton of the ship’s tonnage ; until 1862 the limit had been the value of 
the ship and freight (M. S. A., 1854, ss. 504 and 505 ; altered by M. S. A, 1862, 
s. 54, now M. S. A., 1894, s. 503); and he is exempted from all liability for 
damage caused by the actual fault or incapacity of any qualified pilot, acting 
in charge of a ship where the employment of such pilot is compulsory by 
law, in collisions between ships (M. S. A., 1894, s. 633). See Collision and 
Pilot. Railway companies which act as sea-carriers, either with their own 
steamers or those of other persons, are liable for loss of or injury to animals, 
or any articles, goods, or things, in spite of any notice limiting their liability, 
unless a special contract is made, signed by the owner of the goods, and held by 
a Court to be just and feasonable. Their total liability is limited, like that of 
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^er shipowners ; and in the case of animals a certain sum per head is fixed 
Its the limit recoverable, and no excess is recoverable unless declared and 
a<Uitioually paid for by the shipper (Eailway and Canal TrafiSc Act, 1854, 
B. 7 ; Eailways Regulation Acts, 1868, s. 16 ; 1863, s. 31 ; 1871, s. 12 ; Cohen 
v.S. E. B. a, 1877, 2 Ex. D. 253 ; Doolan v. Midland B. C., 1877, 2 App. 
Cas. 92). But see s. 14, Act of 1868. 

Other statutory provisions, dealing generally with shipment of goods, are 
:ihe following : — No goods of an explosive or dangerous character are to be 
shipped without notice of their character given to the shipowner, under a 
penalty (M. S. A., 1894, ss. 446-450) ; and a master may require any 
packages which he suspects contain explosive goods, to be opened or to be 
searched for, without being subject to any liability (M. S. A., 1894, 
ss. 446-450 ; Explosives Act, 1883, s. 8). No ships are to carry timber 
cargoes on deck during the winter to any port in the United Kingdom from 
any i)ort without it, under penalties (M. S. A., 1894, s. 451). Ships carrying 
grain cargoes in bulk must be loaded with proper precautions to prevent the 
grain from shifting ; and in the case of ships loading grain at a port in the 
Mediterranean or Black Sea, or on the coast of North America, stiitutory 
requirements in this respect must be complied with, and notice given 
of the kind and quantity of cargo to the British consular officer or 
customs officer, as the case may be (M. S. A., 1894, ss. 452-456). 

(6) Law/ applicable to Contracts of Affreightment — In contracts of 
affreightment a different rule is followed from that in ordinary commercial 
contracts on this point. In the latter, the general rule is that the law of 
the place where the contract was made {le.)c loci contracts) governs the con- 
tract, or, if the contract is made in one country but is to be performed 
in another, the law of the place of performance decides its effect {Jacobs v. 
Ordclit Lyonnais^ 1884, 12 Q. B. D. 600, Bowen, L. J., quoting Lord 
Mansfield in Robinson v. Bland ^ 1760, 1 Black. W. 258 ; Chatenay v. Brazilian 
Co. [1891], 1 Q. B. 79, Lord Esher, M. E.). With regard to contracts of 
sea-carriage, on the other hand, if they contain nothing to show, either 
expressly or by implication, what law they intend to adopt, the established 
rule is that the law of the fiag under which the ship sails determines the 
nature of the shipowner’s liability. “The general rule that, where the 
contract of affreightment does not provide otherwise, then, as between 
the parties to such contract, in respect of sea damage and its incidents, 
the law of the ship should govern, seems to be not only in accordance with 
the probable intention of the parties, but also most convenient to those 
engaged in commerce” {Lloyd v. Guibert, 1865, L. E. 1 Q. B. 123, Willes, J.). 
In that case the shipowner and ship were French, the charterer was a 
British subject, and the vessel was chartered at St. Thomas, a Danish 
island in the West Indies, to load a cargo at Hayti for Liverpool; in the 
course of the voyage the ship had to put into Fayal, a l^ortuguese port, in 
order to repair sea damage, and the master bottomried the ship freight and 
cargo for the expenses of the repairs. The vessel arrived at Liverpool, but 
the value of ship and freight fell short of the amount of the bottomry bond, 
and the cargo-owner had to pay the balance. On his claiming to recover it 
from the shipowners, it was decided that they were not liable, because by 
French law (the law of the flag) they were exempted from further 
liability, though by Danish, Portuguese, or English law they would 
have been liable. Similarly, in Be Missouri S. S. Co. (1889, 42 Ch. D. 321), 
a contract made in the United States between an American citizen and a 
British company of shipowners ; to carry cattle from Boston to England in 
English ship, by which the shipowners were ‘not to be liable for 
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negKgence of the master and crew, was held to be governed by English 
law, which allowed this exception, and not by American law, by which it 
was Void. The law of the flag also determines what authority the contract 
of affreightment gives to the master over the goods intrusted to him ; and 
“any person who ships goods in a foreign ship is held to impliedly 
authorise the master of the ship to deal with them according to the law 
of the flag, unless he limits that authority by express stipulation at the 
time of the agreement” {The Gaetano v. Maria, 1882, 7 P. D, 137,*^ 
Brett, L. J. ; TIu August [1891], Prob. 328). And the law of the flag not 
only construes the contract as expressed, but it also determines the obliga- 
tions which are to be implied in it consistently with the written terms. As 
far as regards the manner of performing the contract is concerned, the law of 
the place where the contract is to be performed must be complied with ; but 
it is not allowed to alter the express terms of the contract as interpreted 
by the law of the flag, and excuse its non-performance {Moore v. Harris, 
1876, 1 App. Cas. 331 ; Jacobs v. Crddit Lyonnais, above). On the other hand, 
if the contract contains anything to show, by expression or implication, 
that the parties did not intend the law of the flag to govern it, but some 
other law, the latter will be the governing law ; The Wilhelm Schmidt, 1871, 
25 L. T. 34, where Sir liobert Phillimore applied the law of the place of 
delivery ; Chartered Bank of India v. Netherlands India S. N C., 1882, 
10 Q. B. D. 521, where an English bill of lading, signed at Singapore for 
goods belonging to an English shipper carried in a ship flying the Dutch 
flag, but beneflcially owned by Englislmien, was held to be governed by 
English law, Brett, L. J., saying : “ It may be true in a sense to say that 
where the ship carries the flag of a particular country, primd facie the 
contract made by the captain of that ship is a contract made according to 
the law of the country whose flag the ship carries. But that is not con- 
clusive. The question what the contract is and by what rule it is to be 
construed is a question of the intention of the parties, and one must look at 
all the circumstances and gather from them what was the intention of the 
parties.” And it has also been held by the same learned judge, in the 
Court of Appeal, that the law of the flag may not be intended to govern the 
meaning of the contract as between the parties, though it governs the 
relation of the master to the cargo intrusted to him {The Industrie [1893], 
Prob. 58). 

Where a tiirough contract for the carriage of goods, partly by land and 
partly by sea, from one country to another, is entered into, perhaps a 
different law applies to each stage of the contract, the land stage being 
subject to the law of the country through whicli it passes, the sea stage to 
the law of the flag {Cohen v. S. E, B. C., above, where it w^as left an open 
question whether, a contract, made by a passenger taking a ticket at 
Boulogne for London vid Folkestone, and broken l)y her luggage being 
damaged by the railway servants' carelessness in Folkestone harbour, was 
to be governed by French or English law). 

The validity of an ordinary contract, in point of form and capacity of 
27arties, depends on the law of the place where it was made, while the 
manner of proving it, and its effect as evidence, depends on the law of the 
Court which is asked to enforce it {lex fori) {Leroux v. Brown, 1852, 
22 L. J. C. P. 1 ) ; in a contract of affreightment, it seems that if the law 
of the flag is satisfied as to the validity of the contract, that is enough 
(Carver, s. 213). 

The legality of the contract of affreightment will no less depend on the 
law which the parties ‘intended to adopt, whether it be that of the flag or 
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mj other, but its enforceability will depend on whether it is illegal by the 
imfori- lu England^ a contract cannot be enforced, wherever it has been 
made, if it is forbidden by English law (Rousillon v. Boimllon, 1880, 
14 cL D. 369); but it can be enforced (1) if it is valid in the country 
where it is made, whether valid or void here ; (2) if it is valid in the 
country where it is to be performedy whether it be valid or void here, and 
whether it is made here or elsewhere ; (3) if it is void in the country where 
jb is made, but is valid here (Missouri case, above) ; and (4), though this is 
contrary to the principle of international comity, if in the country where it 
is made or is to be performed, it is illegal by revenue laws (Flanch6 v. 
FletcheTy 1779, 1 Doug. 251, Lord Mansfield; Pellccat v. Augelly 1835, 
2 C. M. & R 311). 

[See Carver, Sea Carriage, ch. i., vi., vii., and ix. ; Scrutton, Charter- 
Parties, ss. 1, 3, 6 ; and Abbott, Shipping, part iii. ch. ii. and iv.] 

(c) Construction of Contract of Affreightment. — The ordinary rules of con- 
struction applicable to commercial contracts govern contracts of afireight- 
ment, and may be summarised as follows : — The written contract, if clearly 
and unambiguously expressed, governs the rights of the shipowner and 
shipper inter se, and its provisions cannot be contradicted or qualified by 
evidence of what had previously passed between the parties, or of a different 
intention than that which appears from the document, unless there has been 
inisrepresent^ition or joint-mistake, or the contract is not complete (Ledue v. 
Ward, ante). If there are indefinite or ambiguous terms in it, evidence is 
admissible of the meaning probably attributed to them by the parties, 
which can be inferred from the relations between the parties, the subject of 
the contract, and the object which it had in view. The canon for ascer- 
taining the meaning of the words used is that stated by Lord Ellenborough : 
“ They are to be understood in their plain, ordinary, and popular sense, 
unless they have generally, in respect to the subject-matter, as by the 
known usage of trade or the like, acquired a peculiar sense distinct from 
the popular sense of the same words, or unless the contract evidently 
points out that they must, in the particular instance, and in order to effec- 
tuate the immediate intention of the parties to that contract, be understood 
iu some other special and peculiar sense '' (Robertson v. French, 1803, 4 East, 
136 ; 7 E. E. 535). If any word has a technical or special meaning by custom 
of trade, evidence is allowed to show what it is, though the word has an 
ordinary unambiguous and actual meaning, and thus geographical terms may 
be shown to have a commercial meaning not corresponding to their strict 
geographical meaning (Birr ell v. Dryer, 1884, 9 App. Gas. 353) ; and where 
both parties are engaged in the same trade, the presumption is that they meant 
to use the word in the sense in which it is specially understood in that trade 
(Myers y.Saod, 1860,30 L. J. Q.B. 16). When evidence of a ci^ptomary meaning 
is given, it is for the Court to say whether it is sufficient to go to the jury, 
the jury find as a question of fact whether the custom is estabhshed or not, 
and “ the Court, when once it is in possession of the circumstances sur- 
rounding the contract, and of any peculiarity of meaning which may be 
attached by reason of any custom of the trade to any of the words of that 
contract, has to place the construction upon the contract,” i.e. decide its 
meaning (Bowes v. Shand,lWn, 2 App. Cas. 472, Lord Cairns). Exceptions 
introduced in favour of a party are construed most strictly against him, and 
their extent is determined on this principle (Burton v. English, 1884, 12 
Q. B. D. 218 ; Norman v. Binnington, 1890, 25 Q. B. D. 477). The meaning 
oi a clause is to be interpreted so as to give effect, if possible, to the whole 
document ; and if one part of it is in conflict with the fenor of the whole, it 
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must be disregarded {Hydames S. S, Co. v. Mutml Indemnity Iimir. Assoc. 
[1895], 1 Q. B. 500). The intention of the parties is strictly foUowed ; and on 
this account it has been stated, as a rule, that printed parts of a contract give 
way to the written parts of it, if not reconcilable with them, though the 
decisions only apply the rule to policies of insurance {Robertson v. French, 
above ; Baumwoll v. Furness [1891], 2 Q. B. 317, Charles, J.) ; and the safer 
rule seems to be, that the whole tenor of the contract decides, and print and 
writing must be construed together {Baumwoll v. Furness [1892], 1 Q. B. 
253). 

Terms may also be imported into written contracts by law ; e.g. it is an 
implied condition in every contract of affreightment that it shall be per- 
formed in a reasonable manner and with reasonable diligence, “ reasonable ” 
in this connection meaning what is reasonable under the actual circum- 
stances and not under ordinary ones, and being determined by the ordinary 
practice in the particular trade with reference to which the contract is 
made. Custom may also import terms into the contract, as well as inter- 
pret those expressed in it ; and as it is presumed to be known by all persons 
in the trade, it will bind them though they are actually ignorant of it. 
Similarly, a person employing an agent to do business for him in a par- 
ticular trade impliedly authorises him to contract according to the known 
customs and practices of that trade, but not if such customs be inconsistent 
with the real character of the agency, or unfair to the principal, and are 
only known within that trade {Robinson v. Mollett, 1869, L. E. 7 H. L. 802 ; 
Bartlett v. Pentland, 1830, 10 Barn. & Cress. 770). A custom, in order to be 
importable into a contract, must be (1) reasonable {Sweeting v. Pearce^ 1860, 
30 L. J. C. P. 109) ; (2) certain and universally adopted {Nelson v. Dahly 
1879, 12 Ch. D. 575) ; (3) consistent with the contract {Hayton v. Irwin^ 
1879, 5 C. P. D. 130), and the words “as customary,'' added in writing in a 
charter-party, are not allowed to introduce a custom which is directly at 
variance with the printed terms {The Nifa [1892], Prob. 411) ; (4) consistent 
with law {Atwood v. Sellar, 1880, 5 Q. B. D. 286) ; (5) concerned with the sub- 
ject of the contract {Phillips v. Briard, 1856, 25 L. J. Ex. 233). Local 
customs and special local meanings of words cannot be imported into the 
contract, unless well known to persons engaged in the trade at the place 
where the contract is made {Holman v. Peruvian Nitrate Co., 1878, 5 Sess. Ca., 
4th ser., 657 ; Buckle v. Knoop, 1867, L. E. 2 Ex. 125). But where a con- 
tract is made in one place to be performed at another, it is presumed that it 
is meant to be performed in a reasonable manner, having regard to the 
practice prevailing at the latter, whether the parties know that practice or 
not {Nordeii S. S. Co. v. Dempsey, 1876, 1 C. P. I). 654 ; Marzetti v. Smith, 
1884, 49 L. T. 680). A local custom which may be presumed to be known 
to an original party to the contract, e.g. the original holder of a bill of lading, 
will not bind a subsequent party to it, e.g. an assignee who has no notice of 
it {Kirchner v. Venus, 1859, 12 Moo. P. C. 361 ; Buckle V. Knoop, above). 


Africa. — For the law relating to British colonies in Africa, see 
under Colony, and special articles. Cape of Good Hope, Natal, etc. See 
also Chartered Company; Protectorate; Sphere of Influence. The 
territories belonging to other powers, or lying within their spheres of 
influence, are beyond the scope of this work ; but see under Egypt, the 
legal position of British authorities in that country. The^ South African 
Republic is an independent State, though its foreign relations are controlled 
to some extent by Gfreat Britain. 
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After. — ^Where an act has to be done within so many days “ after ” a 
^en event, the day such event is not to be reckoned, and the party to 
^ the act has the whole of the last day of the prescribed time in which to 
do it ( Williams v. Burgess, 1840, 12 AA & E. 635 ; Bohinson v. Waddington, 
1849, 18 L. J. Q. B. 250; and Blunt v. Jleslop, 1838, 8 Ad. & E. 577 ; see 
Stroud, Jud. Diet., in loe. A devise “ after,” or “ from and after,” a previous 
interest is not by such words postponed in vesting (1 Jarm. 806 and 816 ; 
and see 2 Jarm. 517 and 522). 

After-acquired Chattels.— See Bills of Sale. 


After-acquired Property.— See Bankruptcy; Bills of 
Sale ; Future and After-acquired Property. 

Ag^ainst the Form of the Statute. — See Indictment. 

Against the Peace.— See Indictment. 

/ 

Age of Discretion. — The period fixed by law when an infant 
is presumed to become possessed of sufficient understanding to discriminate 
as to the moral quality of his acts, and therefore to be responsible for 
crimes committed by him. See Age, Presumptions as to. 


Ajge, Presumptions as to. — Conclusive presumptions, 
that is, those which cannot be rebutted by evidence, are not easily 
distinguished from rules of substantive law. Thus the incapacity of 
infants to make contracts and deal with their own property is some- 
times stated as a presumption of law, that they have not the capacity 
of mind requisite for such transactions, but may be more conveniently 
considered as substantive rules of the law of contract and property. 
(See Infants.) So of capacity to commit crime, it may be stated, either as a 
rule of law or as a conclusive presumption, that an infant under the age 
of seven years cannot be guilty of felony, or probably of misdemeanour 
(1 Hale, P. C., 27, 28 ; Blackstone, iv. 23 ; Stephen, Dig, Crim, Law, art. 
26), and that a boy under the age of fourteen years cannot be guilty of 
a rape or an assault with intent to ravish, or of having carnal knowledge 
of a girl under the age of thirteen years (1 Hale, P. C., 63o ; R. v. Groom- 
bridge, 1836, 7 Car. & P. 582 ; R, v. Phillips, 1839, 8 Car. & P. 736 ; R, v. 
Waite [1892], 2 Q. B. 600 ; 61 L. J. M. C. 187 ; 67 L T. 300 ; 41 W. R 80 ; 
17 Cox C. C. 554). He may nevertheless, in circumstances which in an 
adult would amount to one of these offences, be convicted of a common 
assault (JB. v. Phillips, supra), or an indecent assault {R, v. Williams [1893], 
1 Q. B. 320; 62 L. J. M. C. 69; 41 W. R 332 ; 5 R 186). There is a 
presumption which may be rebutted by evidence that an infant above the 
^e of seven years and under the age of fourteen years is doli incapax. Yet 
if it appear to the Court and a jury that he was doli mcapax and could dis- 
cern between good and evil, he may be convicted and punished (Blackstone, 
IV. 23 ; Stephen, Dig, Grim, Law, art. 27 ; -B. v. Owen*, 1830, 4 Car. & P. 

VOL. I. 13 
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236). It is said that " the evidence of malice which is to supply age 
should be clear and strong beyond all doubt and contradiction ** (Black 
Obw. iv. 24). There is no presumption of law regarding the age 
at which a woman is past the age of child-bearing. But the Courts 
have frequently presumed in fact, from the circumstances of particular 
cases, that women of various ages were past the age of child-bearing. The 
presumption has been made in the case of a married woman, 49f years of 
age, who had never had a child {In re Millner*8 Estate, 1872, L. E. 14 Eq. 245 ; 
42 L J. Ch. 44; 26 L. T. 825 ; 20 W. R 823); in the case of a childless 
widow aged 55J, and a spinster aged 53 {In re Widdov/s Trusts, 1871, 
L R 11 Eq. 408 ; 40 L. J. Ch. 380 ; 24 L T. 87 ; 19 W. R 468) ; in the 
case of a spinster aged 54 {Davidson v. Kimpton, 1881, 18 Ch. D. 213 ; 
45 L. T. 132 ; 29 W. R 912) ; and in the case of a spinster aged 53 
{Eaynes v. Haynes, 1866, 35 L. J. Ch. 303 ; 14 L T. 47 ; 14 W. R 361) ; but 
in Croxton v. May, 1878, 9 Ch. D. 388 ; 39 L. T. 461 ; 27 W. E. 327, the 
Court refused to presume that a woman of 54^ years who had never had 
any children, but had only been married three years, was past child- 
bearing. 


Agency (Election). —The common-lawdoctrines as to the liability 
of a principal for the acts of his agent have, for the purposes of election 
law, been very considerably extended. It is clear that agency in election 
law is not the common-law relation of principal and agent, for a candidate 
may be responsible for the acts of one acting on his behalf, though the 
acts be beyond the scope of the authority given, or even in violation 
of express injunction {Taunton, 1874, 2 O’M. & H. 74; Wakefield, 1874, 
iUd. 102). 

It appears, indeed, to present a stronger analogy to the relation of 
master and servant than to that of principal and agent {Norwich, 1869, 1 
O’M. & H. 11 ; Westminster, 1869, ilid. 95 ; Aylesbury, 1886, 4 O’M. & H. 
62), and the position of principal, in an electioneering sense, has in fact been 
compared by the judges with that of a man who employs others to race for 
him ( Westhury, 1869, 1 O’M. & H. 55 ; Tamworth, 1869, ibid, 81 ; Coventry, 
1869, Md. 107 ; Blackburn, 1869, ibid. 202) ; or of the new owner of a yacht, 
who buys it to race in his name, and finds a captain and crew on board, the 
fact of his consenting to sail with them making them his agents for the 
purpose of sailing the race, in accordance with the laws of the course ( Wigan, 
1881, 4 O’M. & H. 11), and placing him under a liability in respect of acts 
done by them, even without hie authority or knowledge, or in direct contra- 
vention of his orders (see Westhury, 1869, 1 O’M. & H. 55). 

The Parlianientary Elections Act, 1868, 31 & 32 Viet. c. 125, the Act 
which now governs the trial of election petitions, provides (s. 26) that the 
principles, practice, and rules on which election committees have heretofore 
acted in dealing with election petitions are, subject to the rules made under 
the Act, to be observed, so far as may be, in the case of election petitions 
under the Act. 

Hence the liability of a candidate or member, as regards agency, has, in 
election petitions since the Act, been determined strictly in accordance with 
such principles, notwithstanding the rigour of their operation {Coventry, 
1869, 1 O’M. & H. 107 ; Taunton, 1869, ibid. 185 ; Blackburn, 1869, itM. 
202). If, therefore, an agent commits a corrupt practice, e.g. by bribing 
voters, without the knowledge or direction of the candidate, the election is 
nevertheless rendered void, and the candidate will lose his seat. (As to the 
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crtittequeDoes of corrupt and illegal practices by an agent, see Corrupt 
p^cncES; Illegal Practices ; Belief.) It should, however, be observed 
in cases involving the liability of a member or candidate to a penalty 
at law, the common-law principles of agency are applicable in determination 
of the liability ; in such a case, therefore, the knowledge and authority of 
the principal must be proved {Felton v. Fasthope, 1822, reported in Bogers 
on Elections, 17th ed., voL iL p. 384), the law of agency which would subject 
a candidate to a penalty or an indictment being utterly different from that 
which would vitiate an election (see per Martin, B., Norwich, 1869, 1 O’M. & 
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The liability of a candidate for the acts of his agent is very much the 
same as the liability of a Sheriff for the acts of his Under-Sheriff {Bewdley, 
1869, 1 O'M. & H. 19), or of a master for the acts of his servant, whether 
lawful or unlawful, done in the course of his employment, notwithstanding 
that the particular acts in question may have been expressly prohibited 
(see Wigan, 1869, 1 O'M. & H. 191) ; for in parliamentary election law it 
has long been established that where a person has employed an agent for 
the purpose of procuring his election, he, the candidate, is responsible for 
the act of that agent in committing corruption, though he himself not only 
did not intend or authorise it, but even lond fide did his best to hinder it 
{Taunton, 186^9, 1 O'M. & H. 182). The candidate is, therefore, liable for 
any illegal acts of his agent, or of a person acting under the authority of his 
agent, even where such acts are contrary to his express instructions (see 
Middlesex, 1804, 2 Peck. 32 ; Norwich, 1869, 1 O'M. & H. 10 ; Bewdley, 1869, 
ibid. 18; Lwhfield, 1869, ibid. 26; Bridgwater, 1869, ibid. 115; Taunton, 
1869, ibid. 182 ; Barmtahle, 1874, 2 O'M. & H. 105). But to make a candi- 
date liable for the acts of an agent, whose authority was limited to a par- 
ticular transaction, it is necessary to show that the agent was acting within 
the scope of his authority {Harwich, 1880, 3 O'M. & H. 70 ; Westbury, 1880, 
ibid. 80). 

Although, however, the sitting member is responsible for the corrupt act 
of his agent, committed contrary to his wish and direction, yet, where his 
agent commits an unauthorised act of corruption, under a treacherous agree- 
ment with the other side, it would not avoid the seat {Stafford, 1869, 1 
O'M. & H. 230). 


As to liability for the acts of a drunken agent, see Day, El. Cos. 64, 
and Montgomery, 1892, ibid. 151. 

There has not been, and of necessity there cannot be, any precise 
definition of the degree of evidence requisite to establish such a relation 
between the candidate or the sitting member and the person guilty of cor- 
ruption as will constitute agency {Bewdley, 1869, 1 O'M. & H. 17 ; Bridg- 
water, 1869, ibid. 115 ; Taunton, 1869, ibid. 185 ; Taunton, 1874, 2 O'M. & 
H. 73). Any person authorised by the candidate to act on his behalf in 
matters relating to the election is an agent ; a man, indeed, may become an 
agent, not only by actual employment, but also by the recognition and 
acceptance of his services (see per Lush, J., Harwich, 1880, 3 O'M. & H. 
70) ; moreover, a person proved to be an agent with general authority 
(nowadays the election agent), is not only himself an agent of the candidate, 

agents whom he employs {Bewdley, 1869, 

h what is sufficient to constitute a person an agent, it has been 

®ld that there is some evidence of agency whenever a person is in any 
way allowed by a candidate, or has the candidate's eijinction, to try to 
r^*y on his election and to act for him, or where the candidate is proved 
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to have to some extent put himself in the hands of others, or to have made 
common cause with them for the purpose of promoting his election (see per 
Grove. J., TaurUon, 1874, 2 O'M. & H. 74). A candidate is liable for the 
acts of any person whom he has put in his place to do a portion of his task, 
namely, to procure his election {per Field, J., Ayleslury, 1886, 4 O'M. & H. 
62 ; see also Shoreditch, 1896). A mere volunteer, however, who gives his 
services without being asked, is not an agent, for every supporter of a can- 
didate who chooses to canvass and to make speeches in his favour cannot 
force himself upon the candidate as an agent {Ipswich, 1857, Wolf. & D. 
179 ; Staleyhridge, 1869, 1 O'M. & H. 67 ; Londonderry, 1869, ibid, 278) ; 
nor does the mere fact of the candidate not interfering with persons acting 
in his support necessarily entail on him liability for any unlawful act of 
theirs of which he is ignorant {Taunton, 1874, 2 O'M. & H. 74). It is, 
moreover, clear that a person is not to be made an agent of the sitting 
member by his merely acting ; that is not enough ; he must act in promotion 
of the election, and he must have authority, or there must be circumstances 
from which authority can be inferred {Stroud, 1874, 3 O'M. & H. 11). 

The employment of persons in business matters relating to the election, 
e,g, to attend meetings and speak on behalf of the candidate, to canvass, to 
bring voters to the poll, etc., may establish the relation of agency. This, 
however, is entirely a question of degree (see per Blackburn, J., Hereford, 
1869, 1 O'M. & H. 195 ; Hastings, 1869, ibid. 219 ; Worcester, 1893, Day's 
El, Cos, 86 ; Pontefract, 1893, ibid, 131 ; Lancaster, 1896 ; Shoreditch, 1896); 
thus the butler of a candidate, though he had made certain payments in 
connection with the election {Cockermouth, 1853, 2 Pow. K. & D. 170), a 
person employed as a messenger only {Windsor, 1869, 1 O'M. & H. 3; 
Durham, 1874, 2 O’M. & H. 137), and one who, in fact, was merely a 
messenger, though nominally called a canvasser {Bodmin, 1869, 1 O'M. & 
H. 120), have been held not to be agents. Where the candidate hands 
money to an individual for election purposes, there is strong evidence that 
such person is an agent {Galway, 1857, Wolf. & D. 141 ; Bewdley, 1869, 1 
O'M. & H. 18). 

With regard to canvassing, it may be stated as a general rule that any 
person who is authorised by the candidate, or his agents, to canvass is an 
agent {Penryn, 1819, Corb. & D. 61 ; Ipsfivwh, 1835, Kn. & 0. 345 ; Norwkh, 
1869, 1 O'M. & H. 10; Windsor, 1869, ibid. 3; Lichfield, \m,ibid, 25 ; 
Stroud, 1874, 3 O’M. & H. 11 ; Harwich, 1880, 70) ; general canvassing 

is in all cases strong evidence of agency {Wigan, 1881, 4 O'M. & H. 13). 
But the mere fact of accompanying the candidate on his canvass and can- 
vassing in his presence, though it is strong evidence, is not of itself con- 
clusive of agency {Great Yarmouth, 1860, Wolf. & B. 118 ; Shrewsbury, 1870, 
2 O'M. & H. ^6 ; Salisbury, 1883, 4 O'M. & H. 21) ; where, however, a 
person, in addition to canvassing with the candidate, also introduced people 
to him, who were then asked for their votes, it was held to be sufficient 
evidence of agency {Rochester, 1892, Day's El, Cos, 102). If the authority 
to canvass be limited either to particular voters, or to a particular class of 
voters, e,g, workmen employed by the canvasser, or to a particular district, 
the candidate will only be liable for acts within the scope of such limited 
authority (Jtorfmm, 1869, 1 O'M, & H. 120; North Norfolk, 1869, ibid, 237 ; 
Durham, 1874, 2 O'M. & H. 136 ; Harwich, 1880, 3 O'M. & H. 70 ; Wigan, 
1881, 4 O'M. & H. 12). 

The fact of being a member of a central or district committee, appointed 
for the conduct of an election, is evidence of agency (Tyw^mowiA, 1853, 2 
Pow, E, & D. Mverpool, 1863, Und, 250; 1843, Bar, & 
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156; Preston, 1859, Wolf. & B. 72; Pvilin, 1869, 1 O^M. & H. 272; 
Vme/idd, 1874, 2 O’M; & H. 102 ; Durham, 1874, ibid. 136 ; Montgomery, 
li92, Day’s El Cos. 148). But this, again, is a question of degree ; the 
members, therefore, of a large committee, several hundreds in number, were 
held not to be agents, the number itself precluding the idea of confidence 
being reposed in each individual by the candidate ( Westminster, 1869, 1 
O’M. & H. 92) ; so, also, the memb^s of a self-constituted committee of 
volunteers are not agents {Drogheda, 1857, Wolf. & D. 209 ; Staleybridgc, 
1869, 1 O’M. & H. 67). 

Members of political associations or clubs, and more particularly mem- 
bers of an executive committee of such an association, if actively participat- 
ing in the actual conduct of an election, may be agents for the candidate ; 
whether they are so depends upon the facts in each case ; the recognition 
of their action by the candidate, by his allowing them to canvass for 
him personally, and not merely for the party he represents, would make 
the association, or its executive committee, his agents. The agency of 
political associations has been a subject of considerable importance at recent 
elections, and has figured conspicuously in recent petitions (see Taunton, 
1869, 1 O’M. & H. 181 ; Blackburn, 1869, ibid, 200 ; Wakefield, 1874, 2 O’M. 
& H. 102 ; Bewdley, 1880, 3 O’M. & H. 145 ; Wigan, 1881, 4 O’M. & H. 
7 ; Walsall, 1892, ^id. 123 ; Hexham, 1892, ibid, 145 ; Woreester, 1892, ibid, 
153 ; Rochester, 1892, ibid, 158 ; Lancaster, 1896 ; Tower Hamlets, 1896). 

Members of associations of a non-political character, e,g, the Licensed 
Victuallers’ Association, are obviously on a somewhat different footing from 
that of members of political associations, for although in the course of 
advancing their own interests at an election, which they are entitled to do, 
they may incidentally afford support to one of the canidates, they do not 
thereby become his agents {Walsall, 1892, 4 O’M. & H. 124; see also Day’s 
El. Cos, 46 ; Ste'pncy, 1892, ibid, 118). 

The agency of the clergy, bishops and priests, has been frequently 
established at Irish elections, and their acts have in many cases avoided 
the election {Galway, 1872, 2 O’M. & H. 53 ; Galway, 1874, ibid, 197 ; South 
Meath, 1892, 4 O’M. & H. 130 ; North Meath, 1892, ibid, 185). 

Agency at a previous election is not as a general rule evidence of 
agency at a subsequent election {Ashburton, 1859, Wolf. & B. 3 ; see also 
Benryn, 1835, Kn. & 0. 443). Circumstances may, however, so connect the 
two elections as to make such evidence admissible so, where an organised 
system of bribery had prevailed at a previous election, it was held that the 
agent who had carried on such system, though he had received no fresh 
authority, was still an agent at a subsequent election {Waterford, 1870, 2 
O’M. & H. 2). But evidence of agency at a previous election would only 
be admitted under special circumstances. 

In the case of a joint candidature, where two candidates coalesce, the 
agents of the one are the agents of the other, so that if any corrupt act is 
proved to have been done subsequently to the coalition, by an agent of one, 
both will be jointly responsible for it {North Norfolk, 1869, 1 O’M. & H. 
240 ; see also Bridgwater, 1869, ibid, 113 ; Stafford, 1869, ibid, 232 ; Norwich, 
1871, 2 O’M. & H. 39), though, in a recent case, the Court granted relief to 
^e of two joint candidates, the other being imseated {Southampton, 1895). 
■out joint attention to the registration does not necessarily imply joint- 
candidature {Tamworth, 1869, 1 O’M. & H. 82). For a statutory definition 
candidates, see the Corrupt and Illegal Practices Prevention Act, 
1883 46 & 47 Viet. c. 51, sched. i. pt. v. (4) ). 

Ihe brother of a sitting member {Ipswich, 1857, Wolf. & D. 178), the 
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partner of an agent (Norwich, 1833, Per. & K. 665), and the son of an agent 
(Westminster, 1869, 1 O’M. & H. 96), though they may have taken part in 
the election, are not necessarily agents ; but in ohe case the respondent 
was held liable for the act of the wife of an agent (Cashel, 1869, 1 O’M. & 
H. 288). 

Each case, however, depends entirely upon its own particular circum- 
stances, and the fact of agency may frequently be established as a matter 
of inference from an aggregate of facts which, viewed together, cogently in- 
dicate the relation, though each in itself, when considered alone, may appear 
imimportant and inconclusive (Bewdley, 1869, 1 O’M. & H. 18). In every 
case, indeed, agency is a result of law, to be drawn from the facts of the 
case, and froih the acts of individuals; and the existence of agency is 
determined, not by the intention of the candidate, but by the authority 
given by him (Sligo, 1869, 1 O’M. & H. 301 ; see also North Meath, 1892, 
Day’s EL Gas, 145). 

It has recently been decided that agency for the purpose of rendering 
the candidate liable for the acts of persons on his behalf, may commence 
before the issue of the writ, and even before the dissolution ( Walsall, 1892, 
4 O’M. & H. 125 ; Montgomery, 1892, ibid. 168). In the former case it was 
said (per Hawkins, J.) that the period of such liability commenced from the 
time when it was first known that the respondent announced his intention 
to present himself as a candidate at the next ensuing election (see also 
Lichfield, 1895, Pollock, B. ; Elgin, 1895 ; Lancaster, 1896). A respond- 
ent has, in fact, been held liable for illegal acts of his agent committed 
more than eight months before the election (Hexham, 1892, Day’s EL Cos. 
44, 94). 

Agency ceases with the termination of the election, i.e. on the declara- 
tion of the poll, and any corrupt acts subsequent to the election are only 
material against the candidate as throwing light on what took place before 
the election, or where it is proved that they were done by his personal 
direction or with his privity (Salford, 1869, 1 O’M. & H. 136 ; King's Lymi, 
1869, ibid. 208 ; Southampton, 1869, ibid. 223; Waterford, 1870, 2 O’M. & 
H. 3; Longford, 1870, ibid. 12; Galway, \^Tl,ibid. 49; Taunton, A, iUd. 
67 ; East Glare, 1892, Day’s EL Gas. 167). 

Sec. 17 of the Parliamentary Elections Act, 1868, provides that at the 
trial of an election petition, unless the Court otherwise directs, any charge 
of corrupt practice may be gone into, and evidence in relation thereto 
received, before any proof has been given of agency on the part of any 
candidate in respect of it. On this point see Guildford, 1869, 1 O’M. & H. 
14; and Bristol, 1870, 2 O’M. & H. 29. When, at the trial, faxk 

evidence of agency has been given, the onus of disproving agency rests upon 
the respondent (Worcester, 1892, Day’s EL Gas. 89), and even though a 
strong primd facie case of agency be established, it may, like any other fact, 
be rebutted by evidence. 

The Corrupt and Illegal Practices Prevention Act, 1883, without inter- 
fering with the previous law as to election agency, provides for the appoint- 
ment of an election agent, and, in the case of counties only, sub-agents, who 
alone have the power to appoint all polling agents, clerks, and messengers. 
The names and addresses of the election agent and all sub-agents must, 
under the Act, be made public, so that the fact of agency in their case is 
beyond dispute. It should be observed that any act or default of a sub- 
agent has (by s. 25 (2) ) the same result as if it had been the act or de- 
fault of the election agent. As to the appointment, powers, and duties of 
the election agenfeand sub-agents, see Election Agent. 
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With regard to munici]^! and other elections, the Municipal Corpora- 
tions Act, 1882, 45 & 46 Viet. c. 60, s. 100 (3), enacts that the principles, 
plttctice, and rules for^he time being observed in the case of parliamentary 
election petitions, and, in particular, the principles and rules with regard 
to agency and evidence, are (subject to the provisions of the Act and rules 
made thereunder) to be observed so far as may be in the case of a municipal 
election petition. 

This enactment is applied to municipal elections in the City of London 
by the Municipal Elections (Corrupt and Illegal Practices) Act, 1884, 47 & 
48 Viet. c. 70, s. 35 ; to School Board elections by sec. 36 of the same Act ; 
to County Council elections by the Local Government Act, 1888, 61 & 62 
Viet. c. 41, s. 76 ; and by the Local Government Act, 1894, 66 & 67 Viet, 
c. 73, s. 48 (3) and (8), to Parish Council elections and other elections under 
that Act. 


Agency Terms. — This expression describes the arrangement for 
mutual remuneration, as between a country solicitor and the solicitor in 
London whom he employs to act as his town agent. — For the purposes of 
litigation, the town agent alone is recognised as the solicitor in the action. 
So, where a scandalous affidavit was filed by the London agent, he was held 
responsible for the costs as between solicitor and client, although the country 
solicitor himself drew the affidavit (J^x parte Wake, 1 833, 3 Deac. & Ch. 
246 ; and see Tke Burgesses of Ruthin v. Adams, 1836, 7 Sim. 346). The 
journeys of a country solicitor to town to attend counsel, and otherwise to 
conduct the proceedings in an action, ought not to be allowed on taxation 
simply on the principle that the country solicitor would probably be better 
acquainted with the subject-matter than the London agent, unless the 
solicitor had authority from his client to make these charges {In re Storer, 
1884, 26 Ch. D. 189, per Pearson, J., dissenting from Bacon, C. J., In re 
Foster, 1878, 8 Ch. D. 698). 

Where a country solicitor has an office in the country, and another in 
London, he is not entitled to agency charges for letters written from one 
office to another on client's business {In re Hark, 1868, 17 L. T. 306). 
According to the usual agency terms between a country solicitor and London 
agent, the London agent is only entitled to payment in full of all out-of- 
pocket expenses, and to a share of one-half or one-third, as may be agreed 
to, of the profit charges ; he is not, in the absence of special agreement, 
entitled to share in any other profits made by the country solicitor in the 
business, or in interest paid to the solicitor on unpaid costs. An agreement 
by a country solicitor with a London solicitor, that the latter should be his 
London agent, on the usual agency terms, but that the London agent should 
not call upon the country solicitor to pay any of his agefticy bills until he 
had obtained payment of his bill of costs from his client, does not entitle the 
London agent to share in interest paid to the country solicitor on unpaid 
costs {Wardv. Lawson, 1890, 69 L. J. Ch. 323). A., a solicitor, being one 
of three mortgagees, arranged with another solicitor, B., to act as his agent 
in the matter of the mortgage, on agency terms. B. accordingly acted, and 
sent in his bill, prepared as between solicitor and client, which was paid by 
the mortgagees. B. allowed A. £100 as his share of the profits ; afterwards, on 
the application of second incumbrancers, the bill was taxed. It was held 
that the taxing-master was right in taxing it on the principle of solicitor and 
agent, and that the benefit of the agreement enured for the trust-estate 
{In re Taylor, 1854, 18 Beav. 165). See Bill of Cosis ; Costs ; Solicitob. 
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Agenda (of Parish Council).— See Local Govkenmknt. 

. Agent. — See Peincipal and Agent. 


Agent, Crimes by.— In English law agency is no defence in 
crime. An innocent agent is treated as a mere irresponsible means by 
which the principal commits the crime. The same rule applies where the 
agent is from youth (see Age, Presumptions as to), defect of understand- 
ing (see Lunacy), ignorance of fact, or other cause, not criminally respon- 
sible for the act which he has been set to do {R v. Butcher^ 1849, 28 
L J. M. C. 14) ; and where a wife commits an offence in the presence of her 
husband, in which event she is held to act under his coercion (Arch. Cr. PL, 
2l8t ed., 26-28). A guilty agent is liable as a principal offender, and cannot 
plead his employment, even under the Crown, as any answer in law. 

The importance of the rule has been historically greatest in cases where 
the offence consisted in an illegality perpetrated by order of the Crown or 
high official (see Beven, Negligence^ 2nd ed., 256-294), and its existence 
distinguishes the English law from the continental system of droit 
administratif (Dicey, Law of the Gonstitutiony 4th ed., cc. v. xii.). An agent 
who commits a crime in execution of his instructions, may render his 
employer civilly liable {Dyer v. Munday [1895], 1 Q. B. 784) ; but unless the 
crime was the direct or natural and contemplated result of his instructions, 
the employer incurs no criminal liability except under certain special 
statutes, such as those relating to licensed dealers in alcohol or to the 
sale of food or drugs {Kearley v. Tonge, 1891, 60 L. J. M. C. 159 ; Brown v. 
Booty 1892, 61 L. J. M. C. 110; Commissioner of Metropolitan Police v. 
Cartwright [1896], 1 Q. B. 655). As to crimes by commercial agents, see 
Factor. 


AgCntS-CcnBra.! are representatives of the self-governing 
colonies of Great Britain at the metropolis. The seven Australian 
colonies, the Cape, and Natal, are each so represented ; and the Canadian 
provinces, except Newfoundland (which as yet has no agent) are represented 
by a high commissioner, whose functions are practically the same as those 
of an agent-general. The high commissioner and the agents- general 
form together a sort of colonial corps diplomatiguCy of which the Canadian 
representative, as agent of by far the largest colonial agglomeration, is the 
acknowledged doyen. As an example of the duties of an agent-general, the 
Canadian Act, 43 Viet. c. 11, fixing those of the high commissioner, may 
be taken. This Act states : 

The high commissioner shall — 

“ 1. Act as representative and resident agent of Canada in the United 
Kingdom, and in that cap,city execute such powers and perform such 
duties as are from time to time conferred upon and assigned to him by the 
Governor in Council ; 

“ 2. Take the charge, supervision, and control of the immigration offices 
and agencies in the United Kingdom under the Minister of Agriculture ; 

“ 3. Carry out such instructions as he from time to time receives from 
the Governor in Council respecting the commercial, financial, and general 
interests of Canada in the United J^gdom and elsewhere.” 

The practice is, to accredit the agent-general to the Colonial Secretary, 
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^ho, in tiOT, presents him to the Queen. He holds intercourse, however, 
^th the different Government departments, as the interests of his colony 
aiid the instructions 6t his Government may demand ; his position in this 
respect being, so to speak, more intimate than that of British represent- 
atives at foreign Courts. 

All the agents-general have their offices in Victoria Street, West- 
minster ; and they meet each other when occasion requires. From time to 
time they have even been associated with the British representative in 
diplomatic negotiations affecting colonial interests. 

[See, for Canada, in Massey's Magazine for November 1896, article on 
“ The Eepresentation of Canada in the United Kingdom,” by T. G. Colmer, 
C.M.G., Secretary of the Canadian 'Government Office in London.] 


Aggravated Assault is not, in substance, a different offence 
from common assault. But where actual bodily harm (g'.y.) is caused by an 
assault, the punishment may be increased (24 & 25 Viet. c. 100, s. 47). 
With this may be compared the penalties for libel, according as it is 
published with or without knowledge of its falsity (6 & 7 Viet. c. 96, ss. 4, 
5; i2. V. Munslow [1895], 1 Q. B. 758). 

In cases of assault or battery on females or on boys under fourteen 
years of age,^ brought before a Court of summary jurisdiction, the Court, if 
satisfied that the assault or battery is of such an aggravated nature that the 
penalty on summary conviction for common assault would be inadequate, 
may try the case summarily, and, on conviction, impose imprisonment for 
not more than six months, or a fine not exceeding, with costs, twenty pounds 
(24 & 25 Viet. c. 100, s. 43). It is immaterial whether the prosecutor is or is 
not the party aggrieved (see Aggrieved). The justices may decide, but 
the accused cannot elect, to have the case sent for trial on indictment (42 & 
43 Viet. c. 43 s. 17). In the event of sentence, on summary conviction, to 
imprisonment without the option of a fine, there is an appeal to Quarter 
Sessions (42 & 43 Viet. c. 43 s. 19). Where the credible part of the 
evidence would suffice to justify a conviction for indecent assault, or for a 
felony, or where the assault was accompanied by an attempt to commit felony, 
or is a fit subject for prosecution on indictment, the justices must not deal 
with the case summarily, but must commit for trial (24 & 25 Viet. c. 100, 
V. 46) {In re Thompson, 1860, 30 L. J. M. C. 20; Wilkenson v. Dutton, 1863, 
32 L. J. M. C. 152). The age of the boy assaulted is determined by the 
opinion of the justices (24 & 25 Viet. c. 100, s. 43). In the case of assault 
on a boy or on a female under sixteen years of age, the procedure of the 
Prevention of Cruelty to Children Act, 1894, 57 & 58 Viet. c. 41, ss. 4-6, 
10-19, applies, which involves inter alia the right of the defendant to give 
evidence. Where the aggravated assault is by husband off wife, the provi- 
sions of the Summary Jurisdiction Married Women Act, 1895, 58 & 59 
^ict. c. 39, apply. See Judicial Separation. Under the enactments 
consolidated by this Act, no appeal lay to the High Court for a conviction 
of the husband of aggravated assault {Lewin v. Lewin [1891], Prob. 264), and 
the procedure seems not to be altered by the Act of 1895. The prosecu- 
tion may be instituted by any person (24 & 25 Viet. c. 100, s. 43) ; but 
where a charge of aggravated assault is brought by the person aggrieved, a 
certificate of conviction or dismissal is a bar to all subsequent proceedings, 
civil or criminal, for the same cause, if, in the case of conviction, the fine or 
^prisonment imposed has been paid or suffered (24 & 25 Viet. c. 100, s. 45). 
oee Assault. • 
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Aggravation In Pleading.— l. Indi^ments.—lt is a well- 
established rule in criminal pleading, that the jury may negative by their 
findings any allegation in an indictment calculated •fco charge the accused 
with an offence graver than that which the jury think the facts prove 
against him, provided that, after the omission of such words of aggravation, 
there remains enough in the indictment to charge him with a substantive 
offence of the same character (felony or misdemeanour) as that originally 
charged in the indictment. The portions negatived by the jury are, in such 
event, regarded as superfluous {Boater v. Jf., 1888, 21 Q. B. D. 284, and 
cases there cited). 

It is not no^ the practice to insert in indictments averments merely 
calculated to influence the Court to pass a severer sentence, unless proof of 
the facts alleged would alter the nature or maximum of the punishment 
which might lawfully be awarded. 

2. Civil Pleadiings. — (a) In actions of tort in which the damages are at 
large, it appears to be proper to plead matters in aggravation of damages, 
ix, circumstances attending the wrong alleged, which do not directly aflect 
the right of action, but, if proved, would entitle the jury to award exemplary 
or vindictive damages {Millington v. Loving, 1880, 6 Q. B. D. 190 ; Whitney 
V. Moignard, 1890, 24 Q. B. D. 630 ; Odgers on Pleading, 2nd ed., 65-67 ; 
Mayne on Damages, 5th ed., 44-46), and of the intention to prove which the 
defendant in fairness should have notice, {h) In all actions, whether of 
contract or tort {g^v,), where special damage is the gist of the action, or is not 
recoverable unless specially claimed, it is necessary, where possible, to allege 
definitely the particulars of such damage (see Batcliffe v. JEvans [1892], 2 
Q. B. 524, where the subject is exhaustively treated by the late Lord 
Bowen, and Mayne on Damages, 5th ed., 533-559). 


Aggravation of Damages* — In actions of contract, where 
the damages are liquidated, the amount of the verdict is practically deter- 
mined by process of arithmetic, as soon as the facts are ascertained. The 
jury do a sum, and pay no heed to the motives or conduct of either party. 
The plaintiff may have been ruined by the failure of the defendant to pay 
him the money on the day it was due ; but he cannot recover more than the 
bare principal and interest, often indeed he can get no interest. 

But the case is different when the damages are unliquidated. Then, 
whether the action be of tort or of contract, the plaintiff is allowed to travel 
outside the bare facts which constitute his strict cause of action, and to 
prove extraneous matters to enhance the damages. He may plead such 
matters, if he think fit, in his statement of claim {Millington v. Loving, 
1880, 6 Q. B. D. 190). Matters of aggravation are of two kinds : — 

1. The plaintiff may prove every loss which he has actually sustained, 
and all expense which he has reasonably incurred, in consequence of the 
defendant's tort or breach of contract. Thus, if a railway company has 
failed to carry a passenger to the destination stated on his ticket, he can claim 
to be repaid his hotel bill and the cost of a cab, but not of a special train {Le 
Blanche v. London and North- Western Bailway Co,, 1876, 1 C. P. D. 286), and 
he cannot recover any compensation for the worry and annoyance of the 
delay, or for illness caused by exposure to the cold {Hamlin v. Creed Northern 
Bailway Co., 1856, 1 H. & N. 408 ; Hobbs v. London and South- Western Bail- 
way Co., 1876, L. E. 10 Q. B. 111). So, too, if a cattle-dealer sells a 
diseased cow to a farmer, he is liable for the value, not only of tot cow, 
but also of all other cows that catch the disease from it. And this is so. 
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whether the fanner sues in contract for breach of warranty or in tort for a 
xnisrepresentation {Mullett v. Mason^ 1866, L. E. 1 C. P. 559 ; SmUh v. 
Oreen, 1875, 1 C. P. D. 92 ; and see Lepla v. Rogers [1893], 1 Q. B. 31 ; 
and Pape v. Westacott [1894], 1 Q. B. 272). But in all these cases no evidence 
can be given of any loss which is not either the necessary or probable con- 
sequence of the defendant’s act, or one which was in fact in his contempla- 
tion at the time when he so acted. See Eemoteness of Damage. 

2. In a few cases, however, the jury is permitted to award the plaintiff 
damages in excess of the amount which would be adequate compensation 
for any loss which he has in fact sustained. These are called vindictive or 
retributory, or exemplary damages, because the jury desires not merely to 
recoup the plaintiff, but also to punish the defendant by fining him for his 
misconduct. Where a member of Parliament persisted in shooting on the 
plaintiffs land and used insolent language, a verdict for £600 was held not 
to be excessive, though he had done no real damage {Merest v. Harvey^ 1814, 
5 Taun. 442, 15 E. E. 548). So in cases of malicious prosecution {Hewlett v. 
Crutchley, 1813, 5 Taun. 277 ; Leith v. Pope, 1780, 2 Black (W.) 1327). Again, 
in actions of libel and slander, ‘‘ the damages are not limited to the amount 
of pecuniary loss which the plaintiff is able to prove ” {Davis v. Shepstome, 
1886, 11 App. Cas., at p. 191). The fact that the defendant acted spite- 
fully and maliciously is allowed to enhance the damages. The plaintiff will 
accordingly urge upon the jury the violence of the defendant’s language, the 
nature of the imputation conveyed, and the widespread circulation unneces- 
sarily given to the charge. He may give in evidence for this purpose all 
the circumstances preceding and attending the publication, and any previous 
transactions between himself and the defendant which have any direct 
bearing on the matter. The jury will also consider the rank or position in 
society of the parties, the fact that the attack was entirely unprovoked, 
that the defendant could easily have ascertained that the charge he made 
was false, that he continued to circulate the libel after complaint, was made 
to him, and generally that he was culpably reckless or grossly negligent in 
the matter. So the defendant’s subsequent conduct may aggravate the 
damages, e.g,, if he has refused to listen to any explanation, or to retract the 
charge which he had made {Adams v. Coleridge, 1884, 1 T. L. E. 84). “The 
jury, in assessing damages, are entitled to look at the whole conduct of the 
defendant from the time the libel was published down to the time they give 
their verdict. They may consider what his conduct has been before action, 
after action, and in Court during the trial” {per Lord Esher, M. E., in 
Praed v. Graham, 1889, 24 Q. B. D., at p. 55). See Damages; Aggbava- 
TioN IN Pleading. 


Aggregation of Property.— See EstateTDuty. 


. Aggrieved. — A hem standi to take proceedings to rectify a 
grievance is conferred by many Statutes upon “ any person aggrieved,” and 
questions often arise as to who are within the meaning of the worda In 
each case, the purposes and operation of the particular statute in which the 
words are used must be considered in determining their scope, since, as the 
^ses cited show, very different constructions have been put upon them. 
The chief distinction suggested by the authorities is that where the rectifi- 
^tion of a public register, as for example the registers kept under the Patents, 
Designs, and Trade Marks Acts is concerned, the widest construction will be 
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given to the words. In the Apollinaris Co/s Trade Marks case [1891], 2 Oh., 
and at p* 224, Fry, L. J., said : “ The words ‘ person aggiieved ’ appear to ns 
to have been introduced into the Statute to prevent the action of common 
informers, or of persons interfering from merely sentimental motives ” ; and 
the Court decided that, upon an application to rectify the Trade Marks 
Eegister, any one who is intimidated or harassed, or whose trade is or may be 
restricted (see PowelVs Trade Marks [1893], 2 Ch. 388 ; [1894], App. Gas. 8), 
by an entry in the register is, as a person aggrieved, entitled to apply to 
rectify the register, under s. 90. On the other hand, where the words are 
used to confer a right of appedl against a judicial or administrative order, 
only persons directly affected by the operation of the order are usually 
deemed to be aggrieved, so as to be able to appeal. “ The words (in the 
Bankruptcy Act) do not really mean a man who is disappointed of a benefit, 
which he might have received if some other order had been made. A person 
aggrieved must be a man against whom a decision has been pronounced 
wHch has wrongfully deprived him of something, or wrongfully refused him 
something” {per James, L. J., in Ex parte Sidehotham, 1880, 14 Ch. D. 458). 

The prosecutor under a penal statute is not a person aggrieved by an 
acquittal (B. v. JJ, of London, 1890, 25 Q. B. D. 357). 

The following are instances of the use of the words : — Patents, Designs, and 
Trade Marks Act, 1883, s. 90 (see Apollinaris Co. and PowelVs cases, supra, 
and Kerly on Trade Marks, p. 221). Copyright Act, 5 & 6 Viet. c. 45, s. 14 
(see Graves' case, 1869, L. E. 4 Q. B. 715 ; Chappell v. Purday, 1843, 12 
Mee. & W. 303 ; and Scrutton on Copyright, 3rd ed., p. 144). Bankruptcy Act, 
1883, ss. 104, 90 (see Ex parte Sidehotham, supra; re Beed & Co., 1887, 19 Q. 
B. D. 174 ; and Williams on Bankruptcy, 6th ed., p. 293). Licensing Act, 1872, 
s. 52 (see B, v. JJ, of Andover, 1886, 16 Q. B. D., 711). Alehouse Act, 
1828, 9 Geo. iv. c. 61, s. 27 (see B, v. J, J, of Surrey, 1888, 52 J. P. 423 ; 
and Paterson's Licensing Acts, 11th ed., pp. 115, 233). 13 & 14 Car. ii. c. 

12, and 3 Will. & Mary, c. 11 (as to pauper settlements) (see B, v. JJ. of West- 
moreland, 1843, 12 L. J. M. C. 113). Public Health Act, 1875, s. 253 (see 
Fletcher v. Hudson, 1879, 5 Ex. D. 287 ; Bryce v Higgins, 1853, 14 C. B. 
1, doubted in Lumley's Public Health, 5th ed., p. 336, q.v. ; Bochfort v. Ather- 
ley, 1876, 1 Ex. D. 511). Highway Act, 1835, s. 88 (see B. v. Taunton St. 
Mary, 1815, 3 M. & S. 465). 

See, further, a full discussion of the words, and a comparison between a 
“party grieved” and a common informer, in Bobinson v. Gurrey, 1881, 7 Q. 
B. D, 465 ; see also Stroud's Judicial Dictionary, s.v. ; an aj^ticle in the Justice 
6f the Peace for 5th Nov. 1887 ; and, for American cases, Lawson's Words 
a/nd Phrases. 


Ag'IStmcnf ■- — Agistment is the contract by which a person (called 
the “ agister ”) takes in horses or other cattle to depasture in his grounds 
(2 Black. Com. 452), the consideration being usually a weekly payment of 
money. The duty imposed upon him by the contract is not that of an 
insurer, but he is bound to take reasonable care of the animals entrusted to 
him, and if, owing to his negligence, as in leaving his lands improperly 
fenced, they should be lost or injured, he will be answerable {Broadwater v. Blot, 
1817, Holt, N. P. 547 ; 17 E, E. 677 ; Smith v. Cook, 1875, 1 Q. B. D. 79). As in 
other like cases, his responsibility extends (and is confined) to what may be 
fairly regarded as the natural consequences of the particular act of negligence 
proved against him {Hakdrap v. Gregory [1895], 1 Q. B. 661). He is more- 
over bound to restore the cattle upon demand to their owner (2 Black. Com. 
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462), that is to say, to permit the latter to retake them, thoi^h not to 
jpe-deliver them himself (see Corlett v. Packington, 1827, 6 Bam. & Cress. 268). 
The contract of agistment is not one relating to an interest in land within 
the 4th section of the Statute of Frauds (Jones v. Flint, 1839, 10 Ad. & E. 
753). An agister has sufficient possession of the cattle intrusted to him to 
entitle him to bring an action of trespass in relation to them (2 Roll. Abr. 661), 
and such an interest as to permit the property in them to be laid in him in an 
indictment respecting them (B. v. Woodward, 1796, 2 East, P. C. 663). It is 
now settled that no lien can be claimed by an agister for the price of the agist- 
ment, inasmuch as he does not confer any additional value on the animals 
bailed to him, either by the exertion of any skill of his own or indirectly by 
means of any instrument in his possession ; and a fortiori is this the case 
where the circumstances show that it was not intended that he should have 
the entire and continuing possession of the cattle, as in the case of cows of 
which the owner is to have control, either on or away from the agister’s 
lands, during the time of milking (Jackson v. Cummins, 1839, 5 Mee. & W. 
342). But the Hen in question may of course be conferred on the agister 
by express agreement (Bichards v. Symons, 1845, 8 Q. B. 90). The practice 
of farmers in acting as agisters of cattle is so notorious, that, in accordance 
with established rule, the reputation of ownership (as to which see Bank- 
ruptcy), in the event of bankruptcy, is excluded (Be Woodward, ex parte 
Huggins, ^1886, 54 L. T. 683). At common law, cattle taken in to be 
agisted can be distrained for rent (1 Roll. Abr. 669), though it would 
seem that absolute exemption might well be claimed for them, under 
a well-known principle, where they have been deHvered to an agister 
in the regular way of his trade (see per Mellor, J., in Miles v. Fxirler, 
1873, L. R. 8 Q. B. 77). But, however this may be, agisted cattle 
now enjoy a quaHfied privilege from distress, which has been conferred 
upon them, as regards tenancies to which the enactment appHes (see 
secs. 54, 61), by the Agricultural Holdings Act, 1883 (46 & 47 Viet, 
c. 61, s. 45). The fair price ” spoken of in this section need not, it has 
been held, be necessarily of money ; so that cows, for example, agisted oh 
the terms “ milk for meat,” i.e, that the agister should take their milk in^ 
exchange for their pasturage, are within the statute (London and Yorkshire 
Bank v. Belton, 1885, 15 Q. B. D. 457). But it must be a payment for the 
feed of cattle merely, and not for an interest in the land or in the nature of 
rent for use and occupation; so that an agreement to allow the owner of 
cattle “ the exclusive right to feed the grass on the land ” for a specified 
period does not confer upon them the privilege from the landlord’s right of 
distress given by the Act (Masters v. Green, 1888, 20 Q. B. D. 807). As to 
tithes of agistment, see Tithes. 


Ag'nus Dei. — (1) A hymn or anthem in the following words : “0 
Lamb of God, that takest away the sins of the world, have mercy upon us.” 
The words are taken from St. John i. 19, and Psalm H. and passim. The 
hymn is used in the Htany of the Prayer-Book of the Church of England, 
and also in the Gloria in Excelsis, which, in the English Hturgy, is placed 
after the communion. The words originally formed part of the litany of the 
Western Church, and seem to have been first introduced into the Hturgy 
about the year 700 A.D. In the EngHsh Hturgies prior to the Reformatio^ 
they were said by the priest shortly after the prayer of consecration and before 
the communion. The first Prayer-Book of Edward vi., pubHshed in 1549, 
directs that on the communion time the clerks “ shaU sing ” these words. 
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Certam doctrinal objections were raised to the singing of the hymn at this 
part of the service. The earlier authorities on the subject are : Mphinstom 
y. Purehas, 1870, L. R. 3 Ad. & Ec. 98 ; Martin v. MacJcbnochie (second suit), 
1874, L. R. 4 Ad. & Ec. 279; Clifton v. RiMcde, 1876, 1 P. C. 328. In 
the first two of these cases the Court (Sir Robert Phillimore) held that the 
flinging of the hymn at this period must be considered an additional cere- 
mony, and therefore that it was unlawful. In Clifton v. Ridsdale counsel 
for the respondent declined to argue for its legality. A doubt arose in 
recent years as to whether the permitting of the singing of this hjrmn after 
the reading of the prayer of consecration, and before or during the recep- 
tion of the elements, constituted an illegal addition to, or alteration of, the 
services of the Church of England. It was argued that, on the principle 
laid down by the Privy Council in Westerton v. Liddell (Moo. Spec. Rep. 
187, London, 1857), that which was not stated to be permitted must 
be taken to be prohibited (see also Martin v. Madkonochie, 1874, L. E. 
2 Ad. & Ec. 116 ; L. E. 2 P. C. 365), and that the present Prayer-Book 
directs that the reception of the elements should immediately follow 
the prayer of consecration. These cases have, however, been completely 
over-ruled by the decision of the then Archbishop of Canterbury (Dr. 
Benson) in Read v. The Bishop of Lincoln [1891], Prob. 9, confirmed 
on appeal by the Privy Council [1892], App. Cas. 644. In this case, 
after an elaborate examination of historical and other authorities, it was 
held that, having regard to what is known to have been the practice of 
the Church of England at periods subsequent to the issuing of the Prayer- 
Book of 1552, it could not be held to be an illegal addition to the service 
to permit the singing of this hymn immediately after the prayer of con- 
secration, nor could objection be taken to such singing on any doctrinal 
grounds. 

[Authorities — Phillimore’s Ecclesiastical Law, 2nd ed., p. 776 ; The Bishop 
of Lincoln's Case, Eoscoe, London, 1891 ; Wilkins, Com, iv. 201. Authorities 
cited — Read v. Bishop of Lincoln, supra [1891], Prob. pp. 63-74 ; [1892], 
App. Cas. 644.] 

(2) The words are also applied to an object of adoration in the Eoman 
CathoKc Communion, but unknown to English ecclesiastical law. 


Agreed and Declared. — Where in a deed such words occur 
as, “ It is hereby agreed and declared between and by the parties to these 
presents,” that someone will do an act or make a payment, and that some- 
one is a party to the deed, it is a covenant by him with the other, not a 
covenant by all of them (per Jessel, M. E., Lawes v. Tredwell, 1881, 18 
Ch. D. 359 ; and see In re D'Estampes, 1884, 53 L. J. Ch. 1017 ; and Elph. 
interpretation of iJeeds, 


Agreement is the expression, by two or more persons, of an 
intention to affect the legal relations of these persons. The consequence of 
agreement must affect the parties themselves, otherwise the verdict of a jury 
or the 'decision of a Court sitting in banc (q.v) would constitute an agree- 
ment. Agreement is a wider term than contract ; it includes acts in the 
law of two kinds, besides those ordinarily termed contracts; it may not 
create obligation, e,g, conveyances and gifts, wherein the agreement of 
the parties effects at once a transfer of rights in rem, and leaves no obliga- 
tion subsisting between them, or it may create obligation only remotely, as 
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j^rriage and settlements of property, in trust for persons born and unborn 
l(Anson, Law of Contract, 8th ed., p. 2). See Contract. 

Agreement for a Lease.— See Landlord and Tenant ; Lease ; 
Specifio Performance. 


Agreement not to Prosecute. — See Prosecution. 

Agricultural Children. — ^An attempt was first made by the 
Agricultural Children’s Act, 1873, 36 & 37 Viet. c. 67, “to make regulations 
with respect to the employment of children in the execution of various 
kinds of agricultural work, with a view to their better education.” That 
Act prescribed certain regulations, but it remained in force only for three 
years, being repealed in 1876 by the Elementary Education Act, 1876, 39 
& 40 Viet. c. 79, s. 52. The same object is sought to be attained by the 
Elementary Education Acts. It is provided that every person who takes 
into his employment a child of the age of eleven years, and under the age 
of thirteen years resident in a school district, before that child has obtained a 
certificate df having reached the standard of education fixed by a by-law in 
force in the district for the total or partial exemption of children of the like age 
from the obligation to attend school, shall be deemed to take such child into 
his employment in contravention of the Elementary Education Act, 1876, and 
shall be liable to a penalty accordingly (43 & 44 Viet. c. 23, s. 4 ; 56 & 57 
Viet. c. 51 ; 39 & 40 Viet. c. 79, s. 5). But a person shall not be deemed to 
have taken a child into his employment, if it is proved to the satisfaction of 
the Court having cognisance of the case, that the employment is during a 
period exempted by special notice of the local authority of the district (i.e. 
the school board or the school attendance committee, as the case may be) 
for the necessary operations of husbandry and ingathering of crops, an 
exemption which may be extended over not more than six weeks in a year. 
That is to say, the local authority may, if they think fit, issue a notice 
exempting from the prohibitions and restrictions of the Elementary Educa- 
tion Act, 1876, the employment of children above the age of eight years, 
for the necessary operations of husbandry and ingathering of crops for the 
period to be named in such notice ; provided that the period or periods so 
named by any such local authority shall not exceed in the whole six weeks 
between the 1st of January and the 31st of December in any one year 
(39 & 40 Viet. c. 79, s. 9 (3)). A copy of this notice must be sent to the 
Education Department, and to the overseers of every parish within the 
jurisdiction of the local authority (ibid,). The overseers shall cause such 
notice to be affixed to the door of all churches and chapels in the parish, 
and the local authority may further advertise any such notice in such 
manner (if any) as they think fit (ibid,). This notice, if issued at all, must 
extend to the whole district ; but it may be confined to children to be 
employed in particular districts or in a particular branch of industry. 
See also Elementary Education. 


Agricultural Gangs. — By the Agricultural Gangs Act, 1867, 
f ^ • 31 Viet. c. 130, which does not apply to Scotland or Ireland 
(ibid, 8. 12), regulations are made with respect to •the employment of 
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children, joung persons, and women, by gang-masters. Under the Act a 
" child " means a person under the age of thirteen years ; a “ young person ” 
means a person of the age of thirteen and between the* age of eighteen years ; 
a " woman ** means a female of the age of eighteen years or upwards ; and 
‘‘ gang-master,” “ any person, whether male or female, who hires children, 
young persons, or women, with a view to their being employed in agri- 
cultural labour on lands not in his own occupation ; and until the contrary is 
proved, any children, young persons, or women employed in agricultural 
labour on lands not in the occupation of the person who hired them, shall 
be deemed to have been hired with the aforesaid view” (30 & 31 Viet, 
c. 130, s. 3). “Agricultural gang” means a body of children, young 
persons, and women, or any of them, under the control of a gang-master 
{ibid,). The following are the regulations as to the employment of children, 
young persons, and women : — (1) No child under the age of eight years 
shall be employed in any agricultural gang {ibid, s. 4 (1)). This regulation 
must now be read as modified by the Elementary Education Acts. For, under 
those Acts, no child can be taken into employment under the age of eleven 
(39 & 40 Viet. c. 79, s. 5 ; 56 & 57 Viet. c. 51, s. 1). It should be further 
observed, that a person who takes into employment a child under thirteen, 
before the child has obtained a certificate of having reached the standard 
of education fixed by a by-law in force in the district, is to be deemed 
to take the child into employment in contravention of the Elementary 
Education Acts, 43 & 44 Viet. c. 23, s. 4. (2) No females shall be 
employed in the same agricultural gang with males (30 & 31 Viet. c. 130, 
s. 4 (2)). (3) No female shall be employed in any gang under any male 
gang-master, unless a female licensed to act as gang-master is also present 
with that gang {ibid. s. 4 (3)). The penalty on any gang-master contra- 
vening any of the above regulations is a penalty not exceeding 20s. for 
each child, young person, or woman so employed {ibid.). An occupier of 
land on which such employment takes place renders himself liable to a 
like penalty, unless he proves that it took place without his knowledge 
{ibid.). No person shall act as a gang-master without a licence, under a 
penalty not exceeding 20s. for every day during which he so acta 
{ibid. s. 6). A licence (for six months at a time only, but renew- 
able) {ibid, s. 8), is granted to a gang-master by the district council in 
the district, or by the town council in the county borough {ibid. s. 7 ; 
66 & 67 Viet. c. 73, ss. 27, 32). There is an appeal to quarter sessions 
against the refusal to grant a licence (30 & 31 Viet. c. 130, s. 7). See 
Appeals. The applicant must show that he is a person of good character, 
and a fit person to be intrusted with the management of an agricultural 
gang {ibid.) A person who is licensed to sell beer, spirits, or any other 
excisable liquor, jls disqualified {ibid: s. 6). The council granting the licence 
shall annex to their licence a condition limiting, in such manner as they 
think expedient, the distances within which the children employed by such 
gang-masters are to be allowed to travel on foot to their work {ibid, s. 7). 
Any gang-master violating the condition so annexed to his licence shall 
for each offence be liable to a penalty not exceeding 10s. {ibid.). The fee 
for a licence, or for a renewal, is Is. {ibid, s. 9), and is paid to the council 
granting the licence {ibid.\ 56 & 67 Viet. c. 73, ss. 27 (3), 32). A conviction 
of a gang-master of any offence against the Agricultural Gangs Act, 1867, 
shall be indorsed on the licence (30 & 31 Viet. c. 130, s. 10). On 
conviction for a second offence, justices may, in addition to any other 
penalty, withhold the licence for a period not exceeding three months ; and 
on conviction for a Ithird offence, for one not exceeding two years {iM.) 
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jilter a fourth conviction, a gang-master is disqualified from holding a 
licence (ibid.). Proceedings for offences are taken under the Summary 
Jurisdiction Acts (i6id#s. 11). 

Agricultural Holdings. — See Landloed and Tenant. 

Agricultural Property. — See Estate Duty. 


Ag^riCUltural Rates. — See Poor Law (Eating), 


Agriculture (Board of). — See Board of Agriculture. 


Aid by Verdict and Prayer. — l. It is a rule of the common 
law of England, that where there is any defect, imperfection, or omission 
in any pleading, whether in substance or in form, which would have been 
a fatal objection iq)on demurrer (see Demurrer), yet, after verdict, if the 
issue joined dn the case be such as necessarily required, on the trial, proof 
of the facts so defectively or imperfectly stated, or omitted, and without 
which it is not to be presumed that the jury would have given the verdict, 
such defect, imperfection, or omission is cured by the verdict, and this is 
termed aider by verdict. In this article the rule of the common law only 
is referred to; for statutory provisions to a similar effect, see Jeofails. 
The rule applies in criminal proceedings as well as in civil. (See Heymann 
V. iZ., L. R 2 Q. B. 102 ; E. v. Goldsmith^ L. E. C. C. 74, both decided 
in 1873.) But it does not apply if the defect, omission, or imperfection be 
in regard to something not in issue between the parties (Ladd v. Thomas, 
12 Ad. & E. 117 ; Hearne v. StoweM, ibid. 719, both decided in 1840); nor if 
the plaintiff states a defective title, or no title or cause of action at all 
(see Jackson v. Pesked, 1813, 1 M. & S. 234; 14 R R 417). 

2. Aid prayer was the term given to a legal rule by which in real 
actions (abolished in 1834; see Actions) a tenant might call for assist- 
ance, to help him to plead, of ' another person, e.g. a tenant for life of the 
remainderman, an incumbent of the patron and ordinary. The party 
of whom aid was prayed was joined in the action, and helped to defend 
the title. 


Aids. — Aids were obligatory payments, made by the •feudal vassal to 
his lord in his necessities. The occasions on which they could be demanded 
gradually became fixed, and Glanvill (temp. Henry ii.) mentions the aid 
helping a lord to pay the relief due to his overlord, the aid for knighting 
toe lord^s eldest son, and the aid for marrying his eldest daughter. Magna 
Charta (1215) named, as the three aids which the king might take from his 
tenants without the common council of the realm, those for redeeming his 
b(^y from captivity, for marrying his daughter, and knighting his son ; such 
aids were to be reasonable. The rate for the two latter aids was fixed at 
twenty shillings for the knight's fee, or twenty librates of soca^ land, by 
statutes Edward i. c. 36, extended so as to bind the king by 25 Edward ill. 
stat. 6, c. 11. Aids were abolished by Statute 12 Charles ii. c. 24. 
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• Air.— The air is one of those natural agents provided for the general 
use of mankind and other creatures without which the life of nmn could not 
be, and upon which many of his ordinary pursuits either of business qr mere 
enjoyment depend. In these and some other respects air may be coupled 
with light and water, and in each the law secures for all men certain rights. 
Some of these rights are common to all men, as, in the case of the air, the 
right to breathe the air which will come, and the right to have it free from 
poisonous vapours. These are natural rights, but there are special rights 
which may be acquired with reference to property, and they are in the 
nature of easements. Rights relating to the air, whether natural rights or 
easements, divide themselves into two classes, namely, (a) rights relating 
to the free passage of air, and (6) rights relating to its purity. 

{a) As to the former, comparatively few cases have arisen apart from 
light, and the principles of law relating to air as distinguished from light 
seem only in modern times to have been recognised ; they seem to have 
been merged in or confused with the principles relating to light, so that, if 
obstruction of light was complained of, obstruction of air was generally 
thrown in, and the cases themselves were commonly called light and air 
cases, as if they were one and the same thing. In recent times the 
distinction has been marked, and the legal principles as to air considered 
separately (see Hall v. Lichfield Brewery Co., 1880, 49 L. J. Ch. 655). 
A right to free and uninterrupted passage of air, like light, is a natural 
right, whether the air is passing over an open field or whether it enters 
a house by a window, and no wrong is done to a neighbour by opening 
a window to admit air ; but that natural right does not entitle an individual 
to prevent another person exercising his natural rights, or his right of 
building or otherwise using his own land in the ordinary way, though 
he may, by long user or otherwise, be able to gain a right even to do that, 
and if he does, his right is an easement. See Light. 

The Legislature has not thought fit to interfere with prescription in the 
case of the use of air; though in the Prescription Act (2 & 3 Will. iv. 
c. 71) special and exceptional provision was made for the easement of light 
(see Ancient Lights), nothing was said about prescriptive rights to free 
passage of air. Whether this was omitted designedly or otherwise, or 
whether it was from the common habit of treating rights to light and air as 
identical, is uncertain, but the result is that prescription for ancient light 
depends now solely on the Statute, and prescription for air entirely on 
the common law, and the evidence for each must be diflerent, even though 
the rights are claimed for the same window. 

The easement or acquired right of free passage of air can only be 
claimed for air that would enter a window or some defined aperture in a 
house or build^pg. It cannot be claimed in respect of open ground or 
of a windmill for the wind which would blow to them, for that would be too 
extensive and vague {Wehh v. Bird, 1862-63, 10 C. B. N. S. 268, in Ex. 
Ch. 13 0. B. N. S. 841), neither can it be claimed for a chimney, if the 
erection of a building stops the current of air and makes the chimney 
smoke {Bryard v. Lefever, 1879, L. E. 4 C. P. D. 172). 

The converse of the right to free passage of air to a building is a right of 
free passage of air from it , or, in other words, ventilation. This right has 
only been recently brought to notice in the case of Bass v. Gregory, 1890, 
25 Q. B. D. 481, in which case ventilation was procured for a cellar 
through a hole or shaft to an unused well. 

(6) Purity of air is a natural right, the infringement of which is 
commonly called a iftdsance. See Nuisance. 
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It is obvious that, ii absolute purity of air were insisted on to its fullest 
axtent, it would be impossible to carry on many of the ordinary affairs of life 
and necessary trades, and it is therefore subject to limitation. In the cases 
of Bamford v. Turnley, 1862, 3 B. & S. 66, and in St HelerCs Smelting 
Company v. Tipping, 1865, 11 H. L. 642, this subject was fully considered. 
The general principle to be extracted from these and other cases, as to the 
occasions on which pollution is justifiable and when not, seems to be that, in 
the absence of an easement, pollution of the air to such an extent and in such 
a manner as to produce material injury to health or property is in every case 
an actionable injury ; and it is no justification to allege that the injury was 
caused by the exercise of a trade in a convenient and proper place, and that 
the carrying on of it there was a reasonable use by the defendant of his own 
land ; but, if mere personal discomfort is produced, these facts may justify 
the injury produced, for, though everyone has a right that the air shall not 
be polluted to such an extent and in such a manner as to interfere 
materially with the ordinary comfort of human existence, yet he must not 
be fastidious, for the law will not give a remedy for trifling or mere 
temporary annoyance, and tlie locality in which he dwells must be taken 
into consideration. 

In the case of private nuisance by pollution of air, a right to cause such 
a nuisance may be acquired by long user, but no such right can be so 
acquired against the public. 

It is no justification for a nuisance by pollution of air merely to say that 
the party complaining came to the nuisance, that is, that the nuisance 
existed on his land before he ciame there ; for purity of air is a natural right 
incident to the possession of land, and it cannot be destroyed till an adverse 
right has been acquired by long user or grant. 

[See Goddard on Easements ; Gale on Easements.'] 


Al rway . —See Mines. 


Aisle . — The word aisle is said to be derived from the French aile 
{ala) a wing ; for the Norman churches were built in the form of a cross, 
with a nave and two wings. Ijb signifies the lateral divisions of a church, or 
of any part of it, as the nave, choir, or transepts are called aisles. 

An aisle may be private property, but to establish such right the owner 
must show immemorial possession, and that the owner of the house in 
respect of which it is claimed, has repaired it. 

An aisle in a church, which has time out of mind belonged to a par- 
ticular house and been maintained and repaired by the owner of that house, 
is part of his frank-tenement {q.v,\ and the ordinary cannot dispose of it 
or intermeddle in it. “ And the reason is, because the law in that case 
presumes that the aisle was erected by his ancestors, or those whose estate 
he has, and is thereupon particularly appropriated to their house. But 
otherwise it is, if he hath only used to sit and bury in the aisle, and not 
repaired it ; for the constant sitting and burying in the aisle, without 
reparation, doth not gain any peculiar property therein; but the aisle 
being repaired at the common charge of the parish, the cominon right of 
the ordinary takes place, and he may appoint whom he pleaseth to sit 
there” (Gibs. God. 197). The freehold of the aisle may be vested in the 
I^rson entitled to the exclusive use of the same ; or spch person may have 
the exclusive use, while the freehold is in the incumbent. A person 
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entitled to such possession may have a prohibition against the ordinary, 
if he attempts to remove him {Churton v. Freuri^ 1866, L. E. 2 Eq. 634) 
Gorven v. Pym, 1613, 3 Inst. 202; Francis v. Ley, 1615, Cro. (2), 366. 

The possession of an aisle and the right to its exclusive use is not 
necesarily annexed to a dwelling-house, and the possessor may convey it to 
another (Chapman v. Jones, 1869, L. E. 4 Ex. 273). 

If a person having a house in a parish build a new aisle in a church, 
he may, it appears, have a faculty from the bishop to hold the same to 
the use of himself and his family to bury their dead, or to hear divine 
service in it ; but such a faculty, it is apprehended, must in express terms, 
or by reasonable intendment, show an intention to annex the aisle to the 
house (see Fuller v. Law, 1825, 2 Ad. & E. 419). 

It is conceived that if the faculty were to a man and his family, it 
would be personal to the grantor and his family, to the exclusion of the 
future occupiers of the house, and the privilege would be enjoyed by him, so 
long only as he continued in the parish (Prideaux’s Churchwarden's Guide, 
16th ed., pp. 285, 286 (note). 

The right to a seat in a pew in a private aisle may be annexed to a 
house outside the parish, by a faculty (Davis y. Witts, 1809, For. 14; 5 
E. E. 708 ; but not, it is conceived, in a public aisle. Such right may, 
however, exist by prescription, on the ground that the parishes being later 
in date than churches, such house, though not in the parish, may formerly 
have been within the ecclesiastical limits of the church (Larsley v. 
Hayward, 1827, 1 Y. & J. 583 ; but see In re the Cathedral Church St. 
Colomh., Londonderry, 1863, 8 L. J. 861). 

{^Authorities. — Prideaux’s Ghurchwardrms Guide, 6th ed. ; Steer's Parish 
Law ; Eogers, Ecclesiastical Law ; Phillimore, Ecclesiastical Law, 2nd ed., vol. 
ii. 1403-1405, 1434.] See also Pews. 


AJincrG-Mcrwara^ a district of British India, entirely sur- 
rounded by Native States. The district is under a commissioner having 
the powers of a civil judge, from whose Court there is an appeal to the 
Queen in Council. A Ipcal code (not authoritative) is published, contain- 
ing the Acts, etc., which are in force within the district. The latest appeal 
from Ajmere is reported (L. E. 6 Ind. App. 238). See Peivy Council, as 
to conditions of appeal. 


Alabama Case. — The most celebrated international diffi- 
culty which has as yet been submitted to arbitration. See Arbitration 
(International)^ The Alabama was a vessel built in British waters for 
use as a war vessel by the Southern Confederates during the United States 
civil war. The United States minister called the attention of the British 
Government to the object for which the vessel was notoriously being built, 
but the law officers considered the evidence offered as to this insufficient, 
and she was allowed to sail from Liverpool. She was equipped for war at 
the Azores. 

A claim for the damage inflicted by the Alabama on Federal trade was 
submitted under the Treaty of Washington (May 8, 1871) to the arbitration 
of an international tribunal, constituted as follows: — Lord Chief- Justice 
Cockbum (Great Britain), Charles Francis Adams (United States), Count 
Sclopis (Italy), M. Stsempfli (Switzerland), Marcos Antonio d'Aranjo, 
Viscount dltajdba (Brazil). It met at Geneva on December 17, 1871. 
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The award, delivered on September 15, 1872, made Great Britain liable 
for the damage sustained by the Northern States, and assessed the indemnity 
due by the former at!£3,229,166. 

In the treaty of submission certain rules were proposed by the American 
commissioners, and agreed to by Great Britain, as principles by which the 
deliberations of the tribunal of arbitration were to be governed, though it 
was declared on behalf of Great Britain that she did not assent to the rules 
as a statement of the principles of international law in force at the time 
when the claims mentioned arose. The high contracting parties agreed 
to observe these rules as between themselves in future, and to bring 
them to the knowledge of other maritime Powers, and invite them to 
accede to them. 

The rules in question were as follows : — 

‘‘ A neutral government is bound — 

First To use due diligence to prevent the fitting out, arming, or 
equipping, within its jurisdiction, of any vessel which it has reasonable 
ground to believe is intended to cruise or to carry on war against a Power 
with which it is at peace ; and also to use like diligence to prevent the 
departure from its jurisdiction of any vessel intended to cruise ov carry on 
war as above, such vessel having been specially adapted, in whole or in 
part, within such jurisdiction, to warlike use. 

“ Secondly. Not to permit or suffer either belligerent to make use of its 
ports or waters as the base of naval operations against the other, or for the 
purpose of the renewal or augmentation of military supplies or arms, or the 
recruitment of men. 

“ Thirdly. To exercise due diligence in its own ports and waters, and as 
to all persons within its jurisdiction, to prevent any violation of the fore- 
going obligations and duties.” 

These rules are considered by jurists as a statement of contemporary 
international law on the points they deal with. 

A claim by the United States for indirect damage was negatived by the 
tribunal at the outset of the proceedings. See Foreign Enlistment. 


Alb.— See Vestments. 


Aldermen. — By the Municipal Corporations Act, 1835, 5 & 6 
Will. IV. c. 76, and other Acts, consolidated by the Municipal Corporations 
Act, 1882, 45 & 46 Viet. c. 50, the council of a borough consists of the 
mayor, aldermen, and councillors, elected as prescribed by ss. 50-61. 

County Councils under the Local Government Act, 18^88, 51 & 52 Viet, 
c. 41, are, as to their constitution, in all respects like the council of a 
borough which is divided into wards, and the aldermen are called county 
aldermen (s. 2). 

The aldermen of the City of London are not affected by these Acts. 
(See as to them. Pulling, Laws, etc., of London, 32-36 and 74.) 

The government of towns by mayor and aldermen became established by 
the beginning of the thirteenth century, and the title of alderman was 
borrowed from the Saxon “ ealdorman,” the viceroy of a kingdom, county, 
or district, and applied to the heads of the merchant guilds into whose 
hands the government of the towns had fallen; it being thence trans- 
ferred to the magistrates of the several wards into which towns were 
divided, or to the sworn assistants of the mayor, in* the cases where no 
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such division was made (Stubbs* Comtitntimal History of England, vol. iii. 
pp. 661, 665). 

Under s. 3 of the Act of 1882, the returningi officer for the ward 
at the election of borough councillors is an alderman assigned by the 
council The County Council may appoint any other person (s. 75 of the 
Act of 1888). 

Aldermen are elected by the council from amongst the councillors, or 
persons qualified to be councillors (s. 14, Act of 1882), in the proportion of 
one-third of the councillors ; but in the administrative county of London 
they are not to exceed one-sixth (s. 40 of Act of 1888). Their term 
of office is six years ; one-half of their number retiring, who have been 
longest appointed, at the end of every third year. On being elected 
alderman, a councillor vacates his office. The qualifications of borough 
and county aldermen are the same ; but for the county a person is 
eligible if he is a peer owning property in the county, or is registered 
as a parliamentary voter in respect of the ownership of property of 
any tenure situate therein (s. 11 of Act of 1882, and s. 2 of Act of 
1888). Being in holy orders, or the regular ministry of a dissenting 
congregation, is no disqualification under the latter Act, as it is under the 
former. 

The office is vacated by absence from the borough, except for illness, for 
more than six months (Act 1882, s. 39); from the county for more 
than twelve months (Act 1888, s. 75). 

An outgoing alderman cannot vote in the election of aldermen, but he 
may for the mayor ; not, however, for chairman of County Council 
(s. 75; Hounsell 19 Q. B. D. 498; 56 L. J. Q. B. 502; 

57 L. T. 102). 

An alderman may be elected councillor, but he thereby vacates his 
aldermanship {B, v. Bangor {Mayor), 1886, 18 Q. B. D. 349 ; 56 
L. J. Q. B. 326 ; and in 1888, s,c, 13 App. Cas. 241 ; 57 L. J. Q. B. 313 ; 

58 L. T. 502), 

As to disqualifications of sex, etc., in common with other holders of 
municipal offices, see Koger’s Elections, vol. iii. pp. 6-18. See Local 
Government. 


Alderney.— See Channel Islands. 


Aldridge’S . — The proprietor of Aldridge’s is probably a horse- 
dealer in the technical sense of the term {Allen v. Sharp, 1848, 17 L. J- 
Ex. 209). See Hoksedealek. 


Alehouse. — ^Alehouses are regarded as placets where excisable liquors 
are sold and consumed. For the ptirpose of the sale of intoxicating liquors, a 
justice’s licence and an excise licence are necessary. The granting of justices’ 
licences, the control of licensed houses, and the transfer of licences, are 
regulated by the Alehouse Act, 1828, 9 Geo. iv. c. 61, and amending Acts. 
Justfees’ licences are granted at the general annual licensing meeting of 
justices to " persons keeping or about to keep inns, alehouses, and victualling- 
houses, to sell excisable liquors, by retail, to be drunk or consumed on the 
premises" (9 Geo. iv. c. 61, s. 1). The general annual licensing meetings 
are held in the coirntjes of Middlesex and Surrey within the first ten days 
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the moBth of March, and in every other county on some day between the 
t 20th of August and the 14th of September inclusive (ibid,), il^cise licences 
are granted under the Excise Licences Act, 1825, 6 Geo. iv. c. 81, and 
pending Acts. The subject is fully discussed under Licensing, ; see 
also Beerhouse, ; and Lien (Innkeeper's) post. For separate treatises on 
the Licensing Acts, reference may be made to Paterson’s Licensing Acts, 
11th ed., 1896, by W. Mackenzie ; and The Law of Lwensing, 1896, by G. J. 


Talbot. 


AlidS is a name, other than his proper baptismal name or surname, by 
which a person passes or is commonly known. 

1. The old Statutes of jeo fails did not apply in criminal cases (Hawk., 
r. C., bk. ii. c. 23, s. 129), and so long as absolute precision was required in 
stating in an indictment the name and additions of the accused, a man 
known by more than one name, or whose name was uncertain, was described 
as “ A. B. otherwise (alias dictus) C. D.,” to avoid risk of a plea in abate- 
ment (see Arch. Cr. PL, 21st ed., 45). This is now unnecessary, for in 
criminal as in civil proceedings, misnomer of a party can r>e cured 
by amendment, where the identity of the person intended is made 
clear. (See Abatement.) In civil proceedings this result is effected by 
inserting in writ and pleadings the words A. B., sued as C, D., or trading 
as C, Dr, 

2. Where a person is married by banns (q.v.) under an alias, the marriage 
is valid (1) if the alias is so well established as to be the name by general 
reputation ; (2) if the true name is not known to the other party to the 
marriage (Tongue v. Tongue, 1836, 11 Moo. P. C. 90; Gompertzy, Kensit, 
1872, L. K. 13 Eq. 369 ; 4 Geo. iv. c. 76, ss. 8, 22 ; R v. Kay, 1887, 16 Cox 
C. C. 292). 

Where the marriage is by licence (q.v.) and the identity of the, person is 
established, the use of an alias will not affect the validity of the marriage 
(Bevan v. McMahon, 1861, 30 L. J. P. & M. 61 ; and see Eversley, Domestic 
Relations, 2nd ed., 91, 96). 

3. Where a sheriff made to a writ the return non est inventus or elovgatus 
est, or where it was desired to effect an arrest in more than one county, writs 
of alias capias or pluries capias yf&TQ issued, usually to found or execute 
proceedings for attachment or outlawry. See Crown Office Eules, 1886, 
r. 101 ; and Short and Mellor, Cr. Pr. 387, 399. 


Alibi. — It is a common defence to a charge of crime to allege and prove 
that the accused at the time when the crime was committed was at a place 
so far distant from the locus delicti commissi that he couM not have been 
guilty. This defence is now raised under the plea of “ not guilty,” but 
at one time it was usual to raise it by “ exception,” a practice borrowed 
from Eoman law (Pollock and Maitland, Hist, of Eng. Law, ii. 612, 65^. 
Evidence in support of an alibi can be taken at the inquiry before a magis- 
trate (see 30 & 31 Viet. c. 35, s. 3), except possibly in proceedings under 
the Extradition Acts (see Clarke on Extradition, 3rd ed., 216 ; 17 Clunet, 
Journal de Droit International, 49). This defence, if substantiated, is the 
^st conclusive ; but it is often fabricated, especially by habitual criminals. 
Wnere necessary, the prosecution will be allowed to call evidence in 
Taylor on Evidence, 9th ed., s. 336 ; Best on Evidence, dih eA, 

326, 609), 
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Allen (from the Lat. alienus, in the sense of belonging to another 
place), properly speaking, one owing allegiance to a foreign State, but, in 
practice, applied to all persons on British soil who afe not British subjects. 
See Bkitish Subject. 

The rule of the English common law is that every person bom within 
the British dominions is a British subject, and every person born out of the 
British dominions is an alien. This rule is known as the jus soli, or terri- 
torial test of nationality, in distinction to they^s or the test of 

parentage. The only exception to this rule is the case of the child of an 
alien enemy being born in a part of the British dominions at the time of 
the child’s birth in hostile occupation (see Calvin's case, Westlake, Private 
International Law, 3rd ed., p. 323 ; Dicey, Conflict of Laws, 1896, p. 176). 

By 4 Geo, ll. c, 21, it was enacted that the legitimate child of a natural- 
born British subject, though born out of the British dominions, should be 
deemed a British subject ; and by 13 Geo. in. c. 21, this privilege was ex- 
tended to the second generation on the father’s side, born out of the British 
dominions. Thus, though the father and grandfather are both born out of 
Great Britain, the child is British, but the child of this child is an alien. 

An illegitimate child by English law, being a fllius nullius, does not 
come within the operation of these Statutes ; and the illegitimate children 
of a British subject, domiciled in a foreign country, of which the laws permit 
legitimation by subsequent marriage, though they may be legitimate under 
the law of the domicile by his marriage with their mother, do not obtain 
the benefit of them in England, and continue to be aliens (see Hall, Foreign 
Jurisdiction, p. 21). See Bastard ; Legitimacy. 

The status of aliens in Great Britain is now regulated by the Naturalisa- 
tion Act, 1870, 33 & 34 Viet. c. 14. At the date of the adoption of 
this Act, they possessed no political rights, were debarred from ownership 
in British ships, and could not become owners of real property, or even lease 
real property for more than twenty-one years. 

The Naturalisation Act, 1870, removed the last of these three disabili- 
ties, secs. 2, 3, and 4 providing that real and personal property of every 
description may be taken, acquired, held, and disposed of by an alien, in the 
same manner in all respects as by a natural-born British subject ; and a 
title to real and personal property of every description may be derived 
through, from, orin succession to, an alien, in the same manner in all respects, 
as through, from, or in succession to, a natural-born British subject.” 

The only exception is, that nothing in the Act is to qualify an alien to 
be the proprietor of a British ship (sec. 14), this subject being dealt with in 
the Merchant Shipping Act, 1854, 17 & 18 Viet. c. 104, s. 18, and now by 
that of 1894, 57 & 58 Viet. c. 60, s. 1. 

An alien, in return for the protection which he receives, and the oppor- 
tunities of profit or pleasure which he enjoys, is liable,” says Mr. Hall, “ to 
a certain extent, at any rate, in moments of emergency, to contribute by 
his personal service to the maintenance of order in the State from which he 
is deriving advantage, and, under some circumstances, it may evCn be per- 
missible to require him to help in protecting it against external dangers ” 
(Foreign Jurisdiction, p. 171). 

Thus, during the civil war in the United States, Lord Lyons was in- 
structed “ that there is no rule or principle of international law which pro- 
hibits the government of any country from requiring aliens, residents 
within its territories, to serve in the militia or police of the country, or to 
contribute to the support of such establishments ” (p. 172). 

The Commercial* and Maritime Convention of 1882 between Great 



f ’f ALIENATION IN MOETMAIN 217 

’ Britain and France, provides against " military ” service being required on 
the part of subjects of either contracting party (art. 11), and several 
such treaties contain %, similar provision. 

As to a British-born subject of full age, and under no disability, 
becoming an alien, see Alienage. 

The terms alien friend (alien amy) and alien enemy are used to designate 
an alien belonging to a country which is at peace or at war with Great 
Britain, as the case may be. When war breaks out between Great Britain 
and the State to which an alien belongs, he is usually allowed to remain in 
this country, provided his conduct is that of an alien friend. And if he 
resides here with the licence and permission of the Crown, he has the 
same rights and privileges as an alien friend {Wells v. Williams, 1698, 
1 Salk. 46; Casseres v. Bell, 1799, 8 T. E. 166; Vin. Abr. “Aliens,** L. 

pt. 8, X.). 

An alien enemy*s legal position seems to be as follows : Unless by virtue 
of an Order in Council, or duly licensed, or unless he comes into the British 
dominions under a flag of truce or some other act of public authority putting 
him in the Queen*s peace, an alien enemy cannot maintain an ‘U’don in 
the Courts of this country (The ffoop, 1799, 1 Kob. C. 196; Wells v. 
Williams, 1698, 1 Salk. 45) ; and when an alien enemy claims it, it is for him 
to show in y’irtue of what speciflc order, licence, or other ground he claims 
to be protected (The Phoenix, 1854, 1 Sp. Ecc. & Adrn. 306, 307; The 
Troija, 1854, ibid. 342). 

[See more fully Nelson*s Private International Law, 1889, p. 41 ct sey.] 
See also Act of State. 


Alienage — Condition of being an alien, but used in the Naturalisation 
Act, 1870, 33 & 34 Viet. c. 14, in the sense of becoming an alien. — Sec. 4 
of this Act provides for declarations of alienage by any person’ who, by 
reason of his having been born within the dominions of Her Majesty, is a 
natural-born British subject, but who also at the time of his birth became, 
under the law of any foreign State, a subject of such State, and is still such 
subject, and by any person who is born out of Her Majesty's dominions of a 
father being a British subject (q^v.). It also provides (sec. 3) for declarations 
of alienage by naturalised British subjects, formerly belonging to a State with 
which a convention has been entered into, to the effect that the subjects or 
citizens of that State who have been naturalised as British subjects, may 
divest themselves of their status as such. Declarations of alienage are made 
in the United Kingdom in the presence of any justice of the peace ; and if 
elsewhere in Her Majesty's dominions, in the presence of any judge of any 
Court of civil or criminal jurisdiction, of any justice of thq peace, or of any 
other officer for the time being authorised by law in the place in which the 
declarant is, to administer an oath for any judicial or other legal purpose ; 
if out of Her Majesty's dominions, in the presence of any officer in the 
diplomatic or consular service of Her Majesty. 

[See Regulations issued by the Home Office in exercise of the powers 
contained in the Naturalisation Act, 1870.] 


Alienation in Mortmain ■—Alienation in mortmain (in 
mortud manu) is, according to Blackstone, an alienation of lands or tene- 
ments to any corporation, sole or aggregate, ecclesiastical or temporal 
Black. C7om. 268). For a further discussion, see Mobtmain ; Chabiti . 
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Alike . — A testamentary gift to two or more alike, or to be 
enjoyed ** alike,” is synonymous with its being given equally, and creates a 
tenancy in common (see Stroud, Jvd. Diet), See Share and Share Alike. 


Alimony is a pecuniary allowance, payable upon a separation, by 
one of the parties to a subsisting marriage, to or on behalf of the other 
party to the marriage. It is thus distinguished from “ maintenance ” {q,v,\ 
which is the term applicable to a permanent allowance, ordered to be paid 
by the guilty party to the innocent party, after a final decree dissolving 
the marriage. Alimony is, in the great majority of cases, payable by the 
husband to the wife; but it may also, if the circumstances of the case 
warrant it, be payable by the wife to the husband {Swift v. Smft [1891], 
Prob. 129 ; 63 L. T. Eep. 711 ; see also the remedy afforded in certain cases by 
the first Divorce Act, 20 & 21 Viet. c. 85, s. 45. Alimony is in the nature 
of a personal allowance, and is not assignable or alienable prospectively. 

If the husband does not pay the permanent alimony which may have 
been ordered by the Court after decree of judicial separation, he is liable 
for necessaries supplied to his wife (20 & 21 Viet. c. 85, s. 26). And it 
would also seem that he would be similarly liable, at common law, for 
his wife’s necessaries, if, after an order for separation, pronounced by a 
Court of summary jurisdiction on the complaint of the wife, he fail to pay 
the amount which may thereupon have been ordered to be paid by him 
for her support. (See the statutes referred to post) 

Alimony being, in the case of a wife, a provision intended for her actual 
support, arrears beyond one year are not enforced unless in exceptional 
circumstances, and upon good cause being shown accounting for the delay 
in applying to the Court. 

Enforcing Orders — Rule 203 {Additional RuleSy 1877). — A writ of 
fieri facias, or writ of sequestration, or writ of elegit (see Execution), will 
be issued, as of course, in the Divorce Eegistry at Somerset House, upon 
an affidavit of service of the order and non-payment of the amount 
ordered. The Court will not issue an order for attachment {q.r.) upon non- 
compliance with an order for payment of alimony, as that would be con- 
trary to the Debtors Act, 1869, 32 & 33 Viet. c. 62, s. 4. The Court will, 
however, entertain an application for a garnishee order {q,v.) where a debt is 
shown to be due by a third person to the party disobeying the order for 
alimony. 

An application for a committal order, to enforce an order for alimony, 
may be made, in the first instance, upon a judgment summons to the 
Court of Bankruptcy, or, if the party in default does not reside within 
the jurisdiction of the Court, the application may be made to the 
County Court of the district wherein he resides. The application must 
be supported by an affidavit stating that the summons has been per- 
sonally served; and proof of means, in some cases by oral evidence, 
or in others by affidavit, must be adduced, showing that the party in 
default is able to discharge the debt, by instalments or otherwise. The 
defendant may appear, in opposition to the summons, and give oral 
evidence as to his means ; and, whether he appear or not, the judge, on 
being satisfied as to the defendant’s means, may make such order as may 
seem to him fit. If the defendant fail to obey this order, when it has been 
drawn up, and if he did not appear before, after it has been personally served 
upon him, another summons may be issued, and the defendant may be 
committed to prison# 
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I By Eule 92 of the Rules and Regulations, 1865, made under the 
Ijjatrimonial Causes Acts, 20 & 21 Viet. c. 85; 23 & 24 Viet. c. 144; 
ahd 38 & 39 Viet, o, 77, a wife may, at any time after alimony, whether 

pending suit or permanent, has been allotted to her, apply for an increase 
in amount ; and similarly, the husband may apply for a decrease, if, since 
the date when the order was made, the means of the husband (or semhU of 
the wife, where she has separate estate) have materially altered. The 
procedure upon such applications is the same as upon the original applica- 
tion for alimony. “Alimony pendente lite'' applies to all matrimonial 
suits while pending ; permanent alimony ” applies only after a decree of 
judicial separation. 

Amount — There is no hard and fast rule as to amount, but the usual 
practice of the Divorce Court is to allot one-fifth pending suit, and one- 
third after decree of judicial separation. Where the wife has separate 
means, the amount allotted pending suit is usually such as will make up 
lier own income to the equivalent of one-third of the joint income of 
husband and wife. Similarly, where the wife has separate means, the 
amount allotted by way of permanent alimony is usually such as will 
make up her income to the equivalent of one-third of the joint income. 
The amount allotted, in any or either case, may be made payable at such 
periods, e,g, weekly, monthly, or quarterly, as the Court may see fit to 
order, having regard to the particular circumstances of the case before 
it. The amount ordered is payable in full, without deduction for income 
tax, unless the order specifically directs to the contrary. 

To whom Payable . — By the Matrimonial Causes Act, 1857, 20 & 21 
Viet. c. 85, s. 24, and Rule 94, Divorce Court Rules, 1865, the Court may 
direct that any amount, allotted and ordered to be paid by way of alimony, 
be paid either to the wife herself, or to a trustee on her behalf, to be 
approved by the Court, and may impose any terms or restrictions which to 
the Court may seem expedient, and may from time to time appoint a 
new trustee, if for any reason this shall appear to the Court to be ex- 
pedient. The trustee should not be the solicitor to the party in whose 
favour the order is made. 

The Matrimonial Causes Act, 1878, 41 Viet. c. 19, extended the 
powers of Courts of summary jurisdiction, in cases where a husband 
was convicted of an aggravated assault upon his wife within the mean- 
ing of sec. 43 (not applicable^ to Scotland) of the Offences against the 
Person Act, 1861, 24 & 25 Viet, c. 100, to the granting of an order that 
the wife be no longer bound to cohabit with her husband, and gave such 
separation order the same force and effect as a decree of judicial separation 
on the ground of cruelty. This statute also enacted (s. 4, subs. 1) 
that such order might further provide that the husband should pay to his 
wife such weekly sum as the Court or magistrate might ct)n8ider to be in 
accordance with his means and , the means which the wife might have 
for her support ; and the payment of any sum of money so ordered was 
enforceable against the husband in the same manner as the payment of money 
is enforced under an affiliation order. See Affiliation. The power to vary 
any such order for the payment of an allowance to the wife was restricted to 
the particular Court or magistrate by whom such order had been previously 
made, and, subject to this restriction as to the constitution of the Court 
before whom an application to increase or reduce the amount of the 
auowance was to be brought, the variation might be made from time to 
time, upon the application of the husband or wife, and upon proof that 
the means of either or both of the parties had materially altered since the 
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original order, or any subsequent order varying it, had been made. This 
Act further provided, as an addendum to sec. 4, that no order for {inter 
alia) payment of money by the husband should be mftde in favour of a wife 
who should be proved to have committed adultery (q,v , ; and see Divorce), 
unless such adultery had been condoned; and that any such order might be 
discharged — only, however, by the same Court or magistrate by whom 
the original order had been made — upon proof that the wife had been guilty 
of adultery since the making of the order. All orders made under this 
section are subject to appeal to a Divisional Court of the Probate, 
Divorce, and Admiralty Division. See Appeals. It is curious to note, 
as a sample of the slovenly way in which Acts of Parliament are some- 
times drafted and printed, that the word “ Divorce ” is omitted in the 
proviso of the section, the Division in which appeals are to be brought 
being there described as “ the Probate and Admiralty Division."' 

The Married Women (Maintenance in case of Desertion) Act, 1886, 
49 & 50 Viet. c. 52, s. 1 (not extended to Scotland), gave to any 
married woman, deserted by her husband, power to summon him before 
any two justices in petty sessions, or before any stipendiary magistrate, and 
gave to such justices or magistrate, if satisfied that the husband, being 
wholly or in part able to maintain his wife, or his wife and family, had wil- 
fully neglected or refused so to do, and that he had in fact deserted his wife, 
power to make an order for separation, and it further enacted, in subsec. (1), 
that such justices or magistrate might also order the husband to pay to 
his wife such weekly sum, not exceeding £2, as the justices or magistrate 
should consider to be in accordance with his means, and with any means 
which the wife might be possessed of and have available for the support of 
herself and of her family ; and the payment of any sum so ordered was 
made enforceable against the husband in the same manner as the pay- 
ment of money is enforced under an order of affiliation. It is to be noted 
that, whereas the amount which might be ordered under the Matrimonial 
Causes Act, 1878, after conviction of the husband for an aggravated assault 
and after a separation order made thereupon, was not limited by the 
Legislature, the amount which the Court or magistrate might order under 
the Married Women (Maintenance in case of Desertion) Act, 1886, was 
limited to a sum of £2. The allowance in both cases was to be a “ weekly” 
sum, and as the power conferred was statutory, it would seem as if the 
Court or magistrate would have had no jurisdiction to direct the amount 
ordered, to be paid otherwise than “weekly.” But whereas the juris- 
diction to make any variation of an order, made under the Act of 1878, 
was strictly limited to the identical Court or magistrate who made the 
original order, power was given, in subsec. (1) of the Act of 1886, to the 
justices or magistrate by whom any such order for payment should have 
been made, “ or other justices or magistrate sitting in their or his stqad,” 
from time to time to vary the same, on the application of either the 
husband or the wife, and upon proof that the means of the husband or wife 
had altered in amount since the original order, or since any subsequent 
order varying it, should have been made. 

The whole of this Act, as well as sec. 4 of the Matrimonial Causes Act, 
1878, are now repealed, so far as England only is concerned. See the 
schedule to 58 & 69 Viet. c. 39. 

The Summary Jurisdiction (Married Women) Act, 1895, 68 & 59 Viet, 
c. 39, which does not apply either to Scotland or Ireland, greatly 
extends the powers heretofore exercised by Courts of summary 
jurisdiction to graht separation orders upon the complaints of wives 
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.^inst their husbands (see s. 4). It also provides, in sec. 5, subsec. (o), 
^bat orders made under this Act by such Courts may contain (inter 
alio) a provision that the husband shall pay to the applicant personally, or, 
for her use, to any officer of the Court or third person on lier behalf, such 
weekly sum, not exceeding £2, as the Court shall, having regard to the 
means both of the husband and wife, consider reasonable, provided that 
(s. 6) no orders shall be made under this Act on the application of a 
married woman if it shall be proved that such married woman has com- 
mitted an act of adultery, which has not been condoned or connived at by the 
husband, or which he has not conduced to by his wilful neglect and miscon- 
duct. In considering the question of means, it has been held that the 
earnings of the husband, either actual or potential, may be taken into 
account (Earnshaw v. Earnshaw, 1896, 74 L. T. 560). 

Any Court of summary jurisdiction acting within the city, borough, 
division, or district in which any order under this Act, or under the Matri- 
monial Causes Act, 1878, s. 4, or the Married Women (Maintenance in case 
of Desertion) Act, 1886, has been made, may, on the application of the 
married woman (complainant) or her husband, and upon cause beiir; shown 
upon fresh evidence to the satisfaction of the Court, at any time, filter, vary, 
or discharge any such order, and may, upon any such application, from time 
to time increase or diminish the amount of any weekly payment ordered to 
be made, so long as the same do not in any case exceed the weekly sum of 
£2 ; and if any married woman, upon whose application an order shall have 
been made under this Act, or either of the two other Acts mentioned, shall 
voluntarily resume cohabitation with her husband, or shall commit an act 
of adultery, such order shall, upon proof thereof, be discharged. The pro- 
cedure under this Act is to be in accordance with that prescribed under the 
Summary Jurisdiction Acts (see Summaiiy Jurisdiction), and the payment 
of any sum of money directed to be paid by any order under this Act may 
be enforced in the same manner as the payment of money under ah affilia- 
tion order is enforced. 

Any Court of summary jurisdiction may refuse to make an order in 
cases which, in the opinion of such Court, are more fit to be heard and 
determined in the High Court ; but the High Court has power to direct 
the Court of summary jurisdiction to re-hear and determine the application. 
Appeals lie from the Courts of summary jurisdiction, upon any order or 
refusal to make an order, to a Divisional Court of the Probate, Divorce, and 
Admiralty Division of the High Court of Justice ; and rules of Court may 
from time to time be made, regulating the practice and procedure upon 
such^ appeals. See Appeals. 

For fuller information as to the practice and procedure in regard 
to alimony, see Oakley, Divorce Practice, and Brown g.nd Powles on 
Divorce. 


Aliunde, Rule of. — See Conditions of Sale. 


Alkali AVorkS. — Alkali works and certain other works in which 
noxious or offensive vapours are evolved, are now regulated by the Alkali, 
&c.. Works Regulation Act, 1881, 44 & 45 Viet. c. 47, as amended by the 
Alkah, &c.. Works Regulation Act, 1892, 55 & 56 Viet. c. 30. 

^ The Act of 1881, which is founded upon a report of a royal commission 
issued in 1878, is a consolidation with substantial jftnendments of the 
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Alkali Act, 1863 (originally temporary, but made perpetual by the Alkali 
Act, 1868), and the -Mkali Act, 1874, repealed by tMs Act. 

Alkali work means every work for the manufacture of alkali, sulphate 
of soda, or sulphate of potash, in which muriatic acid gas is evolved, and 
the formation of any sulphate in the treatment of copper ores by common 
salt or other chlorides is to be deemed a manufacture of sulphate of soda. 
The expression noxious or oflfensive gas (s. 29) does not include sulphurous 
acid arising from the combustion of coal (s. 29). 

Alkali Provision is to be made for the condensation, to the 

satisfaction of the chief inspector — 

(a) Of the muriatic acid gas evolved to the extent of 95 per cent., and 
to such an extent that in each cubic foot of air, smoke, or chimney gases 
there is not contained more than one-fifth part of a grain of muriatic acid ; 

(5) Of the acid gases of sulphur and nitrogen evolved to such an 
extent that the total acidity of such gases in each cubic foot of air, smoke, 
or gases escaping into the chimney or into the atmosphere does not exceed 
what is equivalent to four grains of sulphuric anhydride (s. 3). 

In addition to above, the owner of every alkali work is to use 
the best practical means for preventing the discharge of all noxious 
and offensive gases, or for rendering such gases harmless and inoffen- 
sive (s. 4). 

Acid drainage is to be kept apart from alkali waste, or drainage there- 
from, so as to prevent a nuisance. On the request of the owner, the 
sanitary authority of the district is to provide and maintain, at the 
expense of the owner, a drain for carrying off the acid into the sea or into 
any river into which the acid can be carried without contravention of the 
Rivers Pollution Prevention Act, 1876 (s. 5). 

Alkali Waste is not to be deposited or discharged without the best 
practicable means being used for effectually preventing any nuisance 
arising therefrom (s. 6). 

Sulphuric Acid Works. — Every such work is to be carried on so as 
to secure the condensation, to the satisfaction of the chief inspector, of the 
acid gases of sulphur and nitrogen evolved in the process of manufacture to 
such an extent that the total acidity of such gases in each cubic foot of air, 
smoke, or gases escaping into the chimney, does not exceed what is 
equivalent to four grains of sulphuric anhydride (s. 8). 

Sulphuric acid works are any works in which the manufacture of 
sulphuric acid is carried on (not being alkali works within the meaning of 
the Act, and not being works in which the manufacture of sulphuric acid is 
carried on in conjunction with the extraction of copper or other metals 
from ore) (sched. to Act). 

Other W6rks . — The owner of any work specified in the schedule to 
the Act is to use the best practicable means for preventing the discharge 
into the atmosphere of all noxious and offensive gases evolved, or for 
rendering such gases harmless and inoffensive. The works scheduled are 
sulphuric acid, chemical manure, gas liquor, nitric acid, sulphate of 
ammonia, muriate of ammonia, and chlorine. 

By sec. 1 of the Alkali, &c., Works Regulation Act, 1892, it was 
enacted that the works specified in the schedule therein should be added to 
those specified above, and be scheduled works for the purposes of the 1881 
Act, provided that iSf the process used in any work specified in part i. of 
the schedule should be such that no sulphuretted hydrogen was evolved, the 
work should not be deemed to be included in the schedule. Part i. of the 
schedule to the 1892 Act includes alkali waste works, barium, strontium, 
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iatimony, sulphide: and bisulphide of carbon works ; part ii. Venetian red, 
lead deposit, arsenic, nitrate and chloride of iron works, muriatic acid 
works (i.e. works not oeing alkali works as defined in the 1881 Act, where 
muriatic acid is made), fibre separation, tar, and zinc works. 

Salt AND Cement Works, i.e. works in which the extraction of salt 
from brine is carried on, and works in which bituminous deposits are 
treated for the purpose of making cement. 

Where it appears to the Local Government Board that means can be 
adopted at a reasonable expense for preventing or rendering innocuous the 
discharge of the gases evolved in such works, the Board may from time to 
time, by order, require the owner to adopt the necessary means for such 
purpose, and may also by the order extend to such works such provisions 
of the Act relating to scheduled works as they see fit (s. 10). 

Such an order is provisional only, and requires for its validity to be 
confirmed by Parliament. 

By sec. 2 of the 1892 Act, works in which salt is produced by refining 
rock salt, other than those where the rock salt is dissolved at the jdace of 
deposit, are exempted from the provisions above mentioned. 

Begistration of Works , — By sec. 11, no alkali work, nor any of the above- 
mentioned works, are to be carried on unless they are certified to be 
registered. / Accordingly, the works must be registered in a register 
containing the prescribed particulars, and the owner must, in January or 
February in every year, apply for a certificate of registration, the certificate 
issued remaining in force for one year from the Ist of April following the 
application. 

In the case of works erected after the commencement of the Act, the 
owner must apply for a certificate of registration before commencing any 
manufacture or process therein, the certificate being issued as soon as may 
be, and remaining in force until the 1st April next. 

Notice of ChaTige in Ownership , — ^Written notice of any such change, or 
of any change in the other particulars stated in the register, is to be sent 
by the owner to an inspector within one month after the change, and the 
register and the certificate are to be altered accordingly, without charge 
and without the issue of a new certificate. If such notice is not sent, the 
work is not to be deemed to be certified to be registered. 

Stamp Duty . — The Act imposes in respect of every such certificate in 
the case of an alkali work the duty of £5, and in the case of other works 
the duty of £3 (s. 11 (4)). These duties are stamp duties under the manage- 
ment of the Commissioners of Inland Revenue and all the Acts relat- 
ing to stamp duties are made applicable (s. 13). 

Inspection. — Secs. 14-19 deal with the appointment of inspectors for 
the execution of the Act, their duties, powers, and remundtation. Certain 
persons are declared ineligible fpr the post of inspector, e.g. anyone who 
practises as a land agent, or who is engaged in any work to which the Act 
applies. Owners are required to furnish all reasonable facilities for inspec- 
tion, and, on the application of sanitary authorities, an additional inspector 
Daay be appointed. 

The chief inspector is required to make an annual report to the Local 
Government Board of the proceedings of himself and the other inspectors 
under the Act. 

Special Buies , — ^The owner of an alkali or of a scheduled work may, 
^th the sanction of the central authority, make, and when made, alter, add 

» and repeal special rules for the guidance of his workmen employed, e.g, 
ni any process causing the evolution of noxious or offensive gases, and 
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may annex fines, which are recoverable summarily, to the violation of such 
rules. No fine to exceed £2. 

A printed copy of such rules must be given to i every person affected 
thereby (s. 20). 

*^4 Recovery of Fims for Offences (other than offences against a special rule, 
V, sup,), (s. 20). — Various fines, ranging from £5 to £100, are imposed for con- 
travention of the provisions of the Act, and are recoverable by action in 
the County Court; but, within the City of London, the Sheriffs Court is 
to be deemed the County Court for the purposes of the Act. The action 
is to be brought, with the sanction of the central authority, by the chief 
inspector, or by such other inspectors as the Local Government Board 
may direct, within three months after the commission of the offence. For 
the purpose of the Act, the fine is deemed a debt due to the inspectors 
(s. 22). 

Sec. 22 contains further provisions as to appeals, and the Courts for 
recovery of fines in Scotland and Ireland. It is sufficient in any proceeding 
under the Act in relation to a fine for an offence, other than an offence 
against a special rule (s. 20), to allege that any work is a work to which 
the Act applies, and to state the name of the registered or ostensible owner, 
or the title of the firm by which the employer of persons in the work is 
usually known (s. 23). 

Discharge of Owner on Gonriction of actual Offender, — The owner is 
to be deemed the offender and liable for the fine unless he can prove 
that, notwithstanding due diligence on his part, the offence was com- 
mitted by a named agent, and without his knowledge, consent, or con- 
nivance; provided that the inspector may proceed in the first instance 
against the actual offender without first proceeding against the owner 
(s. 25). 

Complaint by Sanitary Authority, — When a nuisance is occasioned by a 
contravention of the Act, the sanitary authority may lay a complaint before 
the central authority (s. 27) ; the section contains a definition of the expres- 
sion " sanitary authority.'' 

Action in case of contributory Nuisance, — Sec. 28 confers a right of 
action upon any person injured % a nuisance, against any one or more of 
several persons who may have contributed to it, although the act or 
default of one of the offenders alone would not separately have caused a 
nuisance. 

Central Authority means as regards England the Local Government 
Board, as regards Ireland the Local Government Board for Ireland, and as 
regards Scotland one of H. M. principal Secretaries of State. 

Sanitary Authority means any local authority intrusted with the 
execution of the, Public Health Act. 

Saving as to General Law, — Sec. 31 preserves all remedies at law apart 
from those provided by the Act. 


All. — For the various legal effects of the use of “ all," see Jarman on 
WiUSy and Stroud, Jud, Diet, “ All " is equivalent to each and every {Bur- 
nett y, G,N, of Scotland Railway, 1885, 54 L. J. Q. B. 539), but by a context 
it may mean " any." 


Allegation. — The technical term in 
defendant^ answer to the libel {q.v,) or charge. 


ecclesiastical 


suits for the 
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Allegiance or Ligeance (from the old French lige, ligmrm) is 
the lawful obedience which a subject is bound to render to his sovereign. 

Allegiance is of ttiree kinds: natural, acquired, or local. Natural 
idlegiance is that which every subject born from his birth owes to his 
sovereign. He is said to be a natural liegeman, as the sovereign is said 
to be his natural liege lord. It is acquired where one is naturalised 
(see Naturalisation), or made a Denizen {qv,) ; and that owing by every 
resident in the British dominions for the protection he enjoys is called 
local (Blackstone). 

It is qustomary, however, at the present day to restrict the use of the 
word to the first and second of these : the bond which attaches a subject to 
his sovereign, though some authors still speak of local allegiance as due 
by both British subjects and aliens alike while within the dominions of the 
Crown, to distinguish it from the allegiance due by British subjects on 
foreign soil, and entitling them also to protection there. 

Under British law, until the Naturalisation Act of 1870, 33 & 34 Viet, 
c. 14, no natural-born British subject could divest himself of his allegiance ; 
but since that Act he may make a declaration of Alienage and 

thereafter ceases to be a British subject. 

Aliens, on naturalisation, are required to take an oath of allegiance. 
(Naturalisa^tion Act, 1870, 33 & 34 Viet. c. 14, s. 9; Naturalisation Oaths 
Act, 1870, 33 & 34 Viet. c. 102; and Kegulations issued by the Home 
Office in exercise of the powers contained in the Naturalisation Acts, 1870.) 
See Oath of Allegiance. 


Alliance (from Lat. alligo, to tie or unite together), a state of 
connection with another by a league ; a union between two or more 
States for a common object. 

All States, as independent communities, have the right to ’ contract 
alliances. 

A protected or federal State, if it has retained its sovereignty, is also 
competent to contract with other States. “ The proper and strict test to 
apply,” says Phillimore, “ will be the capacity of the protected State to 
negotiate, to make peace or war with other States, irrespectively of the 
will of its protector. If it retain that capacity, whatever may be the 
influence of the protector, the protected State must be considered as an 
independent member of the European commonwealth ” (International Lav)^ 
i. 91). 

Alliances are generally classed as offensive or defensive, or both. 

An alliance is different from a Confederation (g^.-y.), which generally 
takes the form of a single State in its relations with other §tates. 


Allocatur.— The certificate of a taxing-master in the Chancery, 
Queen's Bench, and Bankruptcy Divisions of the High Court, and in the 
Houses of Lords and Commons in relation to the judicial business or private 
Bill legislation, and of the registrars in the Probate, Divorce, and Admiralty 
Divisions, in the District EegiStries, and in the County Courts. It allows or 
certifies the bill of costs, brought in for taxation, to have been taxed, and 
that, after deduction of the items which have been disallowed, a certain 
Rinount is due thereon. Certificate is the general name; allocatur is 
©mployed on taxation as between solicitor and client. The taxation is not 
completed until the allocatur or certificate is made ^nd signed; so that 
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until then taxation will not be reviewed {Sellman v. Boorn^ 1842, 8 Mee. & W. 
652). It is final and conclusive as to amount, unless set aside or altered by 
order, decree, or rule of Court. As to disallowance 6f costs for misconduct 
after allocatur, see Ex parte Harper, 1882, 20 Ch. D. 685. 

The allocatur is not a rule or order, within sec, 18 of 1 & 2 Viet. c. 110^ 
whereby money is payable, so as to become a judgment {Shaw v. Neale, 1858, 
6 H. L. 581). And a bankruptcy notice cannot, therefore, be issued for 
taxed costs on the taxing-master’s certificate alone {Ex parte Grump, 1891, 
64 L. T. 799). 

By Order 65, r. 39, of R S. C., 1883, objections may be taken by any 
party as to the allowance or disallowance of items by the taxing-master 
before the certificate or allocatur is signed ; and the taxing-master may 
review his taxation. Within fourteen days from the date of the certificate 
or allocatur (r. 41), or within such further time as may be allowed, the dis- 
satisfied party may apply to a judge at chambers to review the taxing- 
master’s certificate or allocatur. It is final and conclusive as to all matters 
which have not been objected to. 

See Costs ; Taxing-Mastehs. 


Allodial or Alodial Lands.— Allodial lands are Ipdsheld 
absolutely by the possessor of them and not of any lord. A distinction 
undoubtedly existed at one period on the Continent between alodial lands 
and lands which were heneficia or fiefs, that is lands holden of a lord. 
Thus the owner of alodial land was subject only to a fine for neglecting 
the heerlann (levy), while the owner of a henejicium was liable to the 
penalty of forfeiture. It has been surmised that in England in pre- 
Norman days lands known as book-land were allodial lands, while 
the occupier of folk-land stood in the position of the owner of a heneficium. 
The question is, however, no longer of practical importance, as, though 
allodial land may still possibly exist in Scotland, the common law has, since 
the twelfth century, recognised that the king is the sovereign lorde or lorde 
paramount, either mediate or immediate, of all and every parcell of land 
within the realme ” (Co. Lit. 65a). No claim on the part of a person in 
possession of any lands as against the Crown, claiming by escheat, would be 
recognised on the plea that the land was allodial or not held of any lord. 
(Stubbs’ Constitutional History of England, vol. i. chap. vii. ; Challis’s Law 
of Beal Property, 2nd ed., p. 5.) 

Ailongce. — A slip of paper annexed to a bill of exchange for the 
inscription of sugh indorsements as there is not room for on the bill. An 
allonge becomes part of the bill and requires no additional stamp. Allonges 
are more frequently met with in countries where the Code Napoleon is in 
force than elsewhere, inasmuch as the Code requires an indorsement to 
express the consideration, holding it to be otherwise a mere procuration 
(Bills of Exchange Act, 1882, s. 32 (1) ; Byles on Bills, 16th ed., p. 170). 


Allotments. — ^The word allotment signifies a parcel of land appro- 
priated for any specific purpose. In connection with the enclosure of 
commons, the Inclosure Act, 1845, authorises allotments^ — 

1. For public exercise and recreation (s. 30) ; 

2. For the laboufing poor (s. 31) ; 
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^ 3. For repair of roadfl (s. 72) ; 

4 For other public purposes (jUd. s. 34) ; 

5. After the severai allotments before-mentioned, to the lord of the 
laanor in lieu of his interest in the soil (s. 76); and lastly, after satisfac- 
tion of all the above purposes, 

6. To the several persons interested, in proportion to their respective 
rights and interests (s. 77). 

The word allotment is chiefly used in recent legislation, e,g, in the 
Allotment Acts of 1887, 50 & 51 Viet. c. 48, and 1890, 53 & 54 Viet. c. 66, 
and the Local Government Act, 1894, 56 & 57 Viet. c. 73, in the second 
sense, namely, an allotment for the labouring poor. The earlier legislation 
on the subject may be summarised as follows : 

(1) The Act 59 Geo. ni. c. 12, after referring to the Poor Law Act of 
Elizabeth, 43 Eliz. c. 2, whereby the churchwardens and overseers were 
to set certain poor to work, empowers the churchwardens and overseers, 
with the consent of the inhabitants in vestry assembled, to take into 
their possession lands belonging to the parish or the poor, or to purchase 
or hire suitable lands not exceeding twenty acres, increased by 1 & 2 Will. 
IV. c. 42, to fifty acres, for the employment of the poor ; and to let por- 
tions of such land to poor and industrious inhabitants, on reasonable terms 
and conditi 9 ns to be determined by the vestry. 

(2) 1 & 2 Will. IV. c. 42, gives power to churchwardens and overseers 
to enclose waste lands to the extent of fifty acres, subject to the consent of 
the lord of the manor and the major part in value of the persons having 
right of common, and to cultivate and improve for the benefit of the 
parish and the poor, and to let the same as in the last-mentioned Act 
provided. 

(3) 1 & 2 Will. IV. c. 59, extends the powers conferred by the last Act 
over forest or waste lands belonging to the Crown, in or near to the parish, 
subject to the consent of the Treasury. 

(4) 2 Will. IV. c. 42, after reciting that in parishes enclosed under 
(private) Acts of Parliament, there are in many cases allotments made 
for the benefit of the poor, chiefly with a view to fuel, requires the trustees 
of any such allotment, together with the churchwardens and overseers of 
the poor, in parish vestry assembled, to let portions not exceeding one acre 
as a yearly occupation to industrious cottagers of good character, being day- 
labourers or journeymen legally settled in the parish. 

Provision is made by the Poor Allotments Management Act, 36 Viet, 
c. 19, 8. 3, for the appointment of committees by allotment trustees and 
by the vestry, where the number of either body exceeds twenty, to constitute 
an allotment authority. 

2 Will. IV. c. 42, also provides (s. 3) for the holding of a^ vestry meeting 
every year, for the purpose of receiving applications for tenancies. The 
same Act also dealt with the payment and application of the rent for the 
purpose of fuel, and, subject to certain exceptions, extended its proviso 
to allotments acquired under the earlier Acts; but the rents of lands 
acquired under these Acts must be applied to the relief of the poor-rate (36 
Viet. c. 19, 8. 14). 

(^) 5 & 6 Will. IV. c. 69, it was enacted that all powers and 

authorities given by the four previous Acts should in future be exercised 
^ubject to the control of the Poor Law Commissioners, now the Local 
Government Board) by the guardians of the poor. 

It was decided that the legal estate in parish property was not trans- 
erred by this Statute from churchwardens and overseefs to the guardians 
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{Dot <fe Norton v. Webster, 1841, 12 Ad. & E. 442, 9 L. J. Q. B. 373 ; Wor^e v. 
Del/, 1842, 11 L. J. M. C. 125). 

As a matter of fact, the guardians never used the powers in respect of 
allotments conferred on them by this Act ; but these powers continue to 
subsist. 

In construing these Acts, it should be borne in mind that the vestry in 
a rural parish is now for the purpose of these Acts superseded by the parish 
council (g'.i?.) ; that the duties, powers, and liabilities of the churchwardens 
and overseers, in regard to the holding or management of parish property 
(other than ecclesiastical), and the holding or management of village greens 
or allotments, are transferred to the parish council by the Local Govern- 
ment Act, 1^94, s. 6 (1), c. 3 ; and that in a rural parish, which has not a 
parish council, the legal interest in all property which would be vested in 
the parish council, if there were one, vests in the chairman of the parish 
meeting and overseers, subject to all trusts and liabilities (ibid. s. 19 (7)); 
that the duty of appointing allotment wardens (see post), or any committee 
or managers for the purpose of allotments, is transferred to the parish council 
(ibid, s. 6 (4) ), whilst trustees, who hold any property for the purpose of 
allotments, whether under the Inclosure Acts or otherwise, for the benefit 
of the inhabitants of a rural parish, rrmy, with the approval of the Charity 
Commissioners (see Charity Commission), transfer such property to the 
parish council or their nominees (ibid, s. 14 (1)). Lastly, the guardians in 
rural districts are superseded by the district council (q.v.) (ibid, 5, 24). 

Under the provisions as to allotments in the Inclosure Act, 1845, 8 & 9 
Viet. c. 118, and amending Acts — 

(а) The Inclosure Commissioners, now the Board of Agriculture (q.v.), 
may require the appropriation of an allotment for the labouring poor as a 
condition of the inclosure, and if the Board abstain from doing so in any 
case, they must state the grounds of such abstention in their annual 
report (8 & 9 Viet. c. 118, s. 31). And the meeting of persons interested in 
the land to be enclosed, convened by the Board, may instruct the valuers 
appointed to divide the land, subject to the approval of the Board, to appro- 
priate part for allotments or field gardens for the labouring poor (ibid. s. 34). 

(б) Such allotments are under the Acts to be vested in the church- 
wardens and overseers (ibid. s. 73), and managed by allotment wardens, 
namely, the incumbent of the parish or ecclesiastical district, and one church- 
warden and two other ratepayers of the parish (s. 108), who are to let to 
poor inhabitants of the parish, in gardens not exceeding one acre in extent, 
on yearly tenancies, subject to certain regulations laid down in the Act (8 
& 9 Viet. c. 118, ss. 109, 110, 111). 

(c) Surplus rents are to be applied in improving the field gardens, or 
hiring or purchasing additional field gardens (39 & 40 Viet. c. 56, s. 27). 

The Allotments Extension Act, 1882, 45 & 46 Viet. c. 80, requires 
trustees of lands held for the benefit of the poor to set aside a suitable 
portion for allotments (s. 4), upon terms (s. 13), similar to those contained 
in the Inclosure Acts. They may also make rules, which must be submitted 
to the Charity Commissioners, who may disallow any rules by order (s. 9). 

If the trustees neglect to set apart land under this Act, the Charity 
Commissioners, upon the application of any four cottagers or labourers, who 
would be entitled to an allotment, may issue an order (s. 10) against them 
for the remedy of such neglect, enforceable as an order under the Charit- 
able Trusts Acts, But the trustees may be excused by a certificate granted 
by the Charity Commissioners, that the land is so unsuitable for allotment, 
that no part thereof can be usefully set apart for the purposes of the Act 
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/g, 11). In practice, such certificate is only granted upon the report of a 
Purveyor. Sec. 43 (b) exonerates the trustees from setting aside a portion of 
the charity land to the injury of the remainder. 

The Allotments Compensation Act, 1887, 50 & 51 Viet. c. 26, defines 
the term “ allotment ” for the purposes of the Act, to mean any parcel 
of land, of not more than two acres in extent, held by a tenant under a 
landlord, and cultivated as a garden or as a farm, or partly as a garden and 
partly as a farm. This Act applies to allotments the principle of tenants* 
compensation for improvements established by the Agricultural Holdings 
Act, 1883 (see Landlord and Tenant). See also Tenants’ Compensation 
Act, 1890, as to tenants and mortgagees. 

Eecent legislation as to allotments for the labouring poor is chiefly 
contained in the Allotments Act, 1887, 50 & 51 Viet. c. 48, as modified by 
the Allotments Act, 1890, 53 & 54 Viet. c. 65, and by the Local Govern- 
ment Act, 1894, 56 & 57 Viet. c. 73. 

The effect of these Statutes taken together is as follows : — 

It is the duty of any urban or rural sanitary authority, on a represent- 
ation made to them in writing under the Allotments Act, 1887 ly any 
six parliamentary electors or ratepayers, resident in the case i;f an urban 
district in that district, or in the case of a rural district in some parish 
thereof, or i;i a rural district by the parish council, to take such represent- 
ation into consideration ; and if they are of opinion, after inquiry made in 
consequence of such representation, or of their own initiative, that there is 
a demand for allotments for the labouring population in the district, and 
that such allotments cannot be obtained at a reasonable rent, and on 
reasonable conditions, by voluntary arrangement between landowners and 
applicants for such land, they may acquire land suitable for such purpose 
by purchase or hire, within or without their district or parish, and let it in 
allotments to the labouring population resident in the district or parish 
(s. 2 (1) ), but such land is not to be acquired except on such terms as will 
make it reasonable, in the opinion of the authorities, to expect that all 
expenses, except expenses incurred in making roads for the use of the 
public, may be recouped out of the rents obtained. 

A question may arise as to whether specific performance can be enforced 
against an authority which has given notice to treat under this section, and 
afterwards refuses to complete, on the ground of inability. The answer 
seems to depend on the Court, whether the authority would be held as 
a private promoter or a trustee for the public (see Morgan v. Metropolitan 
Ry. Co., 1868, L. E. 3 G. P. 553 ; L. E. 4 C. P. 97 ; E. v. Hungerford 
Market Co., 1833, 4 Barn. & Adol. 326 ; and with E. v. Commissioners of 
Woods and Forests, 1851, 15 Q. B. 774; Brooke Little’s Allotment Acts, 
192). ^ 

For the purpose of the purchase of land by agreement, s. 178 of the 
Public Health Act, 1875, 38 & 39 Viet. c. 55, and the I^nd Clauses Con- 
solidation Act, 1845, 8 & 9 Viet. c. 18, are incorporated in this Act. 

In the event of the sanitary authority being unable to acquire suitable 
land, by agreement on reasonable terms, it may petition the county authority, 
now the county council (g.v.), on the subject. The county couned, acting by 
Its standing committee (Allotments Act, 1890, s. 3), will, after certain pre- 
liminary proceedings, regulated by sec. 9 of the Local Government Act, 1894, 
hold a public inquiry, at which all persons interested shall be permitted 
5? ^^tend. The costs of such inquiry are regulated by sec. 274 of the Public 
Health Act. 'i ^ e 

Alter the inquiry the council may make an order piftting into effect the 
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compulsory clauses of the Lands Clauses Consolidation Acts. If the county 
council refuse to make such order, the parish or district councils, but no 
other persons, may appeal to the Local Government Board, who may, after 
local inquiry, make the order; but any order on the part of the Local 
Government Board overruling a county council, shall be laid before 
Parliament. A copy of this order, when made, must be served in the 
prescribed manner on such persons as the local board may direct, with a 
statement that the order will become final and have the effect of an Act of 
Parliament, unless a memorial for further inquiry is presented to the Local 
Government Board by some person interested. If no memorial is pre- 
sented, or, being presented, is withdrawn, the Local Government Board 
shall without inquiry confirm such order. Otherwise the Board shall hold 
an inquiry, and confirm, amend, or disallow the order, and any order so 
made shall have the effect of an Act of Parliament (Local Government Act, 
1894,8. 9 (5H7)). 

The rent is recoverable by the district council as landlords in like 
manner as in any other case of landlord and tenant (Allotments Act, 1887, 
s. 8 (1) ). See Landlord and Tenant. 

The district council may make and vary regulations for the manage- 
ment of allotments, subject to the approval of the Local Government Board 
(s. 6 (1) ). But the Act provides that the rent shall be fixed at an amount 
not less than such as may reasonably be expected to insure the district 
council against loss (s. 7 (1); s. 7 (2)); that no one person shall hold any 
allotment exceeding one acre, and an allotment shall not be sublet 
(s. 7 (13)); that if an allotment cannot be let in accordance with the 
provisions of the Act, it may be let to any person at the best annual rent 
obtainable, but so that possession may be resumed within twelve months 
(s. 7 (4)). 

The district council may appoint and remove allotment managers, 
consisting of their own members, with or without other persons, or wholly 
of other persons. In a rural parish, provision is made for the election of 
allotment managers, but by virtue of the Local Government Act, 1894 
(s. 6, subs. 4), the parish council are now the allotment managers, and 
the electoral provisions will accordingly only apply in rural parishes where 
there is no parish council. 

The Act further gives power (s. 12) to the district council to submit a 
scheme to the county council for the provision of common pasture, and 
the county council may thereupon make an order authorising the district 
council to carry such scheme into effect. 

The district council may borrow for the purposes of acquiring, im- 
proving, and adapting land under the Act (s. 10, subss. 4 and 5). 

There is a rjght of appeal to the county council (Allotments Act, 1890) 
in cases where the district council (but not a borough council) fail to 
acquire land, upon representation made to them ; and if, after inquiry, the 
county council are satisfied that the land ought to be acquired, the powers 
of the district council under the principal Act are transferred to the 
county council. But by sec, 9, subs. 14, of the LocaL Government Act, 
1894, where there is a parish council, the land must be assured to the 
parish council, in whom thereupon all powers of management become 
vested. 

By the Allotments Eating Exemption Act, 1891, it is provided that 
allotments shall be rated at one-fourth of the net annual value of the land, 
as under the Public Health Act, 1876, s. 230. 

The parish colincil have also, under the Local Government Act, 
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1894, th© power to hire land for allotments (s. 10, c. 1). If they are 
unable to obtain them by hire, on reasonable terms, they may represent the 
case to the county council, and the county council may make an order 
authorising the parisn council to hire compulsorily for allotments for a 
period not less than fourteen, and not more than thirty-five, years, such 
land in or near the parish as is specified in the order, such order being 
subject, as to confirmation by the Local Government Board and otherwise, 
to the same regulations as an order made by the county council for the 
compulsory purchase of land for allotments. 

Hired land may be let in allotments exceeding one acre to one person, 
but if hired compulsorily, not exceeding four acres of pasture, or one acre 
of arable and three acres of pasture. Also a stable, cowhouse, or barn, may 
be erected on a hired allotment, but not on any allotment purchased under 
these Acts (Local Government Act, 1894, s. 10 (6)). 


Allowances. — See Just Allowances. 

Allowances (in regard to Estate Duty).— See Estate 
Duty. 


Alluvion. — In Eoman law this term denotes the gradual and 
imperceptible increase which land bordering on a river or on the sea 
sometimes undergoes through the silting up of ooze, soil, sand, or other 
matter, or the permanent retiral of the water. Such latent increase was 
deemed to fall to the proprietor of the land to which it became attached. 
The principle has been incorporated into English law, and land so formed 
in England is held to accresce, even as against the Crown as lord of the 
foreshore {q.v.), to the owner of the adjacent soil. See Accession; 
Accretion. 

The leading case is B, v. Lord Yarborough, 1828, 5 Bing. 163, where 
the word “imperceptible” was defined to mean not perceptible in its 
progress, though it might be capable of measurement after the lapse 
of a considerable time. If the formation is so rapid as to be instantly 
perceptible, as when the sea shrinks suddenly beyond the usual water- 
mark, we have Dereliction (q.v,) and not alluvion, and in such a case 
there is no accretion unless the right to the increase has been granted 
by the king, as lord of the sea around the coast and of all land not 
in occupancy to subjects, or unless there is some properly established 
local or general custom regulating the disposal of such increase. So 
in A.-G, V. Reeve, 1884, 1 T. L. K. 675, where •the deposit was 
visible from day to day, the Crown obtained judgment. See Foster v. 
Wright, 1878, L. R. 4 0. P. D. 438, and Hindson v. Ashby, 1895 [1896], 
1 Ch. 78. 

The Eoman authorities base the principle on the jus gentium, and in 
this are followed by Bracton, lib. ii. c. 2. Others give as the reason for it 
that since an owner of land adjoining the sea has to bear losses arising 
therefrom, so he ought to, be entitled to any gain similarly accruing, and 
that the king’s prerogative does not extend to alluvion, because de minimis 
"non curat lex. 

In the case of artificial waters the principle may also apply, but each 
such case will be decided upon its own merits, • 
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Alluvion (In International Law).— Used to denote the 
gradual deposit of matter, forming new land, by a river serving as a 
boundary between two States. Whether the chaijnel remains common 
to the inhabitants of either bank, or whether each State possesses half of 
it, their respective rights are not in anywise changed by alluvion ; and if the 
possession of the river be equally divided between the owners of the opposite 
banks, the mid-channel (see Thalweg), however the river may encroach on 
the one side and recede on the other, will continue to form the boundary. 

[See Twiss, Law of Nations in Time of Peace, p. 251.] 


Almanack. — A printed almanack was used to decide a disputed 
date at least as early as 11 Henry vii. {Yearbook, f.s) {Tulton v. Dawke, 
1860, 5 H. & N. 647). But the only almanack which the Courts will 
recognise is that annexed to the Book of Common Prayer ; and this is not 
evidence of the time of sunrise or sunset on any particular day, or of the 
day of the week ; only of the day of the month, of the number of days in 
the week, of the order of the months, and of such divisions of time as 
public fasts or feasts, and the commencement or ending of legal sittings. 
See Month. 


Almoner. — An officer of the royal household whose function it is to 
distribute the royal alms. The Lord Almoner is now usually a bishop. 


Alms. — Alms may be described as eleemosynary contributions for the 
poor. The ecclesiastical law enjoms the collection of alms for the poor by 
the deacons, churchwardens, or other lit persons during the reading of the 
offertory, which alms are to be brought to the priest after divine service, 
to be employed in such pious and charitable uses as the minister and 
churchwardens shall think lit, and, in case of their disagreement, by the 
ordinary. 

By Canon 87 of 1603, the churchwardens are ordered to provide a strong 
chest with three keys (to be respectively kept by the incumbent and two 
churchwardens), and set it into the most convenient place, to the intent 
that the parishioners may put into it their alms for their poorer neigh- 
bours. The alms are to be taken out by the keepers of the keys quarterly, 
* or as often as need be, and distributed, in the presence of most of the parish, 
or six of the chief of them, to their most poor and needy neighbours. 

At common law, persons who had been obliged to depend in whole or 
part on eleemosynary assistance, have been held to be disqualified from 
exercising the fraftchise at common law, but this did not apply to a county 
voter continuing in possession of his freehold. In boroughs, the receipt of 
alms within a limited period was held to be a personal disqualification. 
Now, by 2 & 3 Will. iv. c 45, s. 36, the receipt of parochial relief or other 
alms is a disqualification for the parliamentary franchise, and by the 
Municipal Corporations Act, 1882, s. 9, the receipt of union or parochial 
relief or other alms is a disqualification for the municipal franchise. 

As to the meaning of other alms ” such as by the law of Parliament 
now disqualify, the following general rules may be stated : — 

In many of the old boroughs the point has been determined by the 
usage of the place and the decisions of the House of Commons (Eogers on 
Mections, 16th ed., pp*190, 195). 
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In old boroughs where the usage was undetermined, and also in new 
boroughs where the usage was undetermined, it seems to have been held 
that those funds only disqualified which formed part of the general parish 
resources for the relief of the poor; but in Harrison v. Garter y 1876, 
2 C. P. U. 26, it was held that alms, which by the law of Parliament 
disqualify, may include moneys distributed annually from the income of 
a private charitable bequest, and that the question what is such a receipt 
of alms as will constitute such a state of absolute indigence as to disqualify, 
must depend on the circumstances of the particular case. 

As to the light of a parish clerk to receive alms, see Parish Clerk. 
See as to parliamentary disqualification, Parliament; Vote; Election; 
Disqualification. 

[Authorities, — Steer, Parish LaWy 4th ed. ; Eogers on EleciionSy part i. ; 
Phillimore, Eccledastieal LaWy vol. i. pp. 725, 726.] 


AlmS-hOUSC. — An alms-house is a charitable foundation for the 
poor generally, or for an indicated class of poor people. The Statute 
18 Eliz. c. 3, 1576, empowered persons “ during the next twenty years to 
give land to erect hospitals and other abiding and working houses for the 
poor without licence of mortmain.” The Act 39 Eliz. c. 5, dispensed with 
the special licence from the Crown in such cases. To these Statutes 
the numerous charitable foundations of the kind which have since 
(particularly in the 16th and 17th centuries) sprung up in England and 
Wales, owe their origin. The relief of aged, impotent, and poor people is 
one of the charitable uses specified in 43 Eliz. c. 4. For this reason 
the law treats an alms-house, or a fund to be laid out in the foundation 
of alms-houses, as a charity (In re White's TrmtSy 1886, 33 Ch. D. 
449, 454). 

The law as to alms-houses, therefore, is part of the general law as to 
charities (y.u). The following points may, however, be mentioned: — In 
Ghamherlaync v. Brochett, 1872, L. K. 8 Ch. 206, the House of Lords held that 
a trust in a will for the erection of alms-houses when land should be 
purchased for the same as thereinafter mentioned, was a good charitable 
bequest, and an inquiry was directed as to whether any land had been 
rendered legally available for such purpose. In Limhrey v. Gurry 1819, 
6 Madd. 151 ; 22 R R 262, a’ trust to hold alms-houses was held to fail 
when the amount required was not ascertainable. The nomination of the 
objects of such a charity belongs to the founder and his heirs, or those 
whom he shall appoint, in the absence of direction, express or implied, 
to the contrary (A.-ff. v. Riglyy 1732, 3 P. Wms. 145). When an 
alms-house is endowed out of a rent-charge arising out of manors and lands, 
the right of nomination belongs to the heir of the grantor, and does not 
pass with the manor ; but where the persons wrongly entitled had enjoyed 
the nomination for sixty years, the Court refused to disallow payments 
made by them to the poor (A,-G. v. Rigiy, supra). 

The founder of a charity for alms-houses, and his heirs, may forfeit 
the right of nomination by a “ corrupt or improper nomination of such 
us are not fit objects of the charity, or by making no nomination at all ; 
but this neglect of nomination must be after such time as the founder, 
ate., have had notice of the vacancy, and without proof of such notice it 
w no fault ” v. Leighy 1721, 3 P. Wms. 146 (note). Such right 

m nomination may be lawfully aliened (A.-G^. v. The Mastery etc.y of 
HrerUwood Schooly 1832, 3 Barn. & AdoL 69), and may be conferred by the 
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founder on another person or body {A.-Q. v. Dean and Canons of Christ 
Church, 1821, Jac. 474 ; 23 R E. 126). 

The management of alms-houses and their prop^ty are now subject to 
the provisions of the Charitable Trust Acts (see also Endowed Schools 
Acts, 1867, 32 & 33 Viet. c. 56, s. 24). [On this subject, see Charities ; 
Charity Commission ; Trusts.] 

Alms-houses, in respect of public buildings, offices, and premises, are 
exempt from income tax (Property Tax Act, 1842, 5 & 6 Viet. c. 35, s. 6, 
sched. A). Land tax is not chargeable on any houses or land which, on 
or before the 23rd March 1693, belonged to the sites of [certain named 
institutions],, or any other hospitals or alms-houses in England or Wales, in 
respect of rents or revenues payable to them before the 25th March 1693, 
and disbursed for the immediate use of such hospitals and alms-houses 
(35 Geo. 315, ss. 25, 26). 

This provision applies even when land, formerly the site of an 
alms-house, is used for a different purpose {Cox v. Rahhits, 1878, 3 
App. Cas. 473), but tenants holding lands or houses by lease or other 
grant from such alms-houses are not entitled to claim the exemption. 
Sec. 29 makes the lands and revenues of such hospitals or alms-houses 
as were assessed in the fourth year of the reign of William and Mary 
liable. 

The inmates of an alms-house have the right to the electoral franchise 
when they are appointed for life, and have a freehold interest, legal or 
equitable, in the sums or houses held by them, although such occupation is 
in some sense eleemosynary {Simpson v. Wilkinson, 1844, 7 Man. & G. 50; 
Roberts v. Percival, 1864, 18 C. B. N. S. 36) ; but not where they are liable 
to be removed from room to room by the governors {Freeman v. Gaimford, 
1861, 31 L. J. C. P. 33), or are removable at pleasure {Davis v. Waddington, 
1844, 7 Man. & G. 37). See also Alms ; Alms-people ; Charities ; Electoral 
Franchise; Hospital; Pensioner. 

[Authorities, — Tudor on Charitable Trusts, 3rd ed. ; Tyssen on Charitable 
Beqmsts,'\ 


Alms-people. — See Alms-house. 


Along^Side. — Charter-parties generally provide that the cargo 
is to be brought “ alongside ” the ship for loading, and taken from ** along- 
side at discharging, by the charter. In the former case the cargo must be 
actually brought to the side of the ship, at the charterer's risk and expense, 
and if it is placed on the wharf near the ship, unless the shipowner indi- 
cates a place for it, the expense of getting it thence to the ship falls on the 
charterer {Holman v. Dasnieres, 1886, 2 T. L. K. 607). If the ship, owing to 
her draught, cannot be fully loaded at the quay, the expense of lightering 
the cargo to her is borne by the charterer {Trindade v. Levy, 1861, 2 F. & 
F. 441). Similarly, in discharging, the merchant must be ready to take 
delivery either on the quay, if the ship be lying at it, or in lighters at his 
own expense. The shipowner's responsibility for the cargo begins when it 
is delivered to his servants alongside his ship {Grant v. Coverdale, 1884, 
& App. Cas. 475), and ends when it is clear of the ship. And thus loss due 
to defective ship's tackle, as the goods are being taken out of the ship, 
falls on the shipowner {Avon S, 8. Co. v. Leask, 1890, 18 Sc. Sess. Cas. 280). 
A charter-party providing for "cargo to be taken from alongside at 
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merchant's risk and expense as customary,” cannot be interpreted, by 
evidence of a custom, to mean that the shipowner shall bear this expense 
(The Nifa [1892], Vto\>. 419, where the words “ as customary ” were in writing 
and the others in print). Where a charter-party provides for cargo‘s to 
be taken to or from alongside the ship at charterer’s risk and expense,” the 
charterer is bound to have the appliances for so doing ready, and is liable 
to the shipowner for any delay caused by default in this respect, unless the 
loading or discharge is to be “ according to the custom of the port,” and by 
that custom the landing and discharge must be liable to be delayed by 
circumstances, e.g.y only one set of lighters being available for discharging 
in a bar harbour, and vessels having to wait tlieir turn for them ( IVHght v. 
Ne'iv Zealand Shipping Go., 1878, 4 Ex. D. 165 ; Postlcthwaite v. Freeland^ 
1879, 5 App. Cas. 599). 

[Carver, Carriage ly Sea, 250, 251, 463, 618. Scrutton, Gliartcr-PartieSy 

101 .] 


Altar; Altarage; Altar-cloth.— See Communion 


Alternative Counts. — l. Under the old common-law system 
of pleading, the declaration might join several causes of action in several 
counts, provided they were between the same parties and in the same rights, 
and framed in the same form of action : and so long as variances between 
the evidence and the record could not be amended at Nisi Prius, it was 
necessary to provide against a variance by framing counts to cover every 
possible contingency which might arise on the evidence (Bullen and Leake, 
Prec. Pl.y 2nd ed., 6). This practice was modified under the Common Law 
Procedure Acts, and is now superseded as to the High Court, by the 
Judicature Acts and Eules (see K. S. C., 1883, Order 19, r. 24), under which 
alternative pleading is permissible, miless embarrassing ; and inconsistency 
between the facts set up in different paragraphs of the claim or defence 
is not held embarrassing (In re Morgan, Owen v. Morgan, 1887, 35 Ch. 
D. 492). 

2. In form, the counts of an indictment are never alternative, and it is 
a cardinal rule, in drawing an English indictment, not to use the word “ or,” 
or any word expressing an alternative, in any part of the indictment. In 
substance, alternative counts are permissible in an indictment where they 
do no more than state the same ofiFence in different ways, so as to cover the 
risk of any variance bet ween pleading and proof, which is not amendable. 
See Amendment, in Ckiminal Proceedings. 

Where the indictment is for felony, it is essential, in^ practice, that the 
counts should be alternative in substance, i.e. charge tfie same felony in 
different ways to meet the facts of the case, or relate to one transaction, 
and not deal with different felonies (Castro v. R,, 1881, 6 App. Cas. 229, 
2^). Where it is for misdemeanour, as different misdemeanours may be 
joined in one indictment, this rule does not apply (Castro v. B,, 1881, 6 
App. Cas. 229) ; but the practice is open to abuse and subject to judicial 
comment (see R v. King, 1896, 31 L. J. N. 617); and where it is calculated 
to cause injustice to the accused, a separate trial of the different classes of 
charges can be ordered. See Joinder. 


Alternative Limitations. — See Limitations. 
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Alternative Pleading.— See Pleading. 


Always Afloat. — Charter-parties often require that a ship 
shall discharge her cargo “ always afloat ” ; this means that the port to which 
she is sent to discharge must be one in which she can lie safely with her full 
cargo and discharge it without touching the ground ; and even where these 
words are not inserted, they are probably implied in the case of large vessels 
and steam or kon ships. The charterer cannot, by offering to lighten her, 
compel her master to take her to a port where there would not be enough 
water for her with a full cargo on board, if the charter-party says that she is 
to go to ** a safe port, or as near thereto as she can safely get and always lay 
and discharge afloat” {The Alhambra, 1881, 6 P. D. 68). But if a special 
port is named in the charter-party, or agreed to by the parties, and the 
ship is to go there and ‘‘ lie afloat at all times of tide,” and the charterer 
offers to lighten the ship to a reasonable extent, so that she may be able to 
get to the port, though she cannot do so with a full cargo, the master is not 
justified in refusing {Hillstrom v. Gibson, 1870, 22 L. T. 248). But the 
words are not construed any more in favour of the shipowner than of the char- 
terer. Thus the ship was chartered to proceed to the charterer's loading 
berth. North Dock, Swansea, and there load always afloat a full and complete 
cargo ; lighterage, if any, necessary to enable steamer to complete loading 
at North Dock, Swansea, to be at merchant’s risk and expense ” ; and when 
the ship arrived at the dock, the tides were taking off,” and although she 
could have been fully loaded, lying afloat in the dock, she would not have 
been able to get over the sill of the dock except by waiting a week ; the 
master accordingly moved her out of the dock before all the cargo was 
loaded, and finished loading in another dock. It was held that the ship- 
owners must pay the cost of bringing the goods from one dock to the 
other, as the mere fear of detention of the ship was no excuse for moving 
her {The Curfew [1891], Prob. 132). 

The clause may be made more stringent by adding words, such as “ at 
all times of tide ” to always afloat ” : a ship chartered to ‘‘ go to Sharpness, 
or so near thereto as she could safely get at all times of tide, and always 
afloat,** was held to have arrived at her destination on getting to an open 
roadstead in the Severn, which was the nearest place to Sharpness which 
she could reach in the then condition of tide, and the lay days began to 
run {Horsely v. Price, 1883, 11 Q. B. D. 244). 

In the same way, a ship chartered to go to Liverpool, “ to discharge in a 
dock as ordered, on arriving, if sufficient water, or so near thereunto as she 
may safely get, always afloat*,* was held not to be bound to go, when ordered 
by the charterer, j;o a dock which she could not enter when she arrived, 
owing to want of water {Allen v. Coltart, 1883, 11 Q. B. D. 782). 

[Carver, 449, 456, 457 ; Scrutton, 85, 86.] 

Amalgamation.— See Company. 

Ambassador (according to Murray’s New English Dictiomry, 
from the medieval Latin ambactiator, agent, noun, from ambactiare, to go 
on a mission ; according to Wicquefort, from the Spanish word embiar, to 
send). — The highest rank of public minister accredited to a foreign Court. 
Other public ministem — envoys extraordinary, Ministbes Plenipotentiaby 
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Charges d’Affairs (j.t?.)— occupy lower positions in the 
diplomatic hierarchy. 

The ambassador's papers, his credentials or Letters of Credence 
are signed and addressed direct by his sovereign, of whom he is the imme- 
diate representative, to the foreign sovereign to whom he is accredited, and 
with whom he has the privilege of personal communication. Simple 
ministers and charges d'affaires have not this privilege as a right ; and the 
latter are supposed to act as mere agents between Governments, and not to 
be admitted to personal intercourse with the sovereign at all. 

In current practice, however, the distinction only affects matters of 
precedence. Thus in British ceremonies the ambassador enjoys rank 
immediately after the royal family, whereas that of ministers plenipotentiary 
is after dukes and before the marquises. The origin of this latter cere- 
monial status seems unknown. 

The sovereign has a constitutional right of veto in the appointment of 
ambassadors, which is supposed, however, to be rarely exercised. Still it 
was so, in 1835, by William iv., who declined to sign the appointment of 
Lord Durham to the embassy at St. Petersburg. 

The sovereign has also the right to refuse to receive as ambassador 
the person accredited to him. 

See Diplomatic Agents for the origin, the privileges, and immunities 
of ambassadors and their suites and servants. See also Exterritoriality. 


Ambiguity. — Double meaning {Johnson's Dictionary, by Todd). 

There are two sorts of ambiguity, the one ‘‘patent" and the other 
“ latent." A “ patent ambiguity " is one which is apparent on the face of 
the instrument. A “ latent ambiguity," also called an equivocation, is one 
not apparent on the face of the instrument, but raised by the introduction 
of extrinsic evidence. 

Examples of Patent Ambiguity. — “I give my horse to my nephew 
John or William." “ I devise Whiteacre to one of the sons of J. S." — »J. S. 
having several sons (2 Vern. 624). 

Examples of Latent Ambiguity. — (1) A grant of the manor of S. to J. F., 
and his heirs, the grantor having two manors of S. (2) A bequest “ to my 
cousin T. S.," the testator having two cousins of that name. 

Ambiguity must be distinguished from inaccuracy. “ Language may be 
inaccurate without being ambiguous, and it may be ambiguous although 
perfectly accurate. If, for instance, a testator having one leasehold house 
in a given place, and no other house, were to devise his freehold house 
there to A. B., the description, though inaccurate, would occasion no 
ambiguity." That is to say, there would not be two sjjibjects to which 
the description in the will was equally applicable (Wigram on Interpreta’- 
tion of Wills, 4th ed., p. 178), 

That parol evidence is admissible to explain a latent, but not a patent, 
ambiguity is a trite saying, but not an exact one. Parol or extrinsic 
evidence may be either simply explanatory of the words, or eviderwe to prove 
intention. Explanatory evidence may be and frequently is resorted to in 
the case of patent ambiguity. Thus, as to wills, the Court has a right to 
ascertain by extrinsic evidence all the facts known to the testator when he 
made his will, and thus to place itself in the testator's position in order 
to ascertain the bearing of the language which he uses, and whether there 
exists any person or thing to which the whole description given in the will 
ean be reasonably and with sufficient certainty applied {Charter v. Charter, 
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1874, L R. 7 H. L. 377). But evidence to prove intention is not admissible 
in the case of a patent ambiguity, though it is in the case of a latent 
ambiguity. Fleming v. Fleming, 1862, 1 H. & C. 242, f is an example of the 
kind of evidence admissible to explain a latent ambiguity. There the 
testator bequeathed to his son Edward Fleming a dwelling-house in the 
occupation of his son John during his life, and at his death to descend 
to testator's grandson, Henry Fleming and his heirs. The testator had two 
grandsons named Henry, the claimant who was the son of testator's son 
Edward, and the defendant who was the son of testator's son John. The 
following parol evidence was admitted, namely, that the defendant (who 
ultimately succeeded in the action) from his childhood had resided with 
the testator, and that he had been frequently heard to say that he should 
give him the house in question, and also that the testator was not aware 
that Edward had any son. 

Bacon's Maxims, reg. 23, p. 90, form the basis of the law on this subject. 

The following is an extract therefrom : — “ Ambigititas patens is never 
holpen by averment, and the reason is because the law will not couple and 
mingle matter of specialty, which is of higher account with matter of aver- 
ment, which is of inferior account in law ; for that were to make all deeds 
hollow and subject to averment, and so in effect, that to pass without deed 
which the law appointeth shall not pass but by deed. 

“ But if it be ambiguitas latem, then otherwise it is : ‘ As if I grant my 
manor of S. to J. F., and his heirs,' here appeareth no ambiguity at all, but 
if the truth be that I have the manors both of South S. and North S., this 
ambiguity is matter in fact, and therefore it shall be holpen by averment, 
whether of them was that the party intended should pass. 

‘‘ So, if I set forth my land by quantity, then it shall be supplied by 
election and not averment. 

** As if I grant ten acres of wood in Sale, where I have an hundred acres, 
whether I say it in my deed or no that I grant out of my hundred acres, yet 
here shall be an election in the grantee which ten he will take." 

" Averment " was an old pleading term, meaning to vouch or verify, but 
the rule has become applicable to evidence generally . 

Tapley v. Eagleton, 1879, 12 Ch. D. 683, is an example of a latent 
ambiguity being determined by election. There the testator, being 
possessed of three leasehold houses in King Street, bequeathed “two 
houses in King Street " in trust for P. for life, and then to form part of 
testator's residuary estate. It was held that P. was entitled to elect which 
two houses in King Street he would take. The case is distinguishable 
from Asten v. Asten [1894], 3 Ch. 260, where it was apparent on the face of 
the will that the testator intended to give a particular house to each son, but, 
owing to the hojises not being Numbered at the date of the will, it was 
impossible to say which house the testator intended to give to any of 
the sons. 

Closely allied to this subject is the maxim, “ Falsa demonstratio non 
nocet!' 

Thus, if a legatee is misdescribed in a will, the legacy is not inoperative, 
provided after rejecting so much as is false the remainder will enable the 
Court to ascertain with legal certainty the identity of the legatee (see Ford 
V. Batley, 1863, 23 L. J. N. S. Ch. 225. 

s If a blank is left for the name of a legatee, parol evidence is not 
admissible to supply it {Baylis v. A,-G., 1741, 2 Atk. 239 ; In re ffarrison, 
Turner v, Hellard, 1886, 30 Ch. D. 390, seems to have turned on the 
context). * 
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- Another maxim bearing on this suly ect is, “ Veriias mminis toUit errorem 
” (Broom’s Legal Masdim, 6th ed., p. 596). Thus, if a testator 
devises land to Williaiji, the eldest son of the testator’s nephew, and the 
nephew had two sons, John the elder and William the younger, other things 
bemg equal, the name will prevail and William will take (see Garland v 
Beverley, 1878, 9 Oh. D. 213). This ma^ only applies, if it is clear that 
the error is in the demonstration. Therefore, either the name or the 
description will prevail according as it is reasonably certain that the 
mistake is more likely to be made in the name than in the description, 
or vice versd (Theobald on Wills, p. 225, 4th ed.). 

If the description of the person or thing be partly applicable to one object 
or subject and partly to another, and no case of equivocation arises, parol evi- 
dence is not admissible. Thus, in Doe v. Hiscochs, 1839, 5 Mee. & W. 363, testa- 
tor devised lands to his son John H., for life, and from his decease to testator’s 
grandson John H., eldest son of said John H., for life, and on his decease 
to the first son of the body of his said grandson John H., in tail male, with 
remainders over. At the date of will, testator’s son J ohn H. had been twice 
married ; by his first wife he had one son, Simon ; by his seconH wife an 
eldest son, John, and other younger children, sons and daughters. Held 
that evidence of the instructions given by the testator for his will, and 
of his decorations, was not admissible to show which of these two grand- 
sons was intended by the description in the will. 

[See further Bacon’s Maxims, reg. 23 ; Wigram on the Interpretation of 
Wills, 3rd and 4th eds. ; and Elphinstone, Norton, and Clark on Bides fw 
the Interpretation of Deeds.'] 


Amendment in Criminal Proceedings.— i. Criminal 

proceedings did not fall within any of the old Statutes of jeo fails 
authorising the Court to amend. The indictment, being theoretically the 
work of the grand jury, was not amendable % the Court, but was 
occasionally amended by the jury, if a defect was discovered before their 
discharge (Hawk., P. C., bk. ii. c. 25, ss. 97, 98). 2. Power is given by 
Statute to amend indictments before verdict — {a) Where a plea in abate- 
ment for misnomer, etc., is proved (7 Geo. iv. c. 64, s. 19) ; see Abate- 
ment. (6) Where a formal, defect is apparent on the face of the 
indictment (14 & 15 Viet. c. 100, s. 25). (c) Where there is a variance 
between the indictment and the evidence, not calculated to prejudice 
the defence on the merits (11 & 12 Viet. c. 46, s. 4; 12 & 13 Viet. c. 46, 
s. 10; 14 & 15 Viet. c. 100, ss. 1-3; Arch. Cr. PL, 21st ed., 142, 236); and 
see Vaeiances. 3. Where a plea is bad or defective, there is no power to 
order amendment ; but the Court, in treason or felony, will,^n the interests 
of clemency, give judgment of respondeat ouster, i.e. leave to put in a fresh 
plea. In misdemeanour the Court may, on its discretion, either enter 
judgment for the Crown, or give leave to plead over (see Arch. Cr. PL, 
21st ed., 146). ^ 


^.Amendment of Pleadings.— A party has generally little 
uitnculty in obtaining leave to amend his own pleadings, provided ms 
appheation is not left to so late a stage of the proceedings that to allow an 
amendment then would be unjust to his opponent. “ Whenever a state- 
ment of claim is delivered, the plaintifif may therein alter, modify, or extend 
uis claim without any amendment of the indorserftent of the wnt 
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(Order 20, r. 4). And “ the plaintiff may without any leave amend his state- 
ment of claim, whether indorsed on the writ or not, once at any time before 
the expiration of the time limited for reply |,nd before replying” 
(Order 28, r. 2). But these rules do not enable the plaintiff to add new 
parties, or to increase the total amount claimed on the writ, or to change 
the place of trial (Zoc^e v. WhitSy^ 1886, 33 Ch. D, 308). For any such 
amendment leave is necessary, which can be granted in a proper case, 
under Order 16, r. 11, or Order 17, rr. 2 and 4, or Order 28, r. 1. 
If the writ be specially endorsed, the plaintiff can now amend the endorse- 
ment once without leave, even while a summons for judgment under 
Order 14 is pending; and no fresh summons is necessary {Boberts v. Plant 
[1895], 1 Q. B. 597). A defendant, too, may amend a counter-claim or 
set-off (but not his defence) without any leave, provided he does so before 
the expiration of the time allowed for answering the reply and before such 
answer (Order 28, r. 3). To amend his defence he must always obtain 
leave. In all these cases, the party amending must pay all costs occasioned by 
the amendment, unless the Master shall otherwise order (Order 28, r. 13). 

But very different considerations apply when a party desires to have 
his opponent's pleading amended. It is true that, under rule 27 of 
Order 19, a Master at chambers has power to order to be struck out or 
amended any matter in any pleading which may be unnecessary or 
scandalous, or which may tend to prejudice, embarrass, or delay the fair 
trial of the action. And he has further powers under Order 25, r. 4. 
But it is not easy to obtain an order under these rules. One party has no 
right to dictate to the other how he shall plead. “Nothing can be 
scandalous which is relevant ” (per Cotton, L. J., in Fisher v. OwenyWB, 
8 Ch, D. at p. 653). The mere fact that an allegation is unnecessary is no 
ground for striking it out ; nor is a pleading embarrassing merely because it 
contains allegations which are inconsistent or stated in the alternative 
(Be Morgany 1887, 35 Ch. D. 492). Unless the pleading as it stands is 
really and seriously embarrassing, it is often better policy to leave it 
unamended; the applicant only strengthens his opponent's position by 
reforming and improving his pleading. 


AtnCndSp Tender of- — The Public Authorities Protection Act, 
1893, allows the defence of tender of amends before action in any action 
for damages against any person (or persons or body of persons, corporate 
or unincorporate), for any act done in pursuance (see In Pursuance) or 
execution, or intended execution, of any Act of Parliament, or of any 
public duty or authority, or in respect of any alleged neglect or default 
in the executiop of any such act, duty, or authority (56 & 57 Viet. c. 61, 
s. 1 ; 52 & 53 Viet. c. 63, ss. 1 & 19). 

In actions of trespass, qu, cl /r., the defendant may plead a disclaimer 
of title, and that the trespass was by negligence or involuntary, and tender 
of sufficient amends before action brought, as a bar to the action (21 Jac. i. 
c. 16, 8. 5). 

In an action of replevin, to an avowry for damage fesant, the plain- 
tiff may plead a tender of amends, either before distress, which makes 
the talang unlawful, or before impounding, which makes the detention 
unlawful (Six. Carpenters' Casey 1611, 8 Eep. 147^ ; Green v. Duchetty 1883, 
11 Q. B. D. 276). 

To an action for irregular distress, it is a good defence that tender 
of amends has been^ade before action brought (11 Geo. ii. c. 19, s. 20). 
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No actions can be brought for irregularities and wrongs committed in 
the execution of the Metropolitan Police Courts Act, 1839, if tender of 
sufficient amends has been made before action brought (2 & 3 Viet. c. 71, 
8. 62). 


A mensa Ct thoro. — See Judicial Separation. 

Anncrciamcnts. — A pecuniary penalty assessed by the peers or 
equals of the person punished. The entry on the roll of the Court 
imposing the amerciament was thus Ideo est in misericordia, and the word 
misericordia, or a contracted form of it, was written in the margin. After- 
wards the amerciament, if in the Court of a county, hundred, or manor, was 
assessed by the Affeerors (q.v,) ; but in the superior Courts the practice was 
for the clerk of the warrants to make estreats of the amerciaments, and to 
deliver them to the clerk of assize, who in turn delivered them to the 
coroners to affeer (La Nowelle Natura Brtvium, Ed. 1581, p. 76^"^. But an 
amerciament upon a sheriff or any officer or minister of Courts was 
affeered by the judges (4 Co. Eep. Ed. 1826, p. 221) ; and was called an 
Amerciament Eoyal. In many cases, however, amerciaments were fixed 
by custom, and not affeered ; thus, in most hundreds and manors, breaches 
of the Assize of Ale were punished by a fixed amerciament of four- 
pence or sixpence. But except where there was a custom to amerce 
without affeerment, a person whose amerciament had not been affeered 
could have by way of remedy a writ under c. 20 of Mag. Cart, in the 
form given in La Nowelle Natura Brevium (p. 76&). Counties, hundreds, and 
towns were frequently amerced for various offences, and the affeerment was 
made by the coroners in the same manner as were other amerciaments 
imposed by the superior Courts. It was considered that as coroners were 
knights elected in full County Court, an affeerment made by them was 
a sufficient compliance with the Stat. Westm. ii. c. 18. When an amercia- 
ment had been assessed by the affeerors of the Court of a manor or 
hundred, the lord could distrain for it or sue for it as a debt. 

[See Pollock and Maitland, History of English Law, vol. ii. p. 512; 
Oriesley's Case (Co. Eep, Ed. 1826, p. 22i: De Moderata Misericordia!] 


America.!! Law. — The source of American law is the 
common law of England. When the governments of the several 
American colonies on the Atlantic coast became, in 1775 and 1776 or 
thereabouts, independent of the mother country, they each adopted the 
common law of England, as it then existed and had fheretofore been 
administered from the foundation of the colonies by the colonial Courts, as 
the common law of the land. Thus, for example, New York adopted the 
common law as it existed on the 19th day of April 1775 — the date of the 
battle of Bunker Hill — as the law of the State. All English statutes and 
decisions in force on that day are therefore now a part of the common law 
of New York, except as they may have been repealed, modified, changed, or 
overruled by subsequent legislation or judicial decision in that State. Each 
of the original States of the Federal Union did substantially the same thing, 
and equally in the States admitted to the Union since the formation of the 
present national government, the common law prevails by similar action 
of the people, except in the case of Louisiana, where the Code Napoleon is 
VOL. I. 16 
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the fundamental law. Many of the great English statutes, like the 
Statutes of Frauds, of Limitations, of WUls, of Charitable Uses and Trusts, 
and the like, have been substantially re-enacted ip. the various States. 
Each one, therefore, of the forty or more independent commonwealths, 
which now compose the Federal Union, excepting only the State of Louisiana, 
has a common law of the land based substantially upon the common law 
of England. And with differences, for the most part immaterial, and sur- 
prisingly slight and insignificant, in consideration of the lapse of more than 
a century, and the free development of the law along independent lines in 
nearly half a hundred distinct and separate jurisdictions beyond the sea, it 
may be said^ speaking not too broadly, that the common law of England, 
as now administered here, is equally the common law to-day of all 
the American commonwealths, excepting Louisiana. Law students in 
America accordingly study at the outset Blackstone’s Commentaries^ and 
are set to read the English statutes and Law Eeports. American judges 
regard with favour the citation of English cases in point, arguendo and by 
way of illustration, and American Eeports and text-books contain constant 
references to them. 

In contradistinction to the common law of the several States, above 
referred to, there is growing up in the Federal Courts a common law of the 
United States, based equally upon the common law of England and of the 
several States. It is for the most part of recent development, and has been 
occasionally criticised, not unnaturally with some severity, in the State 
Courts. The Federal Courts have a jurisdiction prescribed by the Constitu- 
tion of the United States, which is in some sort superimposed upon the 
jurisdiction of the State Courts, sometimes conflicting, sometimes concurrent 
in a particular State with that of the State tribunals, and at other times 
exclusive and independent, but in every case defined and limited by the 
Federal Constitution. In these Courts, both in civil and criminal matters, 
there has come to be recognised, along certain lines, a common law of the 
United States, which is certain to assert and reassert itself more and more 
as the federal jurisdiction grows and develops, particularly in cases involv- 
ing the law merchant, the law of commercial paper, and the like. Thus, 
for example, in the case In re Neagle, 1890, 135 U. S. 69, it is held that there 
is a peace of the United States, as distinguished from the peace of the 
individual State, a breach whereof is possible within the territorial limits 
of the State, as by an assault upon a federal officer or judge. 

The practice of citing American decisions in the English Courts, 
arguendo, has been condemned by the Court of Appeal (unreported case, 
1889, 33 Sol. J. 419). These decisions are worthy of all respect as express- 
ing the opinions of very learned lawyers on analogous questions, but they 
cannot be quotgd as decisions binding our Courts on questions of English 
law. In Steel v. Dixon, 1881, 17 Ch. D., Fry, J., at p. 831, observed, that 
in coming to the conclusion he did on principle, he was much strengthened 
by the Ajnerican authorities to which his attention had been called. 

Inasmuch as there are American cases and American cases, and 


because many American decisions are regarded as of no consequence 
in the United States, the value to* English counsel, and the availability 
for citation in argument of any particular American case, must depend 
very much upon the Court by which, sometimes upon the time^^ 
which, and sometimes upon the judge by whom, it was decided. The 
relative standing of the various Courts varies essentially, and the strength 
of a particular Court may vary from time to time. A jud^e of excep- 
tional ability sometimes adorns and dignifies a bench otherwise mediocre 
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and commonplace in character ; for example, J udges Cooley and Campbell, 
on the Supreme Court of Michigan ; Judge Valentine, on the Supreme 
Court of Kansas; Judge Dillon, on the Supreme Court of Iowa; or Judge 
Greene, on the Supreme Court of Appeals of West Virginia, Some 
Courts are always of commanding influence and authority, some almost 
always the reverse. Without definite information upon these points, it 
will be difficult for English counsel rightly to estimate the value of 
American cases. The decisions of the Supreme Court of the United States 
are always cited in America as of exceptional value arguendo^ even in cases 
in the State Courts where they are not of binding force and authority. 
The judges of that Court are appointed by the President, and hold their 
office for life. They are usually men of first-rate judicial capacity and 
character. The opinions of Chief- Justice Marshall, Chief- Justice Taney, 
and of Justices Miller, Bradley, and Story, are perhaps pre-eminent. Some 
of the judges of the Circuit Courts of the United States whose opinions 
are reported, speak with the utmost authority, for example. Judge (after- 
wards Justice) Blatchford in patent cases (Blatchford^s Report J), and 
Judge Dillon (Dillon^s Reports). The Federal Reporter and t he Reports 
of Decisions in the United States Circuit Courts of Appeal are generally 
cited with respect in America. Among the State Courts the decisions of 
the Court of Appeals of New York and the Supreme Judicial Court of 
Massachusetts have perhaps the greatest currency and authority in the 
other States. The decisions of Chief -Justices Shaw and Parsons in Massa- 
chusetts are entitled to much weight, and the present Court is unquestion- 
ably the ablest State Court in America. The New Jersey Law Reports and 
the New Jersey Equity Reports are exceptionally valuable. The Pennsylvania 
Reports are of unequal merit. Among the older judges in that State* Shars- 
wood, Black, Woodward, and Paxson were conspicuous. The Supreme Court 
of Louisiana is cited with respect, especially upon commercial questions. 
The Supreme Court of Appeals of Virginia (Grattan's Reports), of South 
Carolina and of Arkansas, prior to the Civil War (1861-1865), were learned 
and able Courts. The decisions of the Supreme Courts of California and 
Colorado, especially in cases involving mining law, are regarded as valuable, 
so also those of the Court of Appeals of Kentucky in cases involving the title 
to land. The decisions of the Supreme Courts of Maine, Connecticut, and 
Wisconsin are usually of very respectable authority. Less can be said, 
speaking generally, of the decisions of the Supreme Courts of Vermont, New 
Hampshire, Georgia, Tennessee, Ohio, Missouri, Indiana, and Texas. In 
these States the decisions of the Court of last resort are, perhaps, of less 
average merit than in the other States mentioned above. They are cer- 
tainly of less commanding influence. The careful English barrister will 
judge of the value of a particular decision, or of a series of reports, somewhat 
as he finds it or them cited by the Supreme Courts of the United States, in 
cases arising out of the particular jurisdiction, or by such State Courts as 
those of New Yorkj Massachusetts, or New Jersey, or by the most approved 
American text-writers. 

The various series of selected American cases are also to be recom- 
mended as aids to English counsel in’ looking up leading American cases 
on any particular questions. The American Decisions (100 vols.) contain 
a careful selection of leading cases from all the States, for the first one 
hundred years of American jurisprudence down to about the year 1869. 
The American Reports (60 vols.) continue this selection of cases down 
to about the year 1888. The editorial work on this series was done 
by Mr. Irving Browne, the American editor of English Ruling Cases. 
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The American State Reports (45 voIb., to January 1897) is the current 
series, carrying the work down to the present time, following close behind 
the official series of reports in each State. The qases included in these 
special series of reports are presumedly the best to be found in the reports 
of each State. They are judiciously annotated, and, taken together, give a 
good general view of what is best and most valuable in American case law. 
They include, however, no Federal cases, for which the reader must look to 
the official reports themselves. 

In the United States Digest (old and new series) all the cases of any 
value, both State and Federal, from the foundation of the Courts down to 
the year 1887, are accurately digested. The American Digest (annual from 
1887 to the present time) contains reference to all current cases decided in 
Courts of last resort. The Century Digest (now in course of publication), 
consolidates both the above-mentioned Digests in one series, and under 
one alphabetical arrangement, which will make all American case law of 
easy access to English counsel. 


American Securities,— Gov£idNMENT Secue/t/es.— B onds 
are the favourite form of securities in the United States, whether issued in 
connection with Government loans or loans to companies. The United 
States Government Four per Cent. Funded Loan of 1877 was issued under 
an Act of Congress of 1870, for the refunding of the national debt. The 
actual issue was for nearly $741,000,000, but a number of the bonds have been 
bought in by the Treasury and cancelled. Some of them are registered ; a 
smaller number being unregistered or coupon bonds. Bonds to bearer or 
registered bearer bonds can be exchanged for registered certificates, but 
reconversion is not allowed. The bonds are redeemable at the pleasure of 
the Government after July 1, 1907. 

The United States Government Funded Loan of 1891 consisted of 
bonds originally bearing per cent, interest, and redeemable after 
September 1, 1891, but loans could be continued at a reduction of interest 
to 2 per cent., redemption being at any time at the option of the United 
States. Holdings of over $25,000,000 have been continued in the form of 
registered bonds. The United States Government Four per Cent. Loan 
(over $62,000,000) was issued under an Act of Congress of 1875 and other 
Acts, being offered for subscription in February 1875 by Messrs. N. M. 
Rothschild & Sons and J. S. Morgan & Co. It is secured by bearer bonds 
and by registered bonds of $1000 and $5000 each — redeemable at Govern- 
ment pleasure after February 1, 1925. Besides the above are $100,000,000 
Five per Cent. Bonds, issued in November 1894, registered or to bearer, and 
redeemable ten years afterdate of issue. In January 1896 tenders were in- 
vited for $100,000,000 Four per Cent. Bonds, redeemable in 19 years. These 
bonds are the same as those of the previous loan, with the coupons up to 
February 1, 1896, detached, and are in amounts of $50 and multiples 
thereof. 

Afl to the negotiability of foreign bonds according to English law, 
see London Jdnt-^ock Bank v. Simmons [1892], App. Cas. 201. 

Railway Securities. — These rank substantially in the order in which 
they are described below : — 

1. Receiver^ Certificaits, issued by receivers in cases of emergency only, 
and to keep the property together. They can only be issued under the ex* 
press order of the Court, which directs them to be paid before the bond- 
holders are paid any part of their debt. The English Courts have power 
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to authorise a receiver to give a charge in priority to the debentures 
(Qreenwocd y, Algesiras Co, [1894], 2 Ch. 205). 

2. Prior Lien Bonds, generally issued to pay debts which have priority 
over the funded debt, and taken up by the holders of existing bonds, who 
must consent to their having precedence over existing bonds. 

3. Mortgage Bonds, — These are equivalent to what in this country we 
call mortgage debentures secured by trust-deed. The bond acknowledges 
the debt owing to the bearer, and stipulates for the payment of interest ; it 
specifies the property pledged (generally including the earnings), and con- 
tains other stipulations, e,g, as to drawings and sinking funds. It also 
refers to the mortgage deed by which the whole of the issue is further 
secured. This deed contains further particulars and powers, and is en- 
forceable by foreclosure. There are, of course, in many cases, not only first, 
but second and other mortgage bonds, and, according to the mode of pay- 
ment, there are sterling, gold, or currency bonds. 

The above are “ ordinary mortgage bonds,** but the expression includes 
also {a) Division bo7ids, which give a lien only on a division or section of 
the road, and not on the entire property; (b) Exte^ision bonds, iK.vmg prior 
rights upon a new extension and often an additional lien on 1 tic remainder 
of the company*s property; (c) Consolidated or general mortgage bonds, 
created when various descriptions of bonds are unified. 

Other kinds of bonds are — (1) Equipment ioTicis, ' issued to acquire 
rolling stock and secured by a mortgage thereof ; (2) Gar trust certificates, 
issued to assist in purchasing rolling stock on the “ easy payment ** system, 
and secured by a lien thereon (see Rawle*s Car Tmist Certificates) ; (3) Land> 
grant bonds, to be redeemed by the proceeds of sale of the lands granted 
by Government and pledged as a guarantee for the regular payment of 
dividends ; (4) Collateral trust bonds, which are given by a company to 
trustees, by pledging to them the stock and bond holding of the company 
in other concerns. 

American railway bonds are as a rule not perpetual, but mature after a 
fixed period from their issue, being often, however, redeemable earlier, at a 
premium of 5 or 10 per cent, on the capital advanced. 

4. Debentures, which vary in extent of charge and consequent value. 
They are bonds without any special collateral security, and are met with 
in America only in rare instances, and then only in connection with 
a corporation or company’ operating under an English charter. In 
fact, as a bond across the Atlantic is equivalent to a debenture here, 
so an American debenture seems to be sometimes of httle if any 
greater value than a mere bond or unsecured specialty in this 
country. 

5. Income bonds, which carry no interest unless it, is earned, thus 
resembhng preferred shares, but, on the other hand, conferring no voting 
rights ; hke debentures, because they are not specially secured, but unhke 
them, because the interest is generally non-cumulative. They are, as a rule, 
issued only in case of re-organisation. There are also guarantees by the 
larger companies in favour of the bonds of subsidiary concerns. 

6. Shares, subdivided into (a) preference ; (5) common, or what we 

should call “ deferred ** or “ ordinary ** shares. The only difference between 
American and Enghsh shares which need be noted here is that of the mode 
of transfer. In England the transfer is by separate deed ; in America " the 
deed or power of attorney is printed on the back of the share certificate, 
and, the transfer being signed in blank by the registered owner, American 
railway shares are virtually bearer scrip." • 
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Municipal Securities. — ‘‘ The implied power of municipal corpora- 
tions to borrow money to carry on their ordinary operations is a point upon 
which American cases are not harmonious. There is^ also an irreconcilable 
conflict amongst the authorities as to the power to issue bonds or other 
commercial paper, having the privileges and exemptions accorded to that 
class of commercial securities ” (Beach on PuUic Corporations, s. 884) ; that 
is to say, the qualities of negotiable instruments, as regards the right of a 
hoTid fide holder for value to take the same free from intermediate 
equities. On the other hand, it is “ easy for the Legislature to confer upon 
a municipality, when it is constitutional to do so, the power to issue 
negotiable bonds” {Brenham v. German-American Bank, 1892, 144 U. S. 
173). 

Securities op Private Corporations. — As regards private corpora- 
tions, each State has laws peculiar to itself, and a very useful statement of the 
liabilities of stockholders in the various States is given in Beach on Private 
Corporations, ss. 115-180. But citizens of one State may incorporate 
a commercial or manufacturing company in another State, even for the 
purpose of carrying on the entire corporate business in the State where they 
live {ih. s. 934). New Jersey, it appears, is “the favourite State for incor- 
porations,” and attracts many fees from the enterprise of New York, where 
fees are high and laws are not so favourable. West Virginia has been 
described as the “snug harbour for roaming and piratical corporations.” 
In Ohio, stockholders are liable doubly on their stock, and in California 
they are liable for all corporate debts. Illinois is a State where incorpora- 
tion is cheap and corporations are fairly treated ; Maine is not so good. 
Enough has been said to show that investing in American companies’ 
shares should be preceded by strict inquiiies of a more or less legal 
character. The statutes should, of course, be consulted in each case. There 
are in America certain constitutional provisions aflecting corporations, and 
the Federal Courts to some extent check the growth of unreasonable 
State legislation. The Federal Government itself has granted a few 
charters — to national banks and to railways in the territories. The incor- 
poration of national banks was authorised by a general statute in 1863, 
and other Acts have since been passed. And, irrespective of statute law, 
incorporation usually releases stockholders from liability for corporate debts, 
except to the extent of their unpaid subscriptions. The State Legislatures, 
however, sometimes increase the liability — rarely in the case of railway 
companies, frequently in the case of manufacturing corporations, and nearly 
always as regards banks ; and this additional liability may be imposed by the 
State constitution, by the charter, or by a general statute. Stockholders in 
national banks are subject to the double liability, of paying up the 
nominal amount of their holdings, “ an amount equal to their stock,” in 
respect of corporate debts. Moreover, if at any time the capital stock of 
the bank becomes diminished by losses, the comptroller of the currency 
may compel the stockholders to discontinue business or to “ assess ” them- 
selves to replace the loss. 

[See further, Burdett’s Official Intelligence, 1896 ; American Railroads 
and British Investors, by S. F. Van Oss; Manual of the Railroads of the 
United States (annual), by H. V. Poor; Handbook of Railroad Securities 
(annual), issued by the Commercial and Financial Chronicle, New York ; 
Public Corporations and Private Corporations, by C. F. Beach, junior 
of the New York bar ; Stock and Stockholders, by W. W, Cook of the 
New York bar, 3rd ed. ; Municipal Corporations, by John F. Dilloii> 
Boston.] • 
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AnilCUS Curiae.— A member of the bar, or other stander-by, who 
informs the Court when doubtful or mistaken of any fact or decided case 
(2 Co. Lit. 178). ^ 


Ammunition.— See Conteaband of War. 


Amnesty.— See Pardon. 


Amotion. — The name of a proceeding for removing colonial officers 
and judges for neglect of duty or misbehaviour. 22 Geo. iii. c. 7, s. 5 (a), 
“ An Act to prevent the granting in future of any patent office to be exer- 
cised in any colony or plantation ... for any longer term than during such 
time as the grantee . . . shall discharge the duty thereof in person and 
behave well therein,” after reciting the practice of granting such offices to 
persons intending to reside in Great Britain, who often farmed thf>m out to 
the best bidder, provided that from thenceforth no such office should “ be 
granted or grantable for any longer term than during such time as the 
grantee ^ . . shall discharge the duties thereof in person and behave well 
therein.” In case of wilful absence, neglect of duty, or other misbehaviour 
in such office, power was given to the Governor and Council of the colony to 
amove the officer, subject to a right of appeal to the Crown in Council. One 
of the chief objects of this Statute was to give the Governor and Council in 
the colony power to amove colonial officers appointed, as was then the fre- 
quent practice, by patent under the royal sign manual, to hold office during 
pleasure, and removable by the Crown on the advice of the Secretary of 
State. In Ex parte Robertson, 1858, 11 Moo. P. C. 288, it was held that the 
Act did not apply to an office created by a colonial Act empowering this 
Governor to nominate proper persons, under his hand seal, to hold “ during 
the pleasure of the Governor,” even though, in the particular case, the office 
had been granted by patent under the great seal of the colony, and that it 
only applied to offices held by patent for hfe, or a term certain (see also 
Montagu v. Governor-General of Van Diemen's Land, 1849, 6 Moo. P. C. 491). 
In In re Cloete, 1854, 8 Moo. P. C., the leave to appeal from a removal from 
office held under a colonial patent does not seem to have been granted 
under 22 Geo. ill. c. 75 (a) (see also 54 Geo. ill. c. 61 ;and S. L. R, 1871), but 
under the terms of the local ordinance creating the office. In WUlis v. 
Gipps, 1846, 6 St. Tri. N. S. 311, it was held that 22 Geo. ill. applied to judi- 
cial officers, but that the order of amotion was bad, because no notice of the 
proceedings, or opportunity of answering the charges, had been given to the 
accused judge. The Colonial Office, acting upon the advice of the law 
officers (Atherton and Palmer), has held that amotion by the Governor and 
Council, under 22 Geo. ill., is apphcable to colonial judges who hold office in 
colonies with responsible government during good behaviour, subject to a 
power of removal on the address of both Houses of the local Legislature, but 
only in cases where the condition of good behaviour has been broken. The 
Tasnianian judges, in Judge Barrs case, contended that such a power of 
umotion was inconsistent with the tenure during good behaviour, and asked 
that the question should be referred to the Judicial Committee ; but this was 
refimed (Todd, Parliamerdary Government in the Colonies, 2nd ed,, 838). A 
^niilar view was acted upon in Ju^e Boothby's case {ibid.), but the question 
does not appear to have been judicially determined. • 
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Where the judges hold office during the pleasure of the Crown, as in 
colonies not possessing responsible government, independently of 22 Geo.iii. 
c. 75, a colonial Legislature may petition the Cro\jrn in Council for the 
removal of a judge; the petition will then be referred to the Judicial 
Committee (j.u; and see Privy Council), or a general committee, who 
will investigate the charges, and report whether he should be removed 
or not. This method is described as inconvenient in the Memoran- 
dum of the Lords of the Council on the Eemoval of Colonial Judges, 
1870 (6 Moo. P. C. N. S., App.). It was adopted In re SaTiderson, 
1847, 6 Moo. P. C. 38, where the committee declined to advise a 
dismissal. Again, the Governor, acting under the powers given in his com- 
mission and instructions, may, subject to his own responsibility for so doing, 
suspend a judge holding during pleasure until the pleasure of the Crown be 
taken. Such an order of suspension has generally, but not always, been 
referred to the Judicial Committee for report, before the Crown, on the advice 
of the Secretary of State, removed the judge or revoked the suspension (see 
the Memorandum cited above). The Governor, before proceeding to suspen- 
sion, should give the accused person full notice of the charges against him, 
and call upon him for his answer, and hear it {ibid.). This method, and 
amotion under 22 Geo. iii,, are recommended by the Lords of the Council as 
more convenient than a petition from the colonial Legislature to the Crown 
in Council. Such a power of suspension would not appear to apply to judges 
holding during good behaviour, unless expressly given by the Legislature, as 
in Victoria by the Supreme Court Act, 1890, s. 14. Lastly, as to such 
judges holding during good behaviour, subject to a power of removal, on 
address of both Houses, the British North America Act, 1867, 30 Viet. c. 3, 
8. 99, provides, as to the Dominion of Canada, that the judges of the 
superior Courts there shall hold office during good behaviour, but shall be 
removable by the Governor-General on address of the Senate and House of 
Commons.'* There would appear to be no appeal from such a removal; 
but in South Australia, where the tenure was during good behaviour, sub- 
ject to the power of Her Majesty to remove on address from both Houses, 
the Secretary of State, in Judge Boothbys case, refused, in the particular 
circumstances, to advise the Crown to remove the accused judge without 
inquiry, and recommended that it should be referred to the Judicial 
Committee to consider and report. The colonial Legislature, however, 
refused to present a case to the Committee. 

[See further on this subject, Todd, Parliamentary Government in the 
Colonies, and Parliamentary Government in England.’] 


Amount Sccurodi— The exact words occur in the Stamp Act, 
1891 (64 & 55 Viet. c. 39), with reference to mortgages. Sec. 1 imposes 
on the instruments mentioned in the first schedule to the Act the stamp 
duties specified in the schedule, there being charged on a mortgage bond, 
debenture, covenant (except a marketable security otherwise specially 
charged with duty), and warrant of attorney to confess and enter up 
judgment," a scale of duties in respect of sums up to, but not exceeding, 
£300, and, when the amount is over £300, **for every £100, and also for 
any fractional part of £100 of the amount secured** the sum of 2s. 6d. As 
regards a “ collateral, or^ auxiliary, or additional, or substituted security 
(other than an equitable nlortgage), or by way of further assurance for 
above-mentioned purposes," a duty of 6d. only is payable “ for every £199» 
and also for any fractional part of £100, of the armunt secursd** In 
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case of equitable mortgages double the last-named duty is charged. In 
respect of reconveyances, releases, discharges, surrenders, resurrenders, 
wai^ants to vacate, renunciations of any such securities, the expression 
** total amount or value of the money at any tvtne secured** is for obvious 
reasons substituted for “amount secured.” To be within the Act a 
mortgage must be a “security by way of mortgage for the payment 
of any definite and certain sum of money” (see the definition in s. 86). 
The words “ definite and certain sum ” relate to the amount secured, 
not to the certainty of payment (see Cannirtg v. Raper, 1843, 1 El. & Bl. 
164, and other cases cited, Alpe, 169), and mean the principal sum only — 
not including charges which the law allows a mortgagee to add to his princi- 
pal, such as interest (unless capitalised), expenses, bankers* commission, 
premiums on insurance (though bearing interest), and redemption bonuses 
on debentures (Alpe, 170, and s. 88 (3)). In the portion of sched. 1, relating 
to “ marketable securities,** the duty is imposed in respect of “ the money 
thereby secured.** In s. 55 (2) the words used are “ amount due ... for 
principal and interest upon the security.** As to the stamps on securities 
for current accounts and other future advances, see s. 88. The xpression 
“amount for the time being secured** occurs in the Building Fr pieties Acts, 
1874 (s. 15), and 1894 (s. 14), as to which, see Neath Buildmj Society v. 
Luce, 1890, 43 Ch. D. 158; Ex parte Johnson and Greenwood, 1890, 
45 Ch. D. 463; Wurtzburg on Building Societies, 3rd ed., 70, 71. In the 
Conveyancing Act, 1881, “ mortgage money means money, or money*8 worth, 
secured by a mortgage ** (s. 2 (6) ). See further, The Law of Stamp Duties, 
by E. N. Alpe, barrister-at-law, 4th ed. 


Amusement (Place for). — See Public Entertainment. 

Analog'ues of Contraband-— See Contraband. 


Analysis. — With the growth of scientific chemistry, chemical 
analysis has become an almost indispensable means of obtaining truth in 
judicial inquiries, especially in civil or quasi-criminal proceedings, and of 
testing the composition of all substances which it is sought to bring within 
the scope of the laws relating to customs or excise, and the sale of food for 
men or cattle, drugs, poisons, seeds, and manures. 

Statutory provision for chemical analysis is made — (1) By the Sale of 
Food and Drugs Acts, 1875 and 1879 (38 & 39 Viet. c. 63; 42 & 43 Viet, 
c. 30); and the Margarine Act, 1887 (51 & 52 Viet. c. 29). (2) By the 
Fertilisers and Feeding Stuffs Act, 1893 (56 & 57 Viet. c. 56, ss. 4, 5), as to 
manures and cattle food. (3) By the Public Health Act, 1875 (38 & 39 
Viet. c. 55, s. 70), as to analysis of water alleged to be polluted. (4) By 
the Metropolis Water Act, 1871 (34 & 35 Viet. c. 113, s. 36), as to the 
quality of the water supplied by the Metropolitan Water Companies, made 
by an examiner appointed by the Local Government Board. 

Government Analysts, — There is no special statutory provision for the 
appointment of official analysts, or the form or effect of evidence of analysis 
by experts, in the case of indictable offences, though in the case of charges 
of murder by poison this form of evidence is essential. The ordinary ^’'^^es 
of endence apply, and the article analysed must be traced through all the 
hands by which it has passed to the analyst, to make* its identity certain, 
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and exclude the possibility of its having been tampered with. The method 
of analysis is dictated by chemical science, and guarded by medico-legal 
prudence in the interests of truth (see Taylor, Mediml Jurisprudence, 3rd 
ed., pp. 206-210). For the purposes of public prosecfutions the Home Office 
employs an official analyst. 

The Inland Eevenue department has a laboratory at Somerset House, 
and employs chemical officers to anal 3 rse for purposes of excise, and the 
Court, original or appellate, before which comes any case under the Sale of 
Food and Drugs Acts can, at the request of either party, send a sample 
to the Inland Eevenue chemists at Somerset House for official analysis 
(38 & 39 Viet. c. 63,. s. 22). 

The Customs department, in addition to its general powers, has a special 
power to cause analyses to be made of all tea imported into and landed as 
merchandise in any United Kingdom port (38 & 39 Viet. c. 63, ss. 30, 31), 
to see whether it is adulterated, exhausted, or unfit for human consumption 
(see Roberts v. Egerton, 1874, L. E. 9 Q. B. 494). 

Under the Fertilisers and Feeding Stulls Act, 1893, 56 & 57 Viet. c. 
56, the Board of Agriculture must appoint a chief agricultural chemist, 
who must not engage in private practice. His remuneration is settled 
by the Treasury, and payable out of the public purse. His duties are 
to analyse fertilisers or feeding stuffs, in cases where seller or buyer 
objects to the certificate of the district analyst. His certificate is 
evidence, but not conclusive, as if required he must be called as a 
witness. 

Analysts of Local Authorities, — The following authorities have power to 
appoint, and if required by the Local Government Board, must appoint, 
a public analyst for their respective districts for the purposes of the 
Sale of Food and Drugs Acts, 1875 and 1879, and the Margarine Act, 
1887 

1. In the county of London, the Commissioners of Sewers for the City, 
and the vestries and district Boards, under the Metropolis Local Manage- 
ment Acts. 

2. In municipal boroughs, having not less than 10,000 population, the 
town council, subject to a power of employing the analyst for an adjoining 
borough or county (1875, ss. 10, 11). 

3. In counties the County Councils (except as to boroughs lying within 
them and falling under head 2) (38 & 39 Viet. c. 63, s. 10 ; 51 & 52 Viet, 
c. 41, s. 3 (x)). 

Under the Fertilisers and Feeding Stuffs Act, 1893 (56 & 57 Viet. c. 56), 
County Councils must, and County borough Councils may, appoint or com- 
bine with other Councils in appointing district agricultural analysts for a 
whole county or districts of it, or for a combination of counties or boroughs. 
They are paid out of the county, borough, or district rate, and their duty is 
to analyse and certify fertilisers and feeding stuffs on the demand of the 
buyer, in accordance with the regulations of the Act and the Board of Agri- 
culture, 23rd Dec. 1893 (Statutory Eules and Orders, 1893, p. 295). The 
certificates of these local analysts are made sufficient evidence of the 
matters therein stated, subject to the right of insisting on the analyst 
being called as a witness (38 & 39 Viet. c. 63, s. 21 ; 56 & 57 Viet. c. 5o, 
s. 5 (5)). ^ ^ . 

[See also Cripps-Day, Adulteration, 1895 ; Bell and Scrivener, 

Food and Drugs^ 2nd ed., 1894; Bartley, Adulteration of Fboti, 1895, 
Stevenson and Murphy, Hygiene and Pvhlic Health, 1894, vol. ih. PP* 
134-143.] See Adulteration. 
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Anflltoniy*^ — See 2 & 3 Wili. IV. c. 75, by which the practice of 
dissecting human corpses is regulated and a licence required for it. 

Ancestor.— “ Ancestor,” says Lord Coke, “is derived of the Latine 
word antecessor ; and in law there is a difference between antecessor and 
vToedecess(yr, For antecessor is applied to a natural person, as L S, et ante- 
cessores sui / but prcedecessor is applied to a body politique or corporate, as 
Episcopus London^ et prccdecessores sui, (Co. Lit. 78, 6.) The word is in 
common usage restricted to lineal ancestors ; but in the language of the old 
writs it was restricted to father, mother, brother, sister, uncle, aunt, niece 
and nephew ; for the writ of mort d'anxiestor was founded upon the seisin only 
of those relatives. (Fitz. N. B. 195, c.) Its ordinary use is to signify any 
person, either in a direct or a collateral line of ascent in the pedigree, from 
whom hereditaments may descend to such person's heir. If, upon the 
death of the ancestor seised of lands in fee-siniple, a stranger should obtain 
possession of the lands before the heir, his act is not properly styled a 
disseisin but an abatement. (Co. Lit. 277, a.) By the common lav , a lineal 
ancestor was not capable of being heir to any of his issu^ {Lit. s. 3.) 
By the Descent Act, 3 & 4 Will. iv. c. 106, s. 6, this is now altered ; and 
in default; of issue of the purchaser, his nearest lineal ancestor is heir, in 
preference to any collateral claiming through such ancestor, or by reason of 
default of issue of such ancestor. But in order that the ancestor may be 
capable of succeeding as heir to his issue, so far as regards lands situate in 
England, such issue must be legitimate according to the law of England ; 
and it is not sufficient that such issue shall be legitimate according to the law 
of the country in which such issue was born, having regard to the domicile 
of the parents at the time of the birth. (In re Eon's Estate^ 1857, 4 Drew, 
194.) In that case a son of parents domiciled in Scotland, born out of wedlock, 
but made legitimate, according to the law of Scotland, by the subsequent 
marriage of his parents, had died seised in fee-simple, by purchase, of land 
in England, after the coming into operation of the Descent Act. On his 
death, intestate and without issue, the father claimed to be entitled to inherit 
the land, as heir to his son, by virtue of sec. 6 of that Act. It was held 
that he was not so entitled, although, in respect to personal status, the son 
to whom he claimed to inherit was legitimate ; upon the gi'ound that for 
this purpose the law of England requires something more than the personal 
status of legitimacy ; namely, that the qualification for the legitimacy shall 
be sufficient according to the law of England ; and birth ex justis nuptiis is 
an essential feature of such qualification. (Co. Lit. 7, b ; Eoc v. Vardill, 1840, 
7 Cl. & Fin. 895.) See Antenatus ; Legitimacy. 


Anchor a — «It is not within the scope of this article to do more than 
state the provisions of law which concern anchors, and the liability imposed 
on the shipowner in respect of them. For a description of them, from the 
point of view of mechanics or navigation, reference should be made to 
Falconer's Marine Dictionary, 1805, and McCulloch's Dictionary of Naviga- 
tion, 1888. 

An anchor is a necessary part of a ship's equipment, and no vessel is 
s^worthy without a proper complement of them. All anchors used in 
British ships are required, under penalty, to be of a proper qudity and 
wength. They are required to pass a test, prescribed by the oi 

irade, which may be either that specified in the • Chain Cables Act, 
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1874, B. 5, or any other, not less than the Admiralty test, s. 6, 
which is, roughly speaking, that the test of anchors in tons shall be 
proportioned to their weight in hundredweights ~ both a breaking and 
a tensile strain (Bedford, Sailor* s Pocket Book, p. 473). Certain corpora- 
tions are allowed, under licence of the Board of Trade, to set up estab- 
lishments where anchors can be tested (Chain Cables Act, 1864, s. 2). 
All cables and anchors must be tested by qualified persons and stamped, 
and buying or selling them untested and unstamped entails a penalty up 
to £50 (1874, s. 7). No anchor is to be bought or sold for the use of a 
British ship, exceeding 168 lbs. in weight, unless it has been thus previously 
tested and stamped, and breach of this provision is a misdemeanour (Chain 
Cables Act, 1874, s. 3) ; and every contract for the sale of a chain cable is 
deemed to imply a warranty to that effect (s. 4). If a ship is alleged to be 
unseaworthy, and is detained by the Board of Trade, the state of its cables 
and anchors is to be inquired into (s. 5). All anchors are to be marked by 
their manufacturers with their names or initials, and a progressive number, 
and the weight of the anchor (M. S. A., 1894, s. 543). Dealers in marine 
stores, i.e., inter alia, anchors and cables, must have their name and trade- 
painted upon their shops, must keep proper books showing all the stores 
passing through their hands, may not buy marine stores from persons under 
sixteen years of age, and may not cut up cables without a written permit 
from a justice of the peace, and advertising that they have such permit 
(ss. 538-542). Also every emigrant ship must carry three proper bower- 
anchors, to the satisfaction of the emigration officer (s. 290). 

In navigating a ship the anchor must be carried in a safe position, or, 
in case of collision with another vessel, the shipowner will be liable for all 
the damage so caused. Thus a dumb barge, by the negligence of those on 
board her, collided with a schooner moored in the Thames, but no damage 
would have been done if the anchor of the schooner had not been hanging 
from her bow, not stock awash, but above the water, contrary to the Thames 
Kules; the schooner was held to blame as well as the barge {The Margaret, 
1881, 6 P. D. 76). But if a compulsory pilot is on board, the position of 
the anchor is a matter within his province, and the shipowners are 
not liable for damage caused thereby {The Monte Rosa [1893], Prob. 23). 
Vessels anchoring within a roadstead or anchorage of a port are liable to 
pay anchorage for so doing. This is originally a right of the Crown, and 
subjects can only claim it by special grant {Free Fishers of WhitstalUs 
1869, L. E. 4 H. L. 266). A ship slipping her anchor to avoid collision 
with another ship, which has approached too close for safety, can recover 
the value of that anchor from the other vessel {The Arizona, Admiralty 
Division, Jan. 1896 ; Marsden, Collisions, p. 27). For duties of anchored 
ships, see Collision. Slipping an anchor for the safety of a ship gives the 
shipowner a claim to general average contribution. See Average. 


Ancient Dcmcsnci — There are two principal senses in which 
the phrase ancient demesne is commonly used, which, though closely 
connected, need to be distinguished— (1) It is applied, by way of predicate, 
to distinguish the manors of ancient demesne; (2) It is used substantively, 
to denote the tenure by v^hich the socage tenants of those manors held 
their lands. It is not properly used to denote the tenure by which the 
manors, or the demesne lands thereof, were held. (Bro. Ab. Aumien Demesne, 
pi. 32.) The expression *‘frank-fee” is commonly, but not very apw- 
applied to the latter tenure, in distinction from the tenure of the socage 
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tenants. The manors of ancient demesne are those which were in 
the hands of the Crown, in the reign either of Edward the Confessor 
or of William the Conqueror, and are styled in Domesday, Terrm Begu 
Edwardiy or Terrce Ilegis, (4 Inst. 269.) They are styled by Lord 
Coke (2 Inst. 542) the “ancient demesnes of the Crown of England”; 
and were reputed by the law to be ancient patrimonial possessions 
of the Crown, which were properly kept in the king’s hands, to aid 
in providing a revenue for maintaining the royal dignity. The socage 
tenants of these manors were commonly styled the tenants in ancient 
demesne ; and, when used in this sense, the phrase denotes a species of 
socage tenure, distinguished from, common socage by certain peculiar 
privileges attached to it. These privileges were six in number, and are now 
all obsolete. The only one of them which requires notice, by reason of its 
possible bearing upon ancient titles, is the first of those enumerated by Lord 
Coke, namely, that no action relating to their lands could be maintained 
in any Court, except the Court Baron of the manor of which they held. 
Such actions were commenced by a writ, styled a writ of right close, or 
little or petty writ of right close; as to which, see Fitz. N. T>. p. 11; 
Booth, ActionSy p. 87. If the manor was in the king’s he^.jds, the writ 
was directed to his bailiffs of the manor; but if the manor had been 
granted tp a subject, the writ was directed to the lord. (4 Inst. 469.) The 
right to prosecute an action in the manorial Court implied the right to 
compromise it ; and, by consequence, the right to levy a fine there. (1 Cr. 
Fi. & Eec. 86.) A fine of lands held in ancient demesne could not pro- 
perly be levied in the Court of Common Pleas ; but if in fact levied there, 
the tenure was thereby suspended, and the lands became frank-fee, unless 
and until the fine was reversed upon a writ of disceit brought by the lord 
of the manor. (1 Eoll. Ab. Auntient Bemeasney K. pi. 1.) It was doubtful 
whether, after such reversal, the effect of the fine was wholly destroyed, 
even as regards the estate of the parties, or whether it merely restored 
the ancient tenure, without affecting the estate. (1 Bac. Abr. p. 231.) 

The writ of right close, and the writ of disceit, were both abolished by 
the Eeal Property Limitation Act, 1833, 3 & 4 Will. iv. c. 27, s. 36. The 
Fines and Eecoveries Act, 1833, 3 & 4 Will. iv. c. 74, s. 5, seems in effect 
to enact that a fine of lands held by the tenure of ancient demesne levied 
in the lord’s Court, subsequently to an unreversed fine levied in the 
superior Court, shall be valid, notwithstanding the alteration of the 
tenure by the fine previously levied. It is to be observed that the lord’s 
Court had no power to make proclamations ; and, therefore, that no fine 
there levied could take effect to bar an estate tail, by virtue of the Statutes 
of Fines. {Hunt v. BournCy 1 Ann, 1 Salk., at p. 340, res. 3.) 

The tenure of ancient demesne, properly so called, being a species of 
socage tenure, is of course freehold. But in manors of ancient demesne an 
ambiguous species of tenure is often found, combining some characteristics 
of freehold with some of copyhold tenure, requiring admittance in order to 
perfect an assurance of them, which assurances are sometimes effected by 
surrender and sometimes by deed, and being held by copy of Court roll, 
and according to the custom of the manor, but not being expressed to be 
held at the will of the lord. They are usually styled customary freeholds. 
It was long considered doubtful whether they were, in law, freehold or 
copyhold. But it seems now to be settled that the tenure is copyhold, 
and that the ordinary copyhold law is applicable to them. (See on this 
Bishop of Winchester v. Knighty 1717, P. Wms. 406 ; Stephenson v, 
Bdly 1762, 13 Burr. 1273 ; Burrell v. Doddy 1803, 3 Bos. & Pul. 378 ; Doe 
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V. Huntington, 1803, 4 East, 271 ; Boe v. Vernon, 1804, 6 East, 61 ; JDoe v. 
Danvers, 1806, 7 East, 299 ; Brovm,y, Bawlins, 1806, 7 East, 409 ; 8 E. R 
662 ; Duke of Portland v. Hill, 1866 L. E. 2 Eq. 765^) 


Ancient Inclosures.— See Inclosubes. 


Ancient Lights.— The expression ‘‘Ancient Light” is used to 
denote a legal right which the owner of a house or other building has to 
receive the' light which will naturally enter his windows or other similar 
apertures flowing to them across his neighbour’s land ; and as a consequence 
of this right an obligation is imposed on the neighbour not to obstruct the 
light. It is the undoubted right of every man who has a house to open any 
windows he pleases, and he does no wrong to his neighbour by so doing, 
however close the house may be to the land of the latter. By opening a 
window he immediately obtains a flow of light into his house, and he has a 
common law right to that light, just as he has to air or water which naturally 
comes upon his premises. This right, however, is not a right to amient 
light, and the neighbour is not debarred from his ordinary right to build on 
his land even though he obstructs the light ; but by the common law, if a 
house had stood and a window had been opened for so long a time that 
the memory of man ran not to the contrary, the light became an ancient 
light, which the law would protect, and it was said that the owner of the 
house had a right to light or an ancient light by prescription (see 
Prbsckiption). Thus the common law remained for centuries till the 
Prescription Act (2 & *3 Will. iv. c. 71) was passed, by which it was 
specially provided (s. 3), with reference to light as distinguished from 
all other easements, that “ when the access and use of light to and for any 
dwelling-house, workshop, or other building shall have been actually 
enjoyed therewith for the full period of twenty years without interruption, 
the right thereto shall be deemed absolute and indefeasible, any local usage 
or custom to the contrary notwithstanding, unless it shall appear that the 
same was enjoyed by some consent or agreement, expressly made or given 
for that purpose by deed or writing.” 

This clause of the Act gave rise to considerable litigation, one much 
debated point being its effect on the common law — whether the common 
law principle was entirely superseded thereby, or whether it remained 
concurrently with the statutory provision. The leading and indeed the 
ruling case on the point is Tabling v. Jones, 1865, 11 H. L. C. 290, 
in which Lord West bury, C., discussed the principle of ancient lights, 
and laid it down that the Act had entirely new founded the law of 
prescription as to light, that the common law was abrogated, and that the 
right to what is called an “ancient light” now depends upon positive 
enactment; he held that it is now matter juris positivi, and that it 
does not now require, and, therefore, that it ought not to be vested on, any 
presumption of grant or fiction of a licence having been obtained from the 
adjoining proprietor. This decision depends entirely upon the special form 
of words employed by the Legislature, and in no way affects other 
easements than light, and it has not been accepted with complete 
acquiescence, although a decision of the House of Lords {LanfrancU 
Mackenzie, 1867, L. E. 4 Eq. 421). Doubtless, however, unless the Legis- 
lature should again intervene, the principles enunciated by Lord Westbury, 
and held by the Hotise of Lords, must prevail. 
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Afl the opening of a new window to receive the light which will 
enter it from the adjoining la.nd of a neighbour is not unlawful, and the 
continual enjoyment of the light for twenty years invests the owner of 
the house with a right to prevent his neighbour building, it follows that 
the only preventive remedy open to the neighbour is to erect a building 
or a screen to obstruct the light before the right is acquired against him. 
This has sometimes been teiroed his^^ “right to obstruct,” which is 
obviously an erroneous expression. “If, said Lord Westbury, ubi supra^ 
“my adjoining neighbour builds upon his land and opens numerous 
windows which look over my gardens or pleasure-grounds, I do not 
acquire from this act of my neighbour any new or other right than I 
before possessed. I have simply the same right of building or raising 
any erection I please on iny own land, unless that right has been by 
some antecedent matter either lost or impaired, and I gain no new or 
enlarged right by the act of my neighbour.” From the principles above 
set out, it follows that an ancient light is not lost or impaired, if the 
owner increases the size of his windows or opens new ones. The only 
means of preventing the acquisition of an increased right or s .iw ease- 
ment is for the adjoining owner to erect a screen to obstru;.L if possible 
the enlarged portion or the new windows without interfering with the 
ancient light. See Air ; Light. 

[See Gale on Easements and Goddard on Easements.'] 


Ancient Meadow. — Meadow which has not been broken up 
for twenty years {Murphy v. Daly, 1860, 13 Ir. Com. L. E. 239). 


Ancient Monuments. — Provision is made for the better 
protection of ancient monuments by the Act 45 & 46 Viet. c. 73 (The 
Ancient Monuments Protection Act, 1882). The expression “ancient 
monument ” includes the site of such monument and such portion of land 
adjoining the same as may be required to fence, cover in, or otherwise 
preserve from injury, the monument standing on such site, also the means of 
access to such monument (s. 11). 

The owners of a monument may by deed constitute the Commissioners 
of Works guardians thereof, and they then have the right to inspect and 
maintain it. The owner's estate and title is not thereby affected (s. 2), 
except that the owner has relinquished his right of ownership, so far as 
relates to any injury or defacement of the monument (s. 6). Where an 
owner is a minor, or of unsound mind, or a married woman, the guardian 
committee or husband, as the case may be, of such owner, is the owner for 
the purpose of the Act (s. 9). Everyone deriving title to an ancient 
monument from, through, or under any owner who has constituted the 
Commissioners its ^ardians, shall be bound by the deed executed by the 
owner for the purpose (s. 9). Sec. 3 empowers the Commissioners to 
purchase ancient monuments. Any person may (s. 4) by deed or will 
give, devise, or bequeath an ancient monument to the Commissioners. By 
sec. 6 penalties are imposed for iniuries or defacement of ancient monu- 
ments. 


Ancient Rent. — See Acoustombd Kent, and cases and authorities 
there cited. * 



AND 


266 

And • — ^In a will, the word "and'* is Bometimes construed "or**; 
this is generally done to favour the vesting of a legacy (Jarman on Wilh, 1 
483 ; HetheriTi^ton v, Oahman, 1843, 2 Y. & C. C. 299 ; Hawes v. Hawes, 1747, 
1 Ves. Sen. 13). As to the cases in which, in gifts oVer, " and ** will be read 
" or,** see Theobald, Wills, 570 ; and see Stroud, Jud. Diet 


Anglican Communion.— See Chubch of England. 


Angling.— See Poaching; and as to nuisance in regard to rights of, 
see Fitzgerald v. Firhank, 9th December, 1896, L. T. 115. 


Animals. — l. Liabilities in respect of Animals : — 

Strays, — The owner or bailee of cattle, horses, or such animals as are 
usually kept in restraint (not including dogs, pigeons, and the like {Saun- 
ders V. Teape, 1884, 51 L T. 263), is liable for damage done by them if 
they are allowed to stray {Ellis v. Loftus Iron Co., 1874, L. R. 10 C. P. 10), 
provided that th^ damage is the natural and probable consequence of their 
escape, but he is not liable for injuries of a kind there was no reason to 
expect the escaping animals to occasion {Coxv. Burhidge, 1863, 13 C. B. N. S. 
430). There is no liability, apart from negligence, for damage done by 
cattle which stray from a highway when being lawfully driven along it 
{Tillett V. Ward, 1882, 10 Q. B. D. 17). See Fences. To allow horses, cattle, 
sheep, goats, or swine to stray or lie on the highway, is an offence under 
the Highway Act, 1864, s. 25 ; and, under the Towns* Police Clauses Act, 
1847, s. 24, cattle straying in a " street ** may be impounded. 

Mischievous or Vicious Animals. — Anyone who keeps an animal of a savage 
or mischievous species, as a lion, monkey, or elephant {Filhurn v. Peoplds 
Palace Co., 1890, 25 Q. B. D. 258), is bound to keep it safely at his peril, and 
apart from any question of negligence (see F. Fletcher v. Bylands, 1866, 
L. E. 1 Ex. 265 (H. L.) 330, and Pollock on Torts, ch. xii.). But the keeper of 
animals which are not, by the nature of their species, accustomed to attack 
mankind, as dogs, cattle {Hudson v. Roberts, 1851, 6 Ex. Rep. 697), or 
horses {Hammo^^. White, 1862, 11 C. B. N. S. 588), is not in general 
liable for injuries due to their viciousness, unless he has notice of their 
dangerous character {scienter) {Worth v. Gilling, 1866, L. R. 2 C. P. 1). 
And the notice must be notice that the animal in question has attacked 
or is likely to attack mankind {Osborne v. Chogueel [1896], 2 Q. B. 109). In- 
juries by dogs to cattle, horses ( Wright v. Pearson, 1869, L. E. 4 Q. B. 582), 
or pigs {Child v. Hearn, 1874, L. R. 9 Ex. 176), or sheep, are excepted from 
the general rule by 28 & 29 Viet. c. 60, which dispenses with the necessity 
of proof of "a previous mischievous propensity,** or knowledge of it, or 
negligence, in order to charge the owner. In certain cases the Act makes 
the occupier of premises where the dog is kept liable for injuries caused 
by it. 

2. Diseased Animals ; Prevention of Disease; Importation of 
Foreign Animals (see the Diseases of Animals Act, 1894, which con- 
solidates a number of earlier Statutes). The Statute (s. 4) requires any 
person who has possession or charge of animals (as defined by the Act), 
which are suffering from disease, to keep them separate from animals not 
so suifering. It is an actionable wrong to negligently allow animals whicn 
are affected with a contagious disease to come into contact with those oi 
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other owners (Coohe v. Waring, 1863, 2 H. & C. 332), but the mere fact of 
sending such animals to market constitutes no warranty of their freedom 
from disease in respect of which a buyer can recover (Ward v. ffohhs, 
1878, 4 App, Cas. IS^f. 

3. Keeping Animals on the premises so as to be injurious to health, 
and keeping swine in towns ; see the Public Health Act, 1875, ss. 44, 47, 
and 91 ; the Public Health (London) Act, 1891, ss. 17 and 18 ; and, as to' 
the Metropolitan Police District, 2 & 3 Viet. c. 47, s. 60 (5). 

4. Cruelty to Animals is dealt with by the Statute 12 & 13 Viet, 
c. 92. The Act does not protect wild animals in captivity, as rabbits 
(Ajiiin V. Porritt [1893], 2 Q. B. 67), or lions (Harder v. Marchs [1894], 2 
Q. B. 319). Dishorning cattle is an offence within it (Ford v. Wiley, 1889, 
61 L. T. 74). The Statute forbids bull- and bear-baiting, and cock- 
fighting; and these acts, and also fighting, baiting, or worrying animals 
generally, are also forbidden by the Towns Police Clauses Act, 1847, s. 36. 
See Vivisection. 

5. Injuries to Animals, — An action lies by the owner or bailee of 
an animal for any injury caused to it either wilfully or neg^!;.;ontly by 
the act of another, as in the case of any other personal pr^ percy. Mali- 
ciously killing or maiming cattle or other animals is an offence under the 
Malicious Injury to Property Act, 24 & 25 Viet. c. 97, ss. 40 and 41. 
Thefts of animals and killing animals for the purpose of theft are in certain 
cases punishable under the Larceny Act, 24 & 25 Viet. c. 9, ss. 10 to 26. 
Drugging animals without the owner’s authority, or reasonable cause, is an 
offence under 39 & 40 Viet. c. 13. By the Injured Animals Act, 1894, 
a police-constable is authorised to cause any horse, mule, or ass, which is 
so severely injured that it cannot without cruelty be led away, to be 
slaughtered. It appears to be a condition precedent to the authority of 
the constable to act, that he should first procure a veterinary surgeon’s 
certificate. See Whale. 

See also Agistment ; Distress. 

Carriage of Animals, — A common carrier of animals is not 
liable for injuries which an animal sustains through its own vice or 
unruliness, if he provided a suitable carriage for it, and was not guilty of 
any negligence which led to the injury. A carriage to be suitable must 
secure the animal from injury from the ordinary incidents of the journey, 
including fright occasioned’ by its novel position and passing objects 
(Blower v. Q, W, Ry, Co,, 1872, L. R 7 C. P. 655). If the injury is due to 
the owner having supplied deceptive apparatus to secure the animal, e.g, 
a dog’s collar which can be sUpped, the carrier is not liable (Richardson 
V. N, E. Ry, Co,, 1872, L. R 7 C. P. 75). 

Eailway and canal companies have the liabilities of common carriers 
in respect of animals which they carry (Blower v. G, W, Ry, Co,, supra’, 
Dickson v. G, N. Ry, Co., 1886, 18 Q. B. D. 176), subject to any just and 
reasonable special contract which is in writing, and is signed by the 
consigner or deliverer (Ey. & Canal Act, 1854, s. 7). They must afford 
reasonable facilities for carrying animals, including dogs (Dickson v. G, N, 
Ry, Co,, supra), and cannot, by any notice, limit their liabilities for injuries 
or loss occasioned by the negligence of their servants (s. 7). As to 
damages for not affording reasonable facilities, see Waller v. Midland G, W, 
Ry. Co,, 1879, 4 L. R Ir. 376. Their liability is limited to the following 
sums in respect of each animal — horse £50, neat cattle £15, sheep or pigs 
£2, unless at the time of delivery higher values of the animals are declared, 
and in that event a reasonably (Harrison v. L, B, & C, Ry, Co,, 1862, 
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31 L. J. Q. B. 113) higher rate may be charged (s. 7). The company 
has the same liability if, in the course of its contract it carries by sea upon 
another owner’s vessel (Eegulation of Eailways Act, 1871, s. 12). As to 
through bookings partly by sea, see Eegulation of' Eailways Act, 1868, 
s. 14. For regulations respecting food and water, and the movement and 
transit of animals generally, see Diseases of Animals Act, 1894, and the 
orders thereunder. 

If an animal is not fetched at the conclusion of the journey, it may 
be put at livery and the cost recovered from the consignee or consignor 
(G, N, By, Co, V. Swaffield, 1874, L. E. 9 Ex. 132). See Carriek. 


Annd.t6S. — This word is and was sometimes used in Acts of 
Parliament as the equivalent of First-Fruits (see 25 Hen. viii. c. 20 and 23). 
Annates, Primitioo or First-Fruits, are the profits by the year of every 
spiritual living. 

\^Authorities. — Godol., Bep, Can, p. 335 ; Phillimore, Ecclesiastical Law, 
2nd ed., vol. ii. p. 1355]. See First-Fruits, Queen Anne’s Bounty. 


Annexation is used in international law to denote the adding to 
its dominions by a State of territory until then not belonging to it. The 
term is of comparatively modern use, and generalises the modes of territorial 
acquisition known as Conquest {q-v,), Occupation {q-w). See, under 
Treaties, cessions of territory; and under Nationality, the status of 
inhabitants in connection with cessions of territory. 

For annexation under Scots law, see article thereon in Green’s 
Encyclopccdia of Scots Law, 

Annual Renti — “Annual rent is not annual profit or value” 
{per Bayley, J., B, v. Tomlinson, 1829, 9 Barn. & Cress. 167). The 
expression “ net yearly rent ” used in that case was held to be equivalent 
to the rent paid by the tenant after deducting taxes and charges of collection, 
and not the “ clear annual rent ” after every deduction, including therefore 
the part to be set aside for repairs and reproduction of the subject of the 
“rate”; and see Smithy, Corporation of Birmingham, 1883, 11 Q. B. D. 195, 
where the meaning of the term is discussed. 


Annual Value. — The words “annual value of the land ” are not 
words of art, but mean, in common parlance, a rack-rent, or the value of the 
gross produce of the land, minus all payments, expenses, interest, labours, 
and charges on the land, or on the tenant {per Watson, B. In re Elwes, 1859, 
28 L. J. Ex. 47). 

Value means “ net value ” {per Ld. Bramwell, Dolls v. Grand Junction 
Waterworks Co,, 1884, 53 L. J. Q. B. 52). 

See exhaustive discussion of various meanings in Stroud, in loc. 


Annuities I as distinct from rent-charges, are dealt with in this 

article. . . 

An annuity is either a personal liability, or may be ^ven out oi 
personal assets only,’ or out of real and personal assets. * 
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A rtot-charge issues out of the land, and is generally created by a 
limitation to uses. 

1. Characteristics Annuities. — ^An annuity, if given with words of 
limitation appropriate to real estate, is a personal hereditament, and will 
devolve like real estate. But such an annuity is not within the Statute 

donis and cannot be entailed. If it is given to a person and the heirs of 
his body the donee takes a fee-simple, conditional upon the birth of issue 
(Earl of Strafford v. Buckley, 1750, 2 Ves. 170 ; Turner v. Turner, 1783, 
Amb. 776 ; Holdernem v. Carmarthen, 1784, 1 Bro. C. C. 377). And for 
all purposes except descent, such an annuity is personal estate {Earl of 
Strafford v. Buckley, 1750, 2 Ves. 170; Aubin v. Daly, 1820, 4 Barn. & Aid. 
59 ; 22 E. E. 623 ; Radhurn v. Jarvis, 1841, 3 Beav. 450). 

An annuity charged on real and personal property, if given without 
words of limitation applicable to realty is personal estate, and devolves as 
such {Tayl(yr v. Martindale, 1841, 12 Sim. 158 ; Parsons v. Parsons, 1869, L. 
E. 8 Eq, 260 ; Joynt v. Richards, 1882, 11 L. E. Ir. 278). 

By 18 & 19 Viet. c. 15, ss. 12, 13, an annuity, not created by marriage 
settlement or will, will not affect any lands, tenements, or hereditements, as 
to purchasers, mortgagees, or creditors taking without notice, unless a 
memorandum as to the annuity is registered at the central office {Greaves 
V. Tofield, 1880, 14 Ch. D. 563). 

An annuity may be given for life with remainders, and may be limited 
in the same way as other property. A mere direction that it is not to be 
alienated, or not to be subject to the Bankruptcy Law, is invalid, but it 
may be given over and directed to cease upon any event, and a direction for 
cesser is effectual without a gift over {Dommett v. Bedford, 1796, 6 T. E. 684 ; 
Brandon v. Robinson, 1811, 18 Ves. 429, 11 E. E. 226 ; Rochford v. Hackman, 
1852, 9 Hare, 475 ; Joel v. Mills, 1857, 3 Kay & J. 458 ; Hurst v. Hurst, 
1882, 21 Ch. D. 278). 

2. Right of Annuitant to value of Annuity. — If a sum is given by will to 
buy an annuity, or a Government annuity of a fixed amount is to be bought, 
the annuitant is entitled to have the purchase-money paid over to him, 
whether the annuity is in possession or reversion. If the annuitant dies 
before the time when the annuity is to be purchased, his legal personal 
representatives are, nevertheless, entitled to the purchase-money {Barnes v. 
Rowley, 1797, 3 Ves. 305 ; Bailey v. Bishop, 1803, 9 Ves. 6 ; Palmer v. Cran- 
ford, 1819, 3 Swans. 482 ; Dawson v. Harn, 1830, 1 Ey. & M. 606). 

An intention expressed that the annuity is to be for the personal en- 
joyment of the annuitant will not alter the case ; for instance, a discretion 
conferred on trustees to apply the annuity for the annuitant's benefit, if 
incapacitated, or a direction that he is not to have the value of the annuity, 
or that the annuitant, not being a married woman, is to have no power of 
anticipation {In re Brownds Will, 1859, 27 Beav. 324; Stokes v. Cheek, 1860, 
28 Beav. 620 ; Woodmeston v. Walker, 1831, 2 Ey. & M. 197). 

There is some conflict of cases as to the effect of a direction that the 
purchased is to go over or cease upon alienation, bankruptcy, 
or similar events. 

If the annuity is to be purchased from Government, in the name of the 
®^ch a direction may be rejected as inconsistent with the gift, 
Md the annuitant may take the money (Hunt Foulston v. Furhes, 1876, 3 
Ch. D. 285). 

If the annuity is to be purchased by the trustees, it is unsettled whether 
such a direction is effective or not, so as to prevent the annuitant or bis 
ligal personal representatives from claiming the purchase-money. A 
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distinction has also been drawn between a direction that the annuity is to 
cease on alienation and a gift over on that event (see Day v. Day, 1853, 1 
Drew. 669, on the one hand, and Power v. Hayrie, 1869, L. E. 8 Eq. 262 ; 
Hatton V. May, 1876, 3*Ch. D. 148, on the other; also In re Malibett, Pitman 
V. Holhcyrrm [1891], 1 Ch. 787). 

In some cases where an estate is being administered by the Court, and 
proves to be insufiScient to pay annuities and legacies in full, a value is put 
upon the annuity, and the value, after abatement, is paid to the annuitant 
or his legal personal representatives ( Wroughton v. Colquhoun, 1847, 1 De 
G. & S. 357 ; Carr v. Inglely, ibid,, 362 ; Long v. Hughes, ibid,, 364). For 
the purposes of abatement the value must be ascertained by adding 
instalments already* accrued, due to the present value of future instalments 
{Heath v. Nugent, 1860, 29 Beav. 226 ; In re Wilkins, Wilkins y. Rotherham, 
1884, 27 Ch. D. 703). 

3. Duration of Annuities, — An annuity given by will to a person, without 
any words defining its duration, whether the annuity be given immediately 
or after a life interest, is an annuity for the life of the annuitant only 
{Blewittv, Roberts, 1841, Cr. & Ph. 274; Blight v. Hartnoll, 1881, 19 Ch. D. 
294). 

The fact that the annuity is stated to be for maintenance and education 
will not, as a general rule, cut it down to an annuity only until the 
annuitant comes of age {Wilkins v. Jodrell, 1879, 13 Ch. D. 564). 

The rule that an annuity given without words defining its duration 
is for life only, yields to expression of a contrary intention. 

A contrary intention is not to be inferred from the fact that the 
annuity is charged on a fund, or charged on rents, profits, or income, which 
on the face of the will appear to be insufiicient to do more than pay the 
annuity {Going v. Hanlon, 1869, 1. E. 4 C. L. 144 ; Whitten v. Hanlon, 1885, 
16 L. E. Ir. 298 ; In re Forster's Estate, 1889, 23 L. E. Ir. 269 ; In re Morgan, 
Morgan v. Morgan [1893], 3 Ch. 222). 

But it may be inferred if the annuity is given in such a way as to 
be, in effect, the gift of the income of a fund without limit of time, or if 
power is given to the annuitant to appoint the annuity in perpetuity, or 
if the annuity is given over in a manner inconsistent with its being a 
life annuity only {Stokes v. Heron, 1845, 12 Cl. & Fin. 161 ; Hedges v. Ear^ 
pur, 1858, 3 De G. & J. 129; Mansergh v. Campbell, 1858, 3 De G. & J. 
232 ; Warren v. Wright, 1861, 12 Ir. Ch. 401 ; Barden v. Meagher, 1867, 
I. E. 1 Eq. 246). 

An annuity given for a particular period is not cut down to the life of 
the annuitant, because it is stated to be for maintenance {Attwood v. 
Alford, 1866, L. E. 2 Eq. 479). 

An annuity to a trustee for his trouble ceases when the active trusts cease, 
though it is not necessarily put an end to by a judgment for adminstratioii 
{Hull V. Christian, 1874, L. E. 17 Eq. 546; MDermott v. O'Conor, 1876, 
I R 10 Eq. 352). 

If the duration of an annuity is defined by express words, it lasts during 
the period defined ; and if the donee dies during the period, it passes to his 
legal personal representatives. Thus an annuity given to A. during B.'s life, 
goes to A.'s legd personal representatives if he dies before B. {Lavery v. 
Dyer, 1752, Amb. 139; In re Ord,, Dwkinson v. Dickinson, 1879, 12 Ch. 
D. 22). 

4. Survivorship between Annuitants. — ^An annuity to A. and B. for their 
lives goes to them during their joint lives, and to the survivor during his 
life {BrudneVs case, 1692, 6 Co. 9 ; Day v. Day, 1854, Kay, 703 ; Moffatt v. 
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Bwmie, 1853, 18 Beav. 211; Neighbour v. Thurlow, 1860, 28 Beav. 33; 
jllder V. LawlesSf 1863, 32 Baav. 72), 

An annuity during |jhe lives of A. and B., to be equally divided between 
them, does not go to the survivor. It may be an annuity during the joint 
lives only, or a gift of half the annuity to each annuitant for his life {Grant 
V. Winbolt, 1854, 2 W. R 151 ; In re DrakeUy's Estate, 1854, 18 Beav. 395). 

If an annuity is given to two persons as tenants in common during their 
lives, and the life of the survivor, each takes an annuity during the period 
defined, and upon the death of one of them his annuity is payable to his 
legal personal representatives during the other’s life {Bales v. Cardigan, 
1838, 9 Sim. 384; Jones v. Randall, 1819, 1 Jac. & W. 100; 20 R R 237 ; 
Bryan v. Twigg, 1867, 3 Ch.‘ 183). 

In such cases there may be words sufficient to carry the whole annuity 
to the survivor {Doe v. Ahey, 1813, 1 M. & S. 428, 14 R R 487 ; Hilton v. 
Finch, 1841, Beav. 186 ; Cranswick v. Pearson, 1862, 31 Beav. 624, 9 L. T. 
275). 

And if an annuity is given to several as tenants in common during 
their lives, and is then given over entire after the death of the survivor, 
the survivor for the time being takes the whole {Armstrong v. Eldridge, 
1791, 2 Bro. C. C. 215 ; MDermoit v. Wallace, 1842, 5 Beav. 142 ; Begley v. 
Cook, 1856, 3 Drew. 662 ; Alt v. Gregory, 1856, 8 De G„ M. & G. 221 ; 
Draycott v. Wood, 1863, 8 L. T. 304). 

5. Charge upon Corpus or Income, — An annuity may be a charge upon 
income only, or both upon income and capital. The cases upon this 
subject are very numerous, and they , depend upon nice points of con- 
struction. It is proposed here only to state the principal distinctions 
which have been drawn. 

Where an annuity is given and there is then a gift of residue, the 
annuity is a charge upon corpus, and the fact that there are directions to 
set aside a fund to pay the annuity does not alter the case {Carmichael v. 
Gee, 1880, 5 App. Cas. 588). 

On the other hand, if the only direction is to set aside a fund to pay an 
annuity, and the fund is given over at the death of the annuitant, it is a 
case of tenant for life and remainder-man of a fund, and the annuity is not 
charged upon corpm {Baker v. Baker, 1858, 6 H. L. 616). 

If the only gift is to be found in a direction to pay the annuity out of 
the rents and profits of particular property, or out of the income of a residue, 
the annuity is a charge on the corpus, if the property or residue is given, 
subject to or after payment of the annuity {Birch v. Sherratt, 1867, L. E. 5 
Ch. 644; In re Mason, Mason v. Robinson, 1878, 8 Ch. D. 411 ; Bell v. Bell, 
1872, Ir. R 6 Eq. 239 ; In re Moore^s Estate, 1887, 19 L. R Ir. 365). 

But when the only gift is out of income, if the corptts must be taken to 
have been intended to remain, or is treated as intact at the annuitant’s 
death, the annuity is only a charge upon income {Foster v. Smith, 1845, 1 
Ph. Ch. 629 ; Taylor v. Taylor, 1874, 17 Eq. 324). 

As a general rule, where a life annuity is payable out of income, arrears 
of one year are payable out of future income accruing during the annuitant’s 
life, unless there is something to show that each year’s annuity must be paid 
only out of the income of that year ; and the annuity may be so expressed 
as to make arrears payable out of income accruing after the annuitant’s 
^^^\{Stelfox V. Sugden, 1859, John, 234; Booth v. Coulton, 1870, L. E. 6 
684; Taylor v. Taylcyr, 1874, L. R 17 Eq. 324; Wormald v. Mazeen, 
1881, 17 Ch. D. 167). 

6. Remedies of Annuitants — An annuitant whose annuity is a charge 
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upon the residue of an estate is not entitled to have the residue realised and 
invested to secme the annuity, if it can be otherwise sufficiently secured 
{In re Potter, Potter v. Potter, 1884, 50 L. T. 8 ; In re Parry, Scott v. Leak, 
1889, 42 Ch. D. 570). • 

An annuitant, whose annuity is charged upon a residue, is entitled to 
have a sufficient fund set aside to pay the annuity, but when this has been 
done he cannot delay the distribution of the rest of the estate {Harbin v. 
Masterman [1896], 1 Ch. 351). 

7. Annuities as affected by the Statutes of Limitation. — If the annuity is 
only secured by the personal liability of the grantor, the Statutes of Limita- 
tion, 21 Jack I. c. 16, 9 Geo. iv. c. 14, 3 & 4 Will. iv. c. 42, begin to run 
against each instalment as it accrues {Arnott v. Holden, 1852, 18 Q. B. 593 ; 
Edwards v. Warden, 4:, L. E. 9 Ch. 495, 1 App. Cas. 281). 

An annuity charged on land is within sec. 42 of the Eeal Property 
Limitation Act, 1833, 3 & 4 Will. iv. c. 27, so that only six years' arrears 
can be recovered, and non-payment for twelve years bars the annuity 
altogether (James v. Salter, 1.837, 3 Bing. N. C. 544; Francis v. Grower, 1845, 

5 Hare, 39 ; Irish Land Commission v. Grant, 1884, 10 App. Cas. 14). 

Having regard to see. 10 of the Eeal Property Limitation Act, 1874, 37 

6 38 Viet. c. 57, it would seem to make no difference that the annuity is 
secured by an express trust (see, however, Hughes v. Coles, 1884, 27 Ch. D. 
231). 

An annuity charged on personalty only is not within sec. 42 of the Act 
of 1833, but it is a legacy within sec. 40 of that Act and sec. 8 of the Eeal 
Property Limitation Act, 1874, 37 & 38 Viet. c. 57 {Roch v. Callen, 1847, 6 
Hare, 531 ; AshweWs Will, 1859, John. 112). 

All annuity charged on real and personal estate is within sec. 42 of tlie 
Act of 1833, and is barred by non-payment for twelve years {Dower v. Dower, 
1885, 15 L. E. Ir. 264; In re Nugenfs Trusts, 1885, 19 L. E. Ir. 140). 

8. Miscellaneous. — An annuity given by a will is included in the term 
legacies, used in the will, unless there is evidence of a contrary intention 
{Heath v. Weston, 1853, 3 De G., M. & G. 601 ; Gaskin v. Rogers, 1866, L. E. 
2 Eq. 284). 

And annuities are payable in the same order of priority as legacies, 
unless there is something in the will to give them priority {Miller v. Hud- 
dlestone, 1851, 3 Mac. & G. 513). 

A gift by will of a clear annuity means an annuity free from legacy 
duty, but a direction to invest a smn sufficient to produce a clear annual 
sum, and pay the income of the fund to the legatee, is not free from duty, 
as the word “clear” in that case may be referred to the costs of investment 
{Haynes v. Haynes, 1853, 3 De G., M. & G. 590 ; Pridie v. Field, 1854, 19 
Beav. 497). 

A gift by will of an annuity, free from deductions, does not entitle the 
annuitant to have the income-tax paid at the expense of the estate, unless 
there is something to show that the testator includes income-tax in the 
word deductions {Gleadow v. Leatham, 1882, 22 Ch. D. 269 ; In re Buckle, 
Williams v. Mwrson [1894], 1 Ch. 286). 

An annuity given by will commences from the testator's death, and, if 
payable quarterly or half-yearly, the first payment is due at the end of the 
first quarter or half-year from the death {floughton v. Franklin, 1823, 1 
Sim. & St. 390, 24 E. E. 201). 

Arrears of an annuity do not as a general rule carry interest {Torre v. 
Browne, 1865, 6 H. L. 665 ; Edwards v. Warden, 1876, 1 App. Gas. 281). 

See further, Abatement of Annuities. 
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Antiulment of Bankruptcy.— See Bankeuptoy. 


Annulment t>f Composition. — See Baneeuptcy. 


‘ Answer. — This was the name for the defendant's pleading in reply 
to the facts alleged in the bill filed by a plaintiff in a Chancery suit, under 
the old system before the Judicature Act. It differed from pleas at common 
law chiefly in two particulars : (1) That the defendant in his answer went 
minutely into the details of his evidence instead of relying on general 
denials ; (2) That he swore to the truth of its contents. Its place is now 
taken by a defence. In divorce proceedings, the reply of the respondent to 
the petition is still called an answer. See Campbell's (Lord) Act (libel). 


Ante litem motam. — Before litigation commenced. 


Antecedent Debt. — An expression used in different branches 
of law, ^8 equivalent to a past or pre-existing debt, especially in con- 
nection with the subject of consideration. An admission of an antecedent 
debt, or a promise to pay it, by the debtor, may be relied on either as an 
account stated, or as merely evidence of the original cause of action. As 
to the distinction in pleading, see E. S. C., Order 20, r. 8. A promise by A. 
to pay a debt due by B. is not binding unless there be some new considera- 
tion, such as a giving of credit or forbearance to press for payment, or 
unless credit was originally given to B. at A.'s request {Johnston v. 
Nicholls, 1845, 1 C. B. 251). But if a guarantee for the repayment of an 
advance is ambiguous, parol evidence may be given to show that the 
advance was not a past one, but was made simultaneously with the 
execution of the guarantee {Haigh v. Brooks^ 1840, 10 Ad. & E. 309; 
Goldshede v. Swan, 1847, 1 Ex. Eep. 154), or that the guarantee was intended 
to be a continuing security for the balance of a current account (see 
In re Boys, 1870, L. E. 10 Eq. 467). When a mercantile agent pledges his 
principal’s goods for an “ antecedent debt,” the title of the principal is not 
affected; by sec. 4 of the’ Factors Act, 1889, the pledgee acquires “no 
further right to the goods than could have been enforced by the pledgor 
at the time of the pledge.” The lien of a factor upon goods intrusted to 
him for sale by his principal does not extend to a debt incurred before his 
employment as factor {Houghton v, Matthews, 1803, 3 Bos. & Pul. 485, 7 E. E. 
815). An assignment of the whole of a debtor’s property in consideration 
of a past debt, there being no substantial present equivalent for the 
assignment, and no bond fide agreement to make further advances, is 
necessarily an act of bankruptcy {In re Wood, 1872, L. E. 7 Ch. 302). On 
the other hand, an antecedent debt is a good consideration within the 
meaning of the Statute 13 Eliz. c. 5 ; so that, in order to set aside the 
transaction under the Statute, it is necessary to show that it was not 
bond fide. If the assignment deals only with a j)art of the debtor’s 
property, it may be void as a fraudulent preference. As to the distinction 
between an antecedent debt and an antecedent liability which has not 
yet ripened into a debt, see Kaltenbach v. Leivis, 1885, 10 App. Gas. 617 ; 
v. MindUvich, 1888, 69 L. T. 400; Richardson v. Harris, 1889, 

22Q. B. D. 268. 
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Antenatus denotes a child bom before the marriage of its 
parents. Legitimation per svhsequem matrimonium was first ordained by a 
constitution of Constantine as to existing children, and the civil law 
ultimately allowed legitimation in all cases if the ’parents had lived in 
concubinage. The canon law recognises all antenati to be as legitimate to 
inherit as children born after marriage (Burge, Foreign and Colonial Law, 
vol. i. 92. See p. 101, ibid., for the laws prevailing in difierent countries). 

Foreign jurists generally agree that as the validity of a marriage depends 
on the law where it is celebrated, the same law ought to govern the 
legitimacy of the offspring ; so that if, in the country of marriage, — ^at all 
events, if the parents were domiciled there, — antenati would be legitimated, 
they ought to be legitimated in all countries for all purposes, including 
heirship of real estate (Story, Conflict of Laws, 8th ed., p. 118). 

Subsequent marriage in England does not remove illegitimacy, though 
it does in Scotland, where antenati inherit as heirs. 

English law was settled as to heirship since the Statute of Merton, c. 9, 
when the Earls and Barons resolved that they would not change the law of 
England that an antenatus could not inherit land. It was so decided in 
Doe V. Vardilly 1840, 2 Cl. & Fin. 571 ; 7 Cl. & Fin. 895. Nor can a father 
inherit from his antenatus son {Don's Estate, 1857, 4 Drew. 196). This 
rule does not apply to devises by will, under which antenati can take 
{Grey v. Stamford [1892], 3 Ch. 88). 

An antenatus cannot be legitimated per suhsequens matrimonium> unless 
the father was domiciled in a country whose laws allowed such legitimation 
both at the time of birth and of marriage {Vaucher v. Solicitor of the 
Treasury, 1887-88, 40 Ch. D. 216 ; Wright's Trusts, 1856, 2 Kay & J. 595). 

It was assumed in Doe v. Vardill that an antenatus, legitimated by the 
law of his country, could succeed to personal estate ; and it was decided in 
Andros v. Andros, 1883, 24 Ch. D. 637, that an antenatus was entitled to 
share in personalty left by will. In Skottowe v. Young, 1871, L. E. 11 Eq. 
474, an antenatus was held only liable to one per cent, legacy duty on the 
proceeds of sale of English land devised on trust to sell. 

An antenatus can participate under the Statute of Distributions 
{Goodman's Trusts, 1881, 17 Ch. D. 266, overruling some previous cases). 

See Bastard ; Legitimacy. 


Anticipation, Restraint on.— See Husband and Wife; 
Eestraint on Anticipation. 


Anticor.— See Warranty. 


Any. — *‘Any” is a word which excludes limitation or qualification 
{per Fry, L. J., Duck v. Bates, 1884, 12 Q. B. D. 79 ; and Beckett v. Sutton, 
1882, 61 L. J. Ch. 433). But its generality may be restricted by the 
subject-matter or the context {Ex parte Bagster, 1883, 24 Ch. D. 477). 

The various meanings of which “ any ” is capable in different circum- 
stances are exhaustively set out in Stroud. 


Apartments.— An agreement to let or take apartments in a 
house, which, if executed by entry, would amount to a demise, is a contract 
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of an interest in lands, within s. 4 of the Statute of Frauds, and must be in 
writing {Inman v. Stamp, 1815, 1 Stark 12, 18 R. E. 740; Edge v. Strafford, 
" 1831, 1 Cromp. & J. 391) ; not so an agreement for board and lodging 
^ where no specific roomft are demised to the lodger {Wright v. Stavert, 1860, 
*2 E &E. 721; 29 L. J. Q. B. 161). A person who has agreed to take 
apartments, but who has never entered, is not liable for use and occupation, 
but may be sued for damages for breach of his agreement to become tenant 
^ (Edge v. Straffcrrd, supra; Lowe v. Ross, 1850, 5 Ex. 653, 19 L. J. Ex. 318 ; 

V. ly Heinrich, 1853, 13 C. B. 892, 22 L. J. C. P. 219). 

‘ As to stamp duty, see s. 78 of the Stamp Act, 1891. 

If the tenant has entered into occupation, he may maintain a possessory 
action for a disturbance of his possession and enjoyment of the premises 
{Wright v. Stavert, supra) — a remedy which is not open to a mere lodger 
(see Monks v. Dykes, 1839, 4 Mee. & W. 567). In the absence of an agreement 
to the contrary, the tenant has also an incidental right to the use of every- 
thing necessary to his enjoyment of the premises, such as the door-bell 
and knocker, the skylight of the staircase, and the water-closet ( Underwood 
V. Burrows, 1835, 7 C. & P. 26). The landlord is under no implied obliga- 
tion to take care of the goods of his tenant {Holder v. Soulby, 1860, 
8 C. B. N. S. 254, 29 L. J. C. P. 246), though he will be liable for loss 
caused by his gross negligence or misconduct {Clemh v. d*Arenberg, 1883, 
C. & E. 42). 

The rent of furnished apartments is deemed to issue entirely out of the 
realty, and may therefore be distrained for {Newman v. Anderton, 1806, 

2 Bos. & P. N. K. 224). See Distress. 

In letting furnished apartments for immediate occupation, the landlord 
impliedly undertakes, in the absence of express stipulation, that they are in 
a habitable state {Wilson v. Finch-Hatton, 1S77 , 2 Ex. D. 336, 46 L. J. 
Ex. 489 ; approving the decision in Smith v. MarraUe, 1843, 11 Mee. & W. 5 ; 
see also Carrtpbell v. Lord Wenlock, 1866, 4 F. & F. 716). This implied 
obligation is not merely a warranty for breach of wliich the landlord 
is liable in damages ; it is a condition, upon breach of which the tenant 
may at once rescind the contract and refuse to occupy the premises or pay 
the rent. The condition is broken if the rooms are so infested by vermin 
{Smith V. MarraUe, supra), or so insanitary, by reason of defective drainage 
( Wilson V. Fineh-Hatton, supra), or of the presence of contagious illness 
{Bird V. Chreville, 1884, C. & E. 317), as not to be reasonably fit for habita- 
tion. But the implied obligation relates only to the time fixed for the 
commencement of the tenancy; there is no implied warranty that the 
apartments shall remain in a sanitary condition during the tenancy, even if 
the landlord resides in the house and supplies attendance and service 
{Sarsm y. Roberts [1895], 2 Q. B. 395). 

Furnished apartments being ordinarily let for short periods, a tenancy 
from year to year is not readily inferred (see Wilson v. Abbott, 1824, 

3 Bara. & Cress. 88) ; but, except in this respect, the law relating to the 
duration of the tenancy and the requisite notice to quit does not differ from 
the law applicable to tenancies generally. See Landlord and Tenant ; 
Lodger; Notice to Quit. 


. Apology.— By sec. 2 of Lord CampbelFs Act (6 & 7 Viet. c. 96), 
it 18 a defence to an action for a Hbel contained in any public newspaper, 
Periodical publication, for the defendant to plead and prove that the 
libel was inserted “ without actual malice, and without gross negligence, and 
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that, before the commencement of the action, or at the earliest opportunity 
afterwards, he inserted in such newspaper or other periodical publication a 
full apology for the said libel.” The defendant must pay money into Court 
with any plea under this section, or it will be treated as a nullity (8 & 9 
Viet. c. 75, 8. 2). Hence no other defence denying liability can now be 
joined with such a plea (Order 22, r. 1). But the fact that such a pay- 
ment has been made must not be mentioned to the jury (Order 22, r. 22). 

Again, by s. 1 of the same Act, the defendant in any action for 
defamation may give in evidence, in mitigation of damages^ that he made 
or offered an apology to the plaintiff for such defamation before the com- 
mencement of the action, or as soon afterwards as he had an opportunity of 
doing so, in case the action shall have been commenced before there was an 
opportunity of making or offering such apology.” The defendant must ^ve 
notice to the plaintiff of his intention to tender such evidence at the time 
when he delivers his defence. 

And wholly apart from these sections, a defendant is always allowed to 
give evidence of any apology or other amends in mitigation of damages, even 
though such apology was not made “ at the earliest opportunity after the 
commencement of the action” {Smith v. Harrison, 1856, 1 F. & F. 565). 
Sometimes the defendant apologises for the first time in his defence, though 
such pleading is not strictly permissible. But a tardy or reluctant apology 
will not help a defendant much, especially if the plaintiff demanded an 
apology before action without success. 

A retractation should be made as publicly as the charge, and as far as 
possible to the same persons. In the case of a slander, heard only by few, 
the plaintiff should be content with a letter of apology addressed to himself, 
fully retracting the charge, which can be shown to everyone who heard the 
defendant’s words. But if the charge was made publicly in a newspaper, 
the apology also should be made publicly, and in the same newspaper. It 
should be printed in type of ordinary size, and in a part of the paper where 
it will be seen ; not hidden away among the advertisements or notices to 
correspondents {Lafone v. Smith, 1858, 3 H. & N. 735). The defendant 
should also do all in his power to stop any further circulation of the libel. 

An apology should always be frank and full. If made promptly 
it will often put an end to the action. But a guarded half-hearted 
apology will be of no avail. The defendant must not try to excul- 
pate himself or justify his conduct. It is no use to publish a para- 
graph expressing astonishment at the receipt of a lawyer’s letter, and 
attempting to explain away or minimise an imputation clearly made. It 
is still worse to assert, as is sometimes done, that the defendant has done the 
plaintiff a kindness in making a false charge against him, as it “ has afforded 
him an opportunity of publicly denying it ! ” A mere correction is not an 
apology. A statement cannot be called an apology, unless it both un- 
reservedly withdraws all imputation, and expresses regret for having made it. 
The sufficiency or insufficiency of an apology is peculiarly a question for the 
jury. Though it should be full, it need not be abject ; the defendant is not 
bound to insert an apology dictated by the plaintiff ; but it must be such as 
an impartial person would consider reasonably satisfactory under all the 
circumstances of the case {Risk Allah Bey v. Johnstone, 1868, 18 L. T. 620). 

Apostasy* — Apostasy (apostada, (d^rotfraff/a)) denotes generally the 
abandonment of principles previously held, but specially ^e renunciation 
of belief in Christianity. According to Bracton (temp. Hen. ii.), such re- 
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nunciation was in his time punished by death by burning. ^ Later, apostates 
seem to have been punished only by the spiritual Courts'; but by Statute 
9 & 10 Will. III. c. 32 (1698), all persons educated in, or having at any time 
made profession of, the Christian religion, who should deny the Godhead of 
the Persons of the Holy Trinity, or assert that there are more Gods than 
one, or deny the truth of Christianity or the divine authority of the 
Scriptures, were rendered liable, for the first offence, to disability for all 
offices, and for the second, to disability to plead in any Court and to 
imprisonment for three years. This statute was repealed by 53 Geo. iii. 
c. 160, s. 2 (1813), so far as related to denials regarding the Holy Trinity. 
Before the Eeformation, if a monk broke forth from his convent, a writ 
de apostata capiendo was directed to the Sheriff for his apprehension. See 
Blasphemy; Christianity. 


Apothecary. — An apothecary prescribes, prepares and sells drugs, 
and also prepares and sells drugs prescribed by others {Bose v. College of 
Physicians, 1703, 5 Bro. P. C. 553 ; Woodward v. Ball, 1834, 6 Car. & P. 
677). A qualified practitioner under the Medical Acts, who is not an 
apothecary, may only supply drugs “in respect of his practice” (Medical 
Act, 18^6, s. 6 ; see Leman v. Fletcher, 1873, L. E. 8 Q. B. 319). A chemist 
may only supply drugs, he may not prescribe them (see Chemist ; and 
Apothecaries Company v. Oreenough, 1841, 1 Q. B. 799). The licence of the 
Society of Apothecaries, London, was, before the Medical Act, 1886, one of 
the lower qualifications for registration under the Medical Acts (Medical 
Act, 1858, s. 15), but for such registration, after the first of June 1887, the 
qualifying examination in medicine, surgery, and midwifery prescribed by 
the Medical Act, 1886 (see ss. 2 and 3) must be passed. The Society of 
Apothecaries, London, was incorporated by royal charter (15 James i.). 
Its privileges and duties are now regulated by the Apothecaries Act, 1815, 
and the Amendment Act, 1874. The Act of 1815 makes provision for the 
examination of and granting certificates to apothecaries and their 
assistants, imposes penalties on persons practising as apothecaries, or 
assistant-apothecaries, without being certificated (ss. 14, 17 and 20), and 
forbids any apothecary to recover any charges in a court of law, unless he 
prove that he had obtained a certificate (s. 21) at the time when he 
rendered the services, or Supplied the drugs, for which the charges are 
claimed {Leman v. Houseley, 1874, L. E. 10 Q. B. 66). The prohibition of 
the Act is still in force (Davies v. Malcana, 1885, 29 Ch. D. 596), except that 
by the Medical Act, 1886, s. 6, any medical practitioner, registered under 
the Medical Acts, is entitled to practise medicine, and recover in respect of 
such prcmtiM any charge in respect of medicaments, and any fees. An 
apothecary, who is himself duly licensed, cannot recover charges for 
medicines supplied by an unqualified assistant without consulting him 
{Howarth v. Brearley, 1887, 19 Q. B. D. 303). Only one penalty is 
recoverable from a licensed person for practising contrary to the Act, 
although he gives advice to several patients {Apothecaries Company v. 
Jcrrm [1893], 1 Q. B. 89). 

The Amendment Act of 1874 repealed the provisions of the Act of 
1815, which made the service of an apprenticeship necessary, and em- 
powered the Society to strike off the list of its licentiates persons convicted 
of crime, or guilty of “infamous conduct in any professional respect.” 
See Infamous Conduct. 

Registered apothecaries are exempt from service on juries or inquests 
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(Jury Act, 1870, s. 9, and ached.), or in parish offices or in the militia 
(Medical Act, 1858, s. 35). 

A certificate of the qualification of an apothecary, purporting to be 
under the seal of the Society, is receivable in evidence without further 
proof (Lord Brougham’s Act, 14 & 15 Viet. c. 99, s. 8 ; see also Chemist ; 
Medical Practitioner; Medicine). 


Apparent (and Continuous) Easements.— Apparent 

easements are those which are manifested by some apparent sign, as the 
easement of light which is manifested by a window, or a watercourse by 
the fact of a flowing stream ; while non-apparent easements are such rights 
as support, or a right of way, if there is no track or mark from which its 
existence can be inferred. Continuous easements are those which are in 
continual exercise, though they may not be incessantly used, as support 
and light, while such a right as a right of way, which is only used from 
time to time, is not continuous. 

The doctrine of implied grants, arising on division of property 
between two or more persons, has given rise to much litigation as to 
apparent and continuous easements; it being questioned whether an 
apparent and continuous mode of use of one part of a property, for the 
beneficial enjoyment of another part by the owner of both, becomes an 
easement appurtenant to the latter, if the owner divides them by sale or 
otherwise, and makes no express stipulations on the subject. The case in 
which the question was first raised wasPyer v. Carter, 1857, 1 H. & N. 916, 
relating to a drain which ran from one house under another, both houses 
having been one formerly, but having been converted into two and sold to 
different people. This was followed by a series of cases relating to case- 
ments of various kinds, in which different opinions prevailed, and consider- 
able doubt arose as to what easements were to be regarded as apparent and 
continuous and what were not. [See Goddard on Easements, 5th ed.,p. 174.] 


Apparent Heir.— See Heir. 


Apparent Partners.— See Partnership. 


Apparent Possession.— See Bills of Sale. 


Apparitor. — The word is now used to describe the officer of an 
Ecclesiastical Court. His duty is "to convene and cite defendants into 
Court, to introduce the process emitted by the judge, and to admonish or 
cite the parties in the production of witnesses and the like.” In this 
capacity he serves all processes issuing out of an Ecclesiastical Court, and 
summons offenders and others to make their appearance therein. An 
apparitor is chosen by the ecclesiastical judge, and may be suspended by 
him ; but may not be removed at discretion when he holds his office by 
patent. An apparitor holds his office at the pleasure of Parliament, and 
does not possess a vested interest in it (10 & 11 Viet. c. 98 ; 38 & 39 Viet, 
c. 76, s. 2). Canon 135 of the Canons of 1603 provides that an apparitor shall 
not exact more fees than in " those our constitutions formerly prescribed ” ; 
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that is, Buch fees as were certified in 1597. Canon 138 limits the number 
of apparitors in any Court. If an'apparitor’s fees are withheld, he can 
recover them by an action at law, but not in an Ecclesiastical Court. 

In addition to ectdesiastical penalties, an apparitor is liable to an action 
in a temporal court for any act of falsehood in the execution of his ofiice. 

An apparitor is occasionally described as a summoner or sumner (21 
Hen. vill. c. 5, canon 138, suj^a ) ; also as a beadle. Apparitors are so called 
“ quia faciunt reos ap^rere in conspectu judicum.” 

[AtUJtorUies. — ^Ayliffe, Parergon Juris Canonid, pp. 67-71 ; Phillimore, 
Eededadiecd Law, 2nd ed., vol. ii. pp. 951-954] 


Appeal of Felony was a criminal accusation of felony made by 
a private accuser, as distingmshed from such accusation made by indictment 
of a grand jury or coroner's inquisition. It was a survival of the primitive 
customs of private war, and was in certain events tried by battle. Appeals 
in cases not capital were early superseded by actions of tort ; appeals of 
larceny fell out of use in consequence of the provisions of 21 Hen. viii. 
c. 11 (now embodied in 24 & 25 Viet. c. 96, s. 100, and 56 k 57 Viet, 
c. 71, s. 24), as to the restitution to the true owner of the stolen property, 
on conviction of the offender at the suit of the Crown (see Bentley v. 
Vilmonf, 1886, 12 App. Cas. 471). The last appeal was Ashford v. 
Thornton, 1818, 1 Barn. & Aid. 405, 19 E. E. 349, in consequence of which 
appeals were abolished by 59 Geo. ill. c. 46. 

[The history of the subject may be traced in Pollock and Maitland, 
Hist Eng, Law, ii. 464-5, 481 ; Hawk. P. C., bk. ii. c. 23 ; Stephen, Hist. 
Crim, Law Eng, i. 244-250 ; Neilson, Trial hy Combat, 1890 ; Lea, Super- 
stition and Force (2nd ed., 1878), part ii. ; Bigby v. Kennedys, 1770, 5 Burr. 
2643.] 


Appeals. 

I. To THE House of Lokds. 

As to the origin of the appellate jurisdiction of the House of Lords, see 
Dennison and Scott, Practice of the H. of L,, p. xvii ; Freeman, Norman 
Conquest, vol. v. p. 386. ' 

The House of Lords exercised an appellate jurisdiction at least from 
1278. The old procedure by petition, and writ of error will be found in 
Dennison and Scott, pp. xxxi.-xxxvii, and also an account of tryers and 
receivers, p. xxxiv. A special provision for providing a tribunal of the 
House of Lords, consisting of a prelate, two earls, and two barons, was 
enacted by 14 Edw. ill. c. 5, 1340. After 1413 the Lords seem to have 
hardly exercised their jurisdiction till after the accession of James i. The 
Lords only began to exercise an equitable appellate jurisdiction in the time 
of Charles the First (Dennison and Scott, p. xxxvii). 

In the year 1675, the House of Commons made great protests against 
the jurisdiction of the House of Lords, where members of the Commons 
were concerned, but the House of Lords declared “that it is the un- 
doubted right of the Lords in judicature to receive and determine, in 
time of Parliament, appeals from inferior courts, though a member of 
either House be concerned therein, that there may be no failure of justice 
in the land) and from this right and the exercise thereof, the Lords 
will not depart” {Journals^ Lords^ vol, xii p. 695). 
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There was subsequently a threatening resolution of the House of 
Commons, and a response by the Lords, so the king prorogued Parliament. 
After it reassembled in February 1677, the Lords resumed the hearing of 
appeals without objection from the Commons, and* from that time their 
jurisdiction has remained undisputed. The principle of the jurisdiction was 
a delegation by the Crown of its final authority (Hale, Lords Jurisdiction^ 
p. 190). 

In 1876 the Appellate Jurisdiction Act, 1876, endorsed this principle 
by sec. 4, which enacts that every appeal shall be brought by way of 
petition to the House of Lords, praying that the matter of the order 
or. judgment - appealed against may be reviewed before Her Majesty the 
Queen in her Court of Parliament. 

A discussion arose in 1693 as to whether the House of Lords had an 
original jurisdiction, but after a considerable controversy the matter was 
settled by consent, and the Lords ceased to exercise an original jurisdiction. 

At the end of the last century the amount of judicial business greatly 
increased, and in 1812 an appeal committee was appointed to assist in 
getting rid of the arrears of cases. This committee has been appointed 
regularly ever since. A full description of this and the practice 
before it, will be found in Dennison and Scott, pp. 28, 29; see 
Directions for Agents^ 20. Counsel are not heard before the committee. 

From time to time measures were taken for improving the system of 
final appeals, which will be found fully stated in Dennison and Scott, 
p. lii., including the creation of life peerages. 

In 1873, by the Judicature Act, 1873, the jurisdiction of the Lords to 
hear English appeals was abolished, but the question was reconsidered and 
the jurisdiction finally restored under the provisions of the Appellate 
Jurisdiction Act, 1876, coming into force on the 1st November 1876. This 
Act, as amended by the Appellate Jurisdiction Act, 1887, the Appeal {Formd 
Pauperis) Act, 1893, and the Statute Law Eevision Act, 1894, now governs 
the practice in the House of Lords. 

By sec. 3, in England, an appeal lies to the House of Lords from any 
order or judgment of Her Majesty’s Court of Appeal. 

Divorce and Legitimacy Appeals. — There was a difficulty in 
divorce cases (see Dennison and Scott, p. 175), but this was removed by 
the Judicature Act, 1881, s. 9, which provided that all appeals which, 
under 20 & 21 Viet. c. 85, s. 55, or under any other Act, might be brought 
to the “full Court” (the Court for divorce and matrimonial causes), 
should henceforth be brought to the Court of Appeal. The decision of 
the Court of Appeal on any question arising under the Acts relating to 
divorce and matrimonial causes, or to the declaration of legitimacy, should 
be final, except where the decision was upon the grant or refusal of a 
decree on a petition for dissolution or nullity of marriage, or for a 
declaration of legitimacy, or was upon a question of law on which the 
Court of Appeal gave leave to appeal ; and save, as aforesaid, no appeal 
should lie to the House of Lords under the said Acts. Appeals are to 
be brought within one month after the decision of the Court of Appeal, 
if the House of Lords is sitting, or, if not, within fourteen days after the 
House of Lords next sits. An appeal in a matrimonial cause to the 
House of Lords lies only from the Court of Appeal (Cleaver v. Cleaver, 
1884, 9 App. Cas. 631 ; see Annual Practice, 1897, p. 125). 

Bankruptcy. — Under the Bankruptcy Act, 1883, s. 104 (c), an appeal 
lies from the Court of Appeal to the House of Lords only with the leave of 
the Court of Appeal For defect by bankruptcy, see Directions for Agents, 39. 
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Pauper Appeals. — Under the Appeal {Formd Pauperis) Act, 1893, 
B 1, where a petition is presented for leave to sue in formd pauperis^ 
Bjid'the House, on the report of its appeal committee, determines that 
there is no primd fa&ie case for an appeal, the House may refuse the 
prayer of the petition. For practice in pauper appeals, see Annual 
Practice, ^1897, yol i. p. 412; vol. ii. p. 401; direction as to pauper costs, 
ibid., p. 415 ; Directions for Agents, 16 and 19 ; Johnson v. Lindsay [1892], 
App. Gas. 110. 

Criminal Causes. — In England matters of a criminal nature could 
only be brought before the House of Lords by writ of error. See Error, 
Writ of. A writ of error lies for every substantial defect appearing on 
the face of the record, for which the indictment might have been quashed, 
or which would have been fatal on demurrer, or in arrest of judgment, 
provided such defect is not cured by verdict (Archbold, Criminal Proceedings, 
21st ed., 217). The mode of bringing writs of error was regulated by 
numerous statutes (Dennison and Scott, p. 3). Writs of error lay from the 
Queen’s Bench Division to the Court of Appeal, but not from the Court of 
Appeal to the House of Lords ; but there is, under the Appellate Jurisdic- 
tion Act, 1876, s. 3, an appeal from any order or judgment of the Court of 
Appeal, which includes the judgment of the Court of Appeal on a writ of 
error, "^e appeal is subject to the provisions of the last-named Act and 
the standing orders of the House. By sec. 10, the consent of the Attorney- 
General, or other law officer of the Crown, must be obtained, in any case 
where proceedings in error on an appeal could not hitherto have been had 
in the House of Lords without the fiat or consent of such officer (see 
Dennison and Scott, pp. 3-6; Annual Ch. Pr., 1897, p. 109). Sec. 25 of 
the Act gave a definition of error, which is now repealed by the Statute 
Law Revision Act, 1894. 

Sec. 4, — Every appeal shall be brought, by way of petition, to the 
House of Lords, praying that the matter of the order or judgment appealed 
against may be reviewed before Her Majesty the Queen in her Court of 
Parliament, in order that the said Court may determine what of right, and 
according to the law and custom of this realm, ought to be done in the 
subject-matter of such appeal. 

Sec. 5. — An appeal can only be heard by not less than three of the 
following persons : the Lord Chancellor, the Lords of Appeal in Ordinary 
(see ss. 6 and 14), and peers of Parliament holding, or having held, high 
judicial offices. 

Peers not specially qualified have voted {Annual Practice, p. 107). High 
judicial offices are defined by sec. 25, as “ the office of Lord Chancellor, or of 
a paid judge of the Privy Council, or a judge of the superior courts of Great 
Britain and Ireland” {Annual Practice, p. 115). 

Sec. 6 provides for the appointment of two Lords of Appeal in Ordi- 
nary, and their qualifications, their salary, and position (see the Appellate 
Jurisdiction Act, 1887, s. 2). 

Sec. 7 provides for the pensions of Lords of Appeal. 

Sec. 8 (altered by the Statute Law Revision Act, 1894) provides for the 
hearing of appeals during the prorogation of Parliament, and sittings now 
take place in November. Any Lord of Appeal, though not an ordinary Inrd 
of Appeal, may take his seat and the oaths at any such sitting (Appellate 
Jurisdiction Act, 1887, s. 1). 

Sec. 9. — The Queen may, under her sign-manual, authorise the hearing 
of appeals during the dissolution of Parliament. 

Sec. 10. — ^The consent of a law officer is necessary, in any case where 
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proceedings in error, or on appeal, could not hitherto have been had in the 
House of Lords without the consent or fiat of such ofl&cer. 

Sec. 11 (as amended by the Statute Law Kevision Act, 1894). — An 
appeal shall not lie from any of the Courts from which an appeal is given 
by this Act, except in the manner provided by this Act, and subject to such 
conditions, security for costs, and time, and generally as to all matters of 
practice and procedure as may be imposed by orders of the House of Lords 
(see Practice and Standing Orders, Annual GIi. Pr., 1897, vol. ii. part v.). 

By Stg. Order 4, appeals are to be dismissed, if conditions are not com- 
plied with. 

Sec. 14.— A third and fourth Lord of Appeal in Ordinary may be 
appointed, and vacancies in such cases may be filled up. Such Lords of 
Appeal shall be the same in all respects as a Lord of Appeal appointed 
under the power before given by this Act. 

For practice, forms, directions to agents, and standing orders, see 
Annual Practice, 1897, vol. ii. part v., and Dennison and Scott. 

Petition of Appeal — Every appeal must be by petition, printed on 
parchment, and must, except in certain cases, be lodged within one year of 
the decree or order appealed from. Two clear days' notice of the intention 
to present the appeal, together with a correct copy, must be served on the 
respondents before presentation, and a certificate of such service entered on 
the appeal. Two counsel must certify the petition and its reasonableness. 

Order of Service. — See Directions for Agents, 3 ; Stg. Order 3. 

Security for Costs {Directions for Agents, 5, 15, 41, and 42 ; Stg. Order 4). — 
The solicitors of the respondents should appear and enter their names. 
Only solicitors appearing are entitled to notice of meeting of the appeal 
committee. 

Incidental Petitions and forms of petitions, in certain cases, are provided 
for by Directions for Agents, 18 and 19 (see Annual Practice, 1897, pp. 395, 
401, Appendix C). 

Appeal Committee. — See supra. 

Lodgment of Causes and Appendices. — Printed cases have to be lodged (see 
Directions for Agents, 21, 22; Stg. Order (1) (3)); to be signed by one 
counsel (Stg. Order 7 ; Directions for Agents, 26) ; respondents' cases 
{Directions for Agents, 30, 31) ; forty copies of each case and Appendix are 
required to be lodged {Directions for Agents, 29 ; “ Forms of Printed Cases,” 
Directions for Agents, 27, 28). 

Joint Case. — In an appeal from a special case, it is optional to lodge a 
joint case {Directions for Agents, 22). 

Appendix. — Appendices have to be lodged with the cases {Directions for 
Agents, 23, 24, and 29 ; Stg. Order 5). Tlie appellant must furnish the 
respondent with a proof copy of the Appendix and ten printed copies 
{Directions for Agents, 24). The costs of the Appendix, and the form of 
Appendix, are regulated by Directions for Agents, 25, 27, and 28. 

Exchange of Gases. — After lodgment, the respective cases are exchanged 
{Directions for Agents, 32). 

Setting Down for Hearing. — A cause may be set down a?; parte {Direc- 
tions for Agents, 30). For general directions, see Directions for Agents, 33 : 
Stg. Order 5 (1). 

Comb under Compromise are, if no compromise is arrived at, placed at 
the bottom of the list {Directions for Agents, 34). 

Hearing of the Appeal. — ^Agents are required to have originals of the 
documents printed {Mrections for Agents, 35; Annual Practice, 1897, vol. 
ii p. 396). 
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AhAerM^ on Death (see Diredums for Agents, 39 ; Stg. Order 8).— In the 
event of the death of a party to the appeal, notice must be given to the 
Clerk of the ParHaments by letter, and must state whether the appeal is, or 
is not, abated. Direction 39 explains when abatements occur. See also 
Abatement. 

Gross Appeals, — Stg. Order 6 ; Dennison and Scott, p. 91. 

Expiry of Time during the Recess. — Stg. Order 7. 

Costs. — Forms of bills of costs may be obtained at the office for the sale 
of printed papers (House of Lords, App. E). As to taxation of costs, Stg. 
Order 10; Directions for Agents, 41; Annual Practice, vol. ii. p. 396-7. 
Dennison and Scott {Practice of the House of Lords) and the Annual Prac- 
tice furnish between them a full account of proceedings on appeals to the 
House of Lords. 

II. To THE Pkivy Council. 

As to appeals to the Privy Council from India and the colonies 
and dependencies abroad, see Privy Council. The remaining appellate 
jurisdiction of the Privy Council falls under two heads — (1) Appeals in 
ecclesiastical matters, and (2) Appeals from judgments and orders under 
the Naval Prize Act, 1864. Appeals of the former kind are either 
from tli^ Court of the Archbishop of Canterbury, under 25 Hen. viil. 
c. 19, and 2 & 3 Will. iv. c. 92, or from that and certain other Courts 
under various Acts of Parliament; in particular The Church Discipline 
Act, 1840, The Public Worship Eegulation Act, 1874, and The Clergy 
Discipline Act, 1892. As to appeals from the Court of Arches at Can- 
terbury, these lay originally to the High Court of Delegates, but 
were transferred by 2 & 3 Will. iv. c. 92, to the sovereign in council ; this 
jurisdiction of the Privy Council being referred in the following year, by 
3 & 4 Will. IV. c. 41, to the Judicial Committee of the Privy Council 
formed under the last-mentioned Act. Special provision was made with 
regard to the constitution of the Judicial Committee for the hearing of 
ecclesiastical appeals by the Appellate Jurisdiction Act, 1876, 39 & 40 
Viet. c. 69, sec. 14 of which enacted that the sovereign might, by order in 
council, issue rules for the attendance on the hearing of cases of this sort, 
as assessors, of such number of the archbishops and bishops of the Church 
of England as the rules might determine. And in November 1876, in 
accordance with that provision, rules were issued (L. E. 2 P. D. 384), 
by which the Archbishop of Canterbury, the Archbishop of York, and the 
Bishop of London became ex officio assessors of the Judicial Committee on 
the hearing of ecclesiastical cases, performing their duties in rotation for 
periods of one year each, while the other bishops of dioceses, within the 
provinces of Canterbury and York, were ordered to attend as assessors, four 
at a time, for one year in rotation, beginning with the four junior bishops 
and advancing to the senior bishop, who being reached, the rotation would 
again revert to the junior bishop. Accordingly, five ecclesiastical assessors 
may sit on the trial of ecclesiastical appeals, and by the rules three of these 
present, though this number may, without invalidating the pro- 
ceedings, be, through death or illness, reduced to two during the progress of 
a case. All spiritual causeis whatever that are competent to the Court of 
Arches (see Arches, Court of), whether affecting the sovereign or not, may be 
^ ^ udicial Committee so constituted {Gorham v. Bishop of Exeter, 

^ ^p. 630), and in this way even complaints regarding offences com- 

mitted by bishops may come within the Committee's cognisance {Ex parte 
and Others, In re Bishop of Lincoln, 1888, 58 L. J. P. C. 32), but 

. VOL. I. ^ 18 
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where the matter is not one properly coming within the archbishop’s 
jurisdiction, even though considered in his Court, as, for example, where the 
Privy Council is asked to review an appeal to the archbishop against the 
decision of a bishop in a matter in which the latter had exclusive jurisdic- 
tion, no appeal will lie {Poole v. Bishop of London^ 1850, 14 Moo. P. C. 262). 
Subjects of appeal may consist either of grievances (gravamina), such as a 
refusal by the inferior court to hear certain witnesses or evidence, or of 
definitive, ie, final, judgments or orders, such as parts of a decree {Bead v. 
Bishop of Lincoln [1892], App. Cas. 644), or of interlocutory decrees 
having the force of definitive judgments, such as an exception or plea in 
bar at the outset of a cause which prevents it going further {Boyer v. Bishop 
of Norwich [1892], App. Cas. 417). As a rule, doctrines will not be 
reviewed, but occasionally even these may come under consideration in- 
directly, as where ceremonials complained of represent doctrines (see Read 
V. Bishop of Lincoln, supra). With regard to appeals under the Church 
Discipline Act, 1840, 3 & 4 Viet. c. 86, which dealt with all kinds of 
clerical ofiFences, though the cases now coming under it are limited for the 
most part to matters of doctrine, simony (q^v.), etc., if the archbishop hear the 
complaint in the first instance, his decision will be reviewed, but not if he 
heard it on appeal from a bishop. The Public Worship Regulation Act, 
1874, 37 & 38 Viet. c. 85, again enacts, that on a representation being 
made by the archdeacon, or a churchwarden, or any three parishioners, or 
in the case of cathedral or collegiate churches, any three inhabitants of the 
diocese, to the bishop, that improper alterations, omissions, or additions, 
have been made to the services, rites, or ceremonies, the bishop may hear it, 
or else a special case may be stated and transmitted to the judge of the 
Provincial Courts of Canterbury and York, in which last case an appeal will 
lie to the Privy Council, such appeal not, however, going beyond the case 
stated by the judge, and fresh evidence not being admitted. And, lastly, 
the Clergy Discipline Act, 1892, 55 & 56 Viet. c. 32, introduces a new and 
exclusive procedure for cases of immorality on the part of clergymen, 
though not for questions of ritual or doctrine ; the bishop of the diocese or, 
in the alternative, the parishioners, being allowed to prosecute such in the 
Consistory Court {q.v.) of the diocese, in which event either party to a case 
may appeal against the judgment of the Consistory Court in respect of any 
matters of law arising in the case to the Provincial Court (q^v.), or to the Privy 
Council, in either case finally. The procedure and practice in all ecclesias- 
tical cases vary but little, and are similar to those in colonial appeals. (See 
Privy Council.) 

Secondly, As to appeals from decisions under the Naval Prize Act, 1864, 
27 & 28 Viet. c. 25. By sec. 5 of that Act an appeal lies from a decree 
or order of any Prize Court {q^'o.) to the sovereign in council as of right, in 
the case of a final decree or order, and in other cases with the leave of the 
Court making the decree or order. And by the Judicature Act, 1891, 54 
& 55 Viet. c. 53, the High Court in England is constituted a Prize Court 
within the meaning of the Naval Prize Act, 1864, with full jurisdiction 
over the high seas and throughout the British dominions ; and subject to the 
rules of that Court, all causes and matters within the jurisdiction of the 
High Court as a Prize Court are assigned to the Probate, Divorce, and 
Admiralty Division of the Court, subject to a right to appeal from that Divi- 
sion to the Privy Council (s. 4). See Admiralty Division. A right to 
appeal also lay under 26 & 27 Viet. c. 24 to the Privy Council 
from the Vice-Admiralty Courts, though only with leave of the judges 
of these Courts, in respect of any decree having the effect of a definitive 
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Behtence or final order ; but by 63 & 64 Viet. c. 27, the Vice-Admiralty 
Courts are abolished and their jurisdiction is transferred to the Colonial 
Courts of Admiralty, which may get authority to act in prize cases 
and under the Slave Trade Acts, 36 & 37 Viet. c. 88 and 42 & 43 
Viet. c. 38, in which event the judgments of such Courts, if defini- 
tive, and if the Court appealed from grants leave of appeal, shall be 
subject to be reviewed by the Privy Council. The only special regula- 
tions as to prize appeals which need be mentioned are, that in the case of 
such from the Probate, Divorce, and Admiralty Division, the usual inhibi- 
tion, or direction to the inferior court to abstain from further proceedings, 
must be abstracted within three months of the order or decree appealed 
from being issued, though the Judicial Committee may, if they see fit, ex- 
tend this period, while in the case of prize appeals from Colonial Courts of 
Admiralty, unless the rules of these Courts provide otherwise, the petition of 
appeal must be lodged within six months of the date of the judgment 
appealed from, or of the date of the leave to appeal being granted (53 & 54 
Viet. c. 27, s. 6). 

III. The Court of Appeal and Appeals thereto. 

The Court of Appeal is one of the two permanent divisions of the 
Supreme /Court of Judicature, the other division being the High Court of 
Justice (Jud. Act, 1873, ss. 3 and 4). It consists of certain ex ojjkio judges, 
namely, the Lord Chancellor, president (Jud. Act, 1875, ss. 4 and 6) ; every 
person who has held the office of Lord Chancellor (Jud. Act, 1891, s. 1) ; 
the Lord Chief Justice of England (Jud. Act, 1875, s. 4); the Master of 
the Polls ; and the President of the Probate, Divorce, and Admiralty 
Division (Jud. Act, 1881, s. 4) ; and of five ordinary judges (Jud. Act, 1881, 
8. 3), with the title of “ Lords Justices of Appeal '' (Jud. Act, 1877, s. 4). 

The jurisdiction is threefold : original, as in the case of jurisdiction over 
its own officers (Jud. Act, 1873, s. 87, and In re Whitehead^ 1885, 28 Ch. D. 
014) ; concurrent, as where an application may, by the rules, be made to the 
Court below or to the Court of Appeal (see Gr(ypj)er v. Smithy 1883, 24 Ch. D. 
•>05) ; and appellate, which last includes the jurisdiction and powers of the 
Lord Chancellor and Court of Appeal in Chancery and Bankruptcy ; of the 
Palatine Court ; of the Lord Warden of the Stannaries, and of the Court of 
Exchequer Chamber ; also the jurisdiction exercised by H.M. in Council, or 
the Judicial Committee on Appeal from the High Court of Admiralty 
(except when acting as a Prize Court (Jud. Act, 1891, c. 4, s. 3)), or from 
any order in lunacy (Jud. Act, 1873, s. 18). As such Appellate Court, it 
has power to hear appeals from any judgment or order of the High Court 
(Jud. Act, s. 19), save as hereinafter mentioned ; all appeals from the full 
Court established by the Divorce Act, 1857 (Jud. Act, 1881, s. 9) ; from the 
Palatine Courts ; from the Liverpool Court of Passage by leave from that 
Court; in registration and election cases by leave (Jud. Act, 1881, s. 14); 
all motions for a hew trial, or to set aside a verdict where there has been a 
trial by jury (Jud. Act, 1890, s. 1 ; R S. C., Order 39) ; and in matters of 
procedure and practice, every appeal from a judge is to the Court of Appeal 

(Jud. Act, 1894, s. 1(4)). 

For purposes of and incidental to its appellate jurisdiction, and also for 
the purpose of every other authority given to it by the Act of 1873, the 
vourt of Appeal has all the powers, authority, and jurisdiction of the High 
Court (Jud. Act, 1873, s. 19). Both in appeals and on motions for new 
mte, it has the powers of the High Court as to amendment and otherwise 
(Urder 58, r. 4 ; Order 39, r. 1, a ) ; it has power to receive fresh evidence. 
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draw inferences of fact {ibid ) ; to order any verdict and judgment to be 
set aside, and a new trial to be had (Order 58, r. 5) ; also, in motions for 
new trials, it may direct issues and direct accounts and inquiries (Order 58, 
r. 10) ; and, generally, it has power to make any judgment or order which 
ought to have been made (Order 58, r. 4) ; and any order as to the costs 
of the appeal or motion for a new trial as may be just {ihid,\ Order 39, 

r. 1, a; Jud. Act, 1890, s. 5). 

A single judge of the Court of Appeal may, during the vacation, make 
interim orders in proceedings pending before the Court (Jud. Act, 1873, 

s. 52). 

Every appeal from a final order or judgment must be heard by not less 
than three judges ; from an interlocutory order or judgment, by not less 
than two judges (Jud. Act, 1875, s. 12). 

All applicatiohs to the Court of Appeal, or to a judge thereof, are by 
motion (Order 58, r. 1), to be served upon all persons interested, or as the 
Court may direct (Order 58, r. 2), and the respondent may give a two or 
eight days' notice, as the case requires, of his intention to ask, upon the 
hearing of the appeal, that the judgment may be varied (Order 58, rr. 6 
and 7). 

The following table shows the time for appealing in various cases and 
the length of notice required, subject to special leave being given by the 
Court (Order 58, r. 15) : — 


Description. 

Time for Serving Notice of 
Appeal. 

Length of Notice 

Cause - 

"Final judgment in . . 
Final order in . , . . 

[Interlocutory order in . 

3 months (Order 58, r. 16) 

3 months (Order 58, r. 15) 

14 days (Order 58, r. 15) 

14 days (Order 58, r. 3) 

14 days (Order 58, r. 3) 

4 days (Order 58, r. 3) 

Matter' 

/Final order 

Interlocutory order . . 

Order or decision in 
winding up or bank- 
ruptcy, or in any 
other matter not an 
^ action .... * . 

14 days (Order 68, r. 15) 

14 days (Order 58, r. 15) 

14 days (Order 58, r. 9) 

14 days (Order 58, r. 3) 

4 days (Order 58, r. 3) 

14 days if final, 4 days if 
interlocutory (Order 58, 
rr. 3 and 9) 

Other J 

Cases 1 

rOrder on further con- 
1 sideration and sum- 
mons to vary . . . 

Refusal of ex parte appli- 
^ cation 

3 months (Order 58, r. 15 (a)) 

Within 4 days from date of 
refusal (Order 68, r. 10) 

14 days (Order 58, r. 3) 

4 days (Order 58, r. 3) 

1 


The periods of fourteen days and three months, mentioned in the second 
column, are to be calculated, in the case of an appeal from chambers, from the 
time when the order was pronounced, or the appellant had notice thereof, and 
in all other cases from the perfecting of the judgment or order, and, in the 
case of the refusal of an application, from the date of the refusal (Order 58, 
r. 15). The Court may order security for the costs of the appeal to be 
given (Order 58, r. 15), and an appeal does not operate as a stay of execution 
unless otherwise ordered (Order 58, r. 16), but interest is to be allowed for 
such time as execution may have been delayed by the appeal (Order 58, 
r. 19). 

No appeal lies in the following cases : From decision of Court of 
Cases Beserved, or from any criminal cause or matter (Jud. Act, 1873, s. 47) ; 
from orders made by consent, or as to costs only (i6irf. s.48) ; from orders m 
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chamhetB (not being matters of procedure and practice), except by leave 
(ibid. 8. 50; and see Jud. Act, 1894, s. 1. 4; Order 54, r. 23); from deter- 
mination of Divisional Courts, under sec. 45 of Jud. Act, 1873, or under^Jud. 
Act, 1894, s. 1, subs. 5; except by leave ; from an award or certificate on a 
compulsory reference to arbitration (Jud. Act, 1884, s. 8); where any 
statute provides that the decision of a court or judge is to be final (App. 
Jur. Act, 1876, s. 20); from an order extending time for appealing (Jud. 
Act 1894, s. 1 (1) a ) ; from any interlocutory order or judgment without 
leave (ibid. &.), save in the cases there mentioned, and in cases of procedure 
or practice (Jud. Act, 1894, s. 1 (4)), and an order refusing unconditional 
leave to defend (ibid. (2)) ; from an order ^ving such leave (ibid. (3)) ; from 
decisions of the High Court in registration and election cases (Jud Act, 
1881, s. 14); or as a prize court (Jud. Act, 1891, s. 4). And although by 
sec. 19 of the Jud. Act of 1873 an appeal is given from any “judgment or 
order’* of the High Court, yet no appeal lies where the jurisdiction of the 
High Court has been exercised, not judicially, but consultatively, or as an 
arbitrator (see Ex parte Co. Co. of Kent [1891], 1 Q. B. 725 ; In re Bracken, 
1889, 43 Ch. D. 1; Burgess v. Morton [1896], App. Cas. 136Y All the 
principal cases in which an appeal does not lie are here gi ven, but the 
list is not exhaustive, and the current books of practice should be referred 
to. An^i although an appeal may lie, the Court may decline to hear it, if 
it would be against the, general principles of the Court to do so, as where 
judicial discretion has been exercised, or an undertaking given not to 
appeal, or the stake is too small. 

IV. To Divisional Courts. 

There are at the present time (1897) two Divisions of the High Court of 
Justice, in which the judges of those Divisions sit from time to time as 
Divisional Courts, or as a Divisional Court, namely, the Queen’s Bench 
Division and the Probate, Divorce, and Admiralty Division, and no other. A 
Divisional Court in the former division is composed of two judges, or of 
more than two, if the president of that Division, with the concurrence of 
not less than two other judges, thinks it expedient (Judicature Act, 1884, 
s. 4). In the latter, such Court is composed of the president and the one 
justice of that division — there being only two judges thereof. 

The business of Divisional Courts is original and appellate. As to the 
former, these Courts are to hear such causes and matters as are not proper 
to be heard by a single judge. (Judicature Act, 1873, s. 40), and points in a 
case, or a case, may be reserved for argument before them (Judicature Act, 
1873, s. 46); and, as regards the Queen’s Bench Division, it may transact 
such business as would formerly have been heard in banc (see Banc) 
in the Queen’s Bench, Common Pleas, and Exchequer (ibid. s. 41). 
They may also be held for the transaction of any business, which by 
rules of Court is directed to be heard by them (Appellate Jurisdiction 
Act, 1876, s. 17); and Order 59, r. 1, provides, inter alia, that proceedings 
on the Crown side and on the Eevenue side of the Queen’s Bench Division, 
cases of habeas corpus in certain events, and special cases, may be so heard 
(see Judicature Act, 1873, ss. 40-42 ; Appellate Jurisdiction Act, s. 17 ; 
Judicature Act, 1884, s. 4). 

It is, however, to the jurisdiction and powers of Divisional Courts as 
Courts of Appeal that this note is chiefly directed. This jurisdiction is 
principally based upon the 45th sec. of the Judicature Act, 1873, which 
provides that all appeals from Petty . or Quarter Sessions (2'.'2?.)» from 
a County Court, or from any other inferior court which might before 
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the passing of the Judicature Act, 1873, have been brought to any court 
or judge whose jurisdiction is by that Act transferred to the High Court, 
maf be heard by Divisional Courts, and their determination of such appeal is 
final, unless leave is given to appeal to the Court of Appeal (Judicature 
Acts, 1873, s. 45 ; and 1894, s. 1 (5)); and every case stated by a Court of 
Quarter Sessions, except under 11 & 12 Viet. c. 78 and 12 & 13 Viet. c. 45, is 
to be deemed an appeal (Judicature Act, 1894, s. 2 (1), and see further as to 
powers of the Court in such cases, 'iMd, (2) (3) (4)). In all cases where there 
is a right to appeal to the High Court from any court or person, except in 
matters of procedure and practice (see M^Harg v. Universal Stock Exchawje^ 
[1895], 2 Q. B. 83), the appeal is to be heard and determined by a Divisional 
Court, constituted as may be prescribed by rules, and its determination 
of such appeal is final, unless leave to appeal be given by that Court or 
the Court of Appeal (Judicature Act, 1894, s. 1 (5)). 

The following matters relating to appeals are to be heard and deter- 
mined by Divisional Courts. In the Queen’s Bench Division, appeals from 
revising barristers, and proceedings relating to election petitions, parlia- 
mentary and municipal (Order 59, r. 1, Judicature Act, 1881, s. 14); 
appeals from chambers in the Queen’s Bench Division, except in matters 
of practice and procedure (Judicature Act, 1894, s. 1 (4); see iUd. 1873, 
s. 50; Order 59, r. 1 (i.)); from a question of law, on the award or cer- 
tificate of an arbitrator or referee in a compulsory reference (Order 59, 

r. 3); all appeals under the Judicature Act, 1873, s. 45, and the County 
Courts Act, 1888, s. 120, save those allotted to the Divisional Court of the 
Probate, Divorce, and Admiralty Division, infra. See Eevistng Bai{- 
KiSTEES ; Election Petitions ; Ciiambbks ; Arbitration. 

In bankruptcy appeals from County Courts, the appeal is to a Divi- 
sional Court, of which the judge to whom bankruptcy business is assigned 
shall, for the purpose of hearing the appeal, be a member (Bankruptcy 
Appeals County Courts Act, 1884) ; and % the County Courts Act, 1888, 

s. 120, the existing procedure of the High Court on appeals is adopted. 

In the Probate, Divorce, and Admiralty Divisions, the Divisional 
Court is to hear appeals, in probate cases from inferior courts, under sec. 11 
of the Summary Jurisdiction (Married Women) Act, 1895 ; in Admiralty 
cases from inferior courts, under the Merchant Shipping Act, 1894 (Order 
59, rr. 4 and 4 a, as altered by recent legislation). And in both Divisions 
proceedings are to be heard which are directed by any Act of ParUainent 
to be taken before the Court, and in which the decision of the Court is final 
(Order 59, r. 1 (e)). 

The following rules now apply to appeals to the Queen’s Bench Division 
(and it is believed will shortly apply to appeals to the Probate, Divorce, and 
Admiralty Division), from County Courts and other inferior courts of record 
of civil jurisdiction in all proceedings (Order 59, r. 9) ; and although the 
existing rule excludes bankruptcy, it would seem that, since the County 
Courts Act, 1888, s. 120, the following procedure will apply in that case also 
(see sfwpra). The words "appeals from inferior courts” (in Order 59) 
include every appeal, motion, or application, to set aside or vary any 
verdict or judgment in, or of, any County Court, or for a new trial in an 
action remitted to the Coxmty Court for trial or otherwise (Order 59, 
r. 18). As to the procedure in appeals to Divisional Courts; every 
appeal is to be by notice of motion, stating the grounds of appeal, and 
whether the whole or part of the judgment, etc., is appealed from (Order 
59, r. 10). It is an eight days' notice {%bid.\ and must be served on 
every party directly affected by the appeal {iUdfy within twenty-one 
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days from the date of the judgment, etc., appealed from, such period being 
csalculated from the perfecting of such judgment, etc., or from the time 
at which the finding is made, or refusal given (Order 59, r. 12), and within 
the same time, twenty-one days, the appeal, if in the Queen’s Bench Division, 
must be entered by lodging a proper notice in the Crown Office department of 
the Central Office, and in other cases in the proper registry (see Order 59, r. 11). 
The appeal must be also entered in the proper list, and will come on to be 
heard in its order (Order 59, r. 15). The Court must be furnished with 
the judge’s notes in any question of law raised at the trial, or, if this is 
impossible, then with a shorthand note or affidavit of what happened at 
the trial below (Order 59, r. 13 ; County Court Act, 1888, s. 121 ; Barber v. 
Burt [1894], 2 Q. B. 427 ; i?. v. Kerr, 1894, 70 L. T. 595). The appeal does 
not act as a stay, unless the inferior court has so ordered, or unless security 
is given (Order 59. r. 14). 

The Court has power to extend the time for appealing, power to amend 
(Order 59, r. 16), power to draw inferences of fact and to order a new trial 
(County Courts Act, 1888, s. 122) ; and as to appeals from Quarter Sessions, 
see Judicature Act, 1894, s. 2 ; and generally the rules for the tinie being in 
force, with respect to appeals from the High Court to the Court of Appeal 
(see Appeals to Court of Appeal, supra), are to govern, so far as practicable, 
appeals/ to Divisional Courts (Order 59, r. 17). 

V. Miscellaneous Appeals. 

Appeals to Quarter Sessions. — A general right of appeal from 
courts of summary jurisdiction to quarter sessions is given by s. 19 of 
the Summary Jurisdiction Act, 1879, which provides that where a person, 
who has not pleaded guilty, or admitted the truth of the information or 
complaint, is adjudged by a conviction or order to be imprisoned without 
the option of a fine, he shall be entitled to appeal to a court of general or 
quarter sessions, ‘‘ provided that this section shall not apply where the im- 
prisonment is adjudged for failure to comply with an order for the payment 
of money, for the finding of sureties, for the entering into any recognisance, 
or for the giving of any security.” The fact that a person, when charged 
before a court of summary jurisdiction, admits the act alleged against him, 
but asks that the case may be heard, with a view to show mitigating cir- 
cumstances, is not a plea of guilty, or ‘‘ an admission of the truth of the 
information or complaint,” which deprives him of his right to appeal (if. 
v. Essex Justices, Stark ex parte, 1892, 61 L. J. M. C. 120); but an adult 
person, ix. a person of the age of sixteen or upwards, charged with an 
indictable offence, who consents to be dealt with summarily, and is there- 
upon convicted, cannot exerpise the right of appeal under s. 19 (if. v. 
London Justices, Lambert ex parte [1892], 1 Q. B. 664). 

In the metropolis there is a wider right of appeal to quarter sessions. 
By 8. 50 of the Metropolitan Police (Courts) Act, 1839, it is provided, that 
in every case of summary order or conviction, before a metropolitan police 
magistrate, in which the sum or penalty adjudged to be paid is more than 
£3, or in which imprisonment for more than one calendar month is ordered, 
the person aggrieved may appeal to the next general or quarter sessions. 
This section is not applicable, however, to revenue cases; in these cases the 
provisions of the particular statute apply (s. 56). 

No appeal lies from the dismissal of a charge, unless a right to appeal 
from such dismissal is expressly given by statute. Such an appeal is given 
by a few Acts, e.g., the Excise Management Act, 1827, s. 82 ; the Excise 
Management Act, 1834, s, 23 ; the Diseases of Animals Act, 1894, s. 55. 
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The procedure to be followed in appeals to quarter sessions is prescribed 
by 8. 31 of the Summary Jurisdiction Act, 1879, as amended by the pro- 
visions of the Summary Jurisdiction Act, 1884. The appeal lies to the 
court of general or quarter sessions that may have been prescribed by the 
Act under which the information or complaint has been laid, or if no court 
is prescribed, the appeal is to the next practicable court of general or 
quarter sessions having jurisdiction in the county, borough, or place for 
which the court of summary jurisdiction from whose decision the appeal 
is taken acted, and holden not less than fifteen days after the day on which 
the decision complained of was given. 

A notice, of appeal in writing, signed by the appellant or his agent, must 
be given to the other party, and to the clerk of the court of summary 
jurisdiction whose decision is being appealed from, within seven days after 
the day when the decision was given. The notice need not be in any special 
form, but it must set out the general grounds of appeal. It may be sent as 
a registered letter, in which case it is to be deemed to have been served at 
the time when it would be delivered in the ordinary course of post (S. J. 
Act, 1879, s. 31, subs. 2, 6 ; S. J. Act, 1884, s. 6 ; R. v. Glamorganshire 
Justice, 1889, 22 Q. B. D. 628). A seven days' notice is not necessary in 
the case of an appeal from an order for the removal of a pauper, as such 
orders are excepted from the Summary Jurisdiction Acts {R»\. SomerseU 
shire Justices, 1889, 22 Q. B. D. 625). Addressing the notice of appeal to 
the clerk to the justices, instead of to the justices personally, was held a 
suificient compliance with subs. 2, in R, v. Essex Justices, Stark ex parte, 
uli supra. But where a notice of appeal against an affiliation order was 
served on, and accepted by, the solicitor who had appeared for the mother 
at petty sessions, it was held that the service was bad, as the solicitor’s 
retainer was at an end upon the making of the order, and he had there- 
fore no authority to accept service (i?. v. Oxfordshire Justices [1893], 
2 Q. B. 149). 

In addition to giving notice, the appellant must, within the prescril)ed 
time, or, if no time is prescribed, within three days after the day on which 
notice of appeal was given, enter into a recognisance before a court of 
summary jurisdiction, with or without a surety or sureties as that Court 
may direct, conditioned to appear at the sessions and try the appeal, to 
abide the judgment of the Court thereon, and to pay such costs as may be 
awarded. The court of summary jurisdiction may accept a deposit in lieu 
of a recognisance (S. J. Act, 1879, s. 31, subs. 3). It is essential that the 
recognisance be entered into, or the deposit made, after and not before 
notice of appeal has been given, so that the Court may have the grounds of 
appeal before it in fixing the amount of the recognisance or deposit {R. v. 
Anglesey Justices, 1892, 61 L. J. M. C. 143; R. v. Cheshire Justices, 1896, 
60 J. P. 585). The recognisance may be entered into (or deposit made) 
before any court of summary jurisdiction having the notice of appeal before 
it {R. V. Durham Justices [1895], 1 Q. B. 801). A recognisance entered 
into after the expiration of the three days is not void, and although the 
court of quarter sessions has no jurisdiction to hear an appeal in such a 
case, it has jurisdiction to estreat the recognisance in case of non-payment 
of the respondent's costs in connection with the appeal (J?. v. Glam-organ- 
shire Justices, 1890, 24 Q. B. D. 675). 

On the appellant entering into a recognisance, he may, if in custody, be 
released, if the court of summary jurisdiction thinks fit (S. J, Act, 1879, s. 
31, subs. 4). 

If, when the appeal comes on at quarter sessions, neither the appellant 
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nor the respondent appears, the appeal is struck out of the list ; if the 
appellant appears, and ihe respondent does not, the Court will, on the 
appellant proving service of his notice of appeal, quash the conviction or 
order appealed against (JB. v. Surrey Justices and Bell [1892], 2 Q. B. 719) ; if 
the appellant does not appear, but the respondent does, the order or convic- 
tion will be affirmed. If both parties are present and ready to proceed, the 
appellant may first be called upon to prove service of his notice of appeal, 
but subject to this the respondent almost invariably begins, he having to 
prove the case against the appellant. The whole charge is gone into de novo, 
neither party being confined to the evidence given before the court of sum- 
mary jurisdiction (see Archbold, (garter Sessions Practice, 4th ed., pp. 635 
et seq,). The court of quarter sessions may adjourn the hearing, and may 
confirm, reverse, or modify the decision of the court of summary jurisdiction, 
or remit the matter, with its opinion thereon, to a court of summary juris- 
diction acting for the same county, borough, or place, as the court by whom 
the conviction or order appealed against was made, or may make such other 
order in the matter as it may think just, and may by such order exercise any 
power which the court of summary jurisdiction might have exer deed, and 
such order is to have the same effect, and may be enforced in the same 
manner, as if it had been made by the court of summary jurisdiction. It 
may alsq make orders as to costs (S. J. Act, 1879, s. 31, subs. 5). When 
a decision is not confirmed by the court of quarter sessions, the clerk of the 
peace is required to send to the clerk of the court of summary jurisdiction 
whose decision is in question, for entry in his register, a memorandum of the 
decision of the court of quarter sessions. A similar memorandum is also to 
be indorsed on the conviction or order ; and a copy of such meiporandum is 
declared to be sufficient evidence of the decision in every case where a copy 
or certificate of the conviction or order would be sufficient (S. J. Act, 1879, 
s. 31, subs. 6). 

Appeals to Quarter Sessions in Licensing Matters. — Under 
the Licensing Act, 1828, s. 27, as amended by s. 75 of the Licensing 
Act, 1872, an appeal lies by the applicant, and, apparently, also by the 
owner of the licensed premises (see Sharp v. Wakefield [1891], App. Cas. 
173) from the refusal of licensing justices to renew or transfer a licence. 
No appeal lies, however, from a refusal to grant a new alehouse licence; 
iior is there any appeal from any act of a justice with respect to the grant 
of new certificates under the Wine and Beerhouse Acts, 1869 and 1870 
(s. 27, Licensing Act, 1874). Licensing justices are a court of summary 
jurisdiction, so that the procedure on appeal as to notices, etc., is governed 
by the provisions of the Summary Jurisdiction Acts {It v. Glamorgan- 
shire Justices [1892], 1 Q. B. 621 ; R. v. West Riding of Yorkshire Justices, 
Hawkins, ex parte, 1895, 64 L. J. M. C. 192). Notice of apjjeal must be 
given to the person opposing the renewal before the justices as “ tlie other 
party,” within s. 31, subs. 2 of the Summary Jurisdiction Act, 1879; and 
the court of quarter sessions has jurisdiction to order such person to pay 
the costs of the appeal, even although he does not appear at the hearing 
{R. V. Kent Justices [1896], 2 Q. B. 306. (For procedure as to notice, etc., 
see supra, Appeals to Quartek Sessions.) These appeals do not lie to 
a borough recorder {R, v. Bristol Recorder, 1854, 24 L. J. M. C. 43). 

S. 52 of the Licensing Act, 1872, gives a right of appeal to any person 
^grieved by any order or conviction made by a court of summary jurisdiction. 
The owner of the licensed premises is not a “ person aggrieved ” (see 
Aggrieved) by the conviction of his tenant, and therefore he has no right 
of appeal against the conviction {R. v, Andover Justices, '18SQ, 16 Q. B. D. 
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711). But where the tenant's licence has been forfeited and the owner 
applies for a temporary licence under s. 15 of the Licensing Act, 1874, 
which is refused, he is entitled to appeal (iZ. v. Wesi Riding of York- 
shire Justices, 1883, 11 Q. B. D. 417). In these cases the appellate jurisdic- 
tion of borough recorders is not excluded. The procedure as to notices, 
etc., is the same as in ordinary appeals to quarter sessions. 

At quarter sessions, in appeals from refusals to renew or transfer, “ thv, 
appellant usually begins, because as the appeal is in the nature of a 
re-hearing, the appellant practically makes a fresh application for the 
renewal or transfer of his licence, but this is a matter of procedure which 
depends upon the practice of each particular sessions, and is entirely in 
the discretion of the Court ” (Archbold, Quarter Sessions Practice, 4th ed., 
p. 712). See Licensing. 

Appeals FKOM the Comptroller-General of Patents . — Patents. 
— An appeal lies to the law officer, under the Patent, etc. Acts, 1883-1888, 
where the comptroller — 

1. Eequires an amendment of an application, specification, or drawings 

( 8 - 7 ( 2 )); 

2. Eefuses a patent on the application of a second applicant (s. 7 (6)) ; 

3. Eequires the amendment of a complete specification (s. 9 (2)) ; 

4. Gives a decision on an opposition to the grant (s. 11 (2)) ; 

5. Gives a decision on an opposition to a request seeking leave to amend 
a specification (s. 18 (3)) ; 

6. Eefuses leave to amend a specification (s. 18 (6)). 

Appeals have also been taken from decisions of the comptroller- 
general, under sec. 33, that a patent has, or has not, more than one 
invention in it. 

For Law Officer's Eules (made under s. 38) regulating the practice and 
procedure on appeals, see Edmunds’ Law of Patents, 1890, p. 589. For 
law as to appeals, Edmunds’ Index, “ Appeal ” ; Cunynghame, Patent Practice, 

1894, pp. 245, 255-257 ; For cases, Goodeve’s Patent Practice before Comp- 
troller, 1893. 

It has recently been decided by the House of Lords {Moser v. Marsden, 

1895, 13 E. P. C. 24), that where an amendment has been allowed by the 
law officer, it cannot be questioned except on the ground of fraud. The 
law officers will no longer be so ready to give leave {ParhinsorCs Patent, 

1896, 13 E. P. C. 572. 

There is no appeal from the law officer’s decision on an amendment, 
and a prohibition does not go against him ( Van G elder's Patent, 1888, 6 K. 
P. C. 28). 

Trade Marlas. — An appeal lies to the Board of Trade under the above 
Acts, where the comptroller — 

1. Eefuses to register a trade mark (s. 62 (4)) ; 

2. Gives a decision on an opposition to registration (s. 69 (3)) ; either 
the applicant or opponent may appeal. 

In both cases the Board of Trade may, under s. 62 (5), and s. 69 (4), 
refer the matter to the Court, and this is usually done. 

These appeals were introduced by the Act of 1883. The practice is 
governed by the Trade Mark Rules, 1890, see Kerly, 1894, “ Trade Marks, 
pp. 78 et seq. See Kerly, Forms p. 610. The comptroller may require 
several claimants to submit their claims to the Court (s. 71). 

Appeal from Comiction under Merchandise Marks Act, 1887.— By sec. ^ 
(5) any person aggrieved by a conviction made by a court of summary 
jurisdiction may ap]^al to quarter sessions. 
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Th6 appeal will be governed by sec. 31 of the Summary Jurisdiction 
Act, 1879. (See Stone’s Justice's Manual, 28th ed., 1895, pp. 99, 220 ) 

[The right of appeal, etc., under particular statutes will be dealt with 
under the special subjects — E xcise j Poor \ Lunacy, etc.]. 


j\pp02ird.nC0f Ent0rlng. — Appearance is the proceeding by 
which a defendant submits to the jurisdiction of the Court. The rules are 
contained in Rules of the Supreum Court, 1883, Order 12 ; aud the Crmm 
Office Rules, 1886, 83-98. 

In actions, appearance is entered at the Central Office, or a District 
Registry, within eight days, if the defendant is within the jurisdiction ; if 
he is not, the time is prescribed by the order of service of notice of writ, 
fixed according to the country where he may be. 

Any irregularity in the issue or service of the writ must l)e objected to 
before appearance {In re Orr-Ewing, 1882, 22 Ch. D. 463). 

But a conditional appearance may be entered, without order, on the fiat 
of a Master, while application is being made to set aside the sev/ice of the 
writ ; but the application may also be made under r. 30 without entering a 
conditional appearance. A partner may appear under protest, denying that 
he is a ^partner, by Order 48 A., r. 7. Appearance gratis may be entered 
before actual service of the writ, if the defendant wishes to make an 
immediate application to the Court; but this cannot be done where a 
person not a party to an action, but made defendant in a counter-claim, has 
not been served with statement of defence {Fraser v. Cooper, 1883, 23 
Ch. D. 685). If appearance is entered by mistake, it may be withdrawn on 
motion or summons by either plaintiff or defendant, and by consent ; and if 
entered without authority by a solicitor, the defendant may have it set 
aside (see Dauiell’s Chancery Forms, p. 162, 4th ed. ; and In re Gray, 1892, 
65 L. T. 743). After judgment, appearance can only be entered either by 
consent or on special motion or summons in the Chancery Division, and in 
the Queen’s Bench Division on summons before a Master (Daniell’s Chamery 
Forms, p. 157). If appearance is entered after the prescribed time, the 
defendant is not entitled, without orders of Court or a judge, to any further 
time for delivering his defence or otherwise (r. 22). If a writ is amended, 
the original appearance stands good for it {Paxto^i y /Baird [1893], 1 Q. B. 139). 
The mode of entering appearance to a writ of summons is prescribed by 
Order 12, r. 8 ; to third party notices, by Order 16, r. 49 ; to counter-claims. 
Order 21, r. 13 ; to originating summons, Order 55, r. 23 ; to notice of judg- 
ment or order. Order 16, r. 41 ; to appearance of partners in a firm, by 
Order 48 A., rr. 5, 7. Notice of having entered appearance must be given, 
on the day on which appearance is entered, in accordance with r. 9 ; and if 
the action is in a District Registry and appearance is made in London, if 
default is made in giving notice thereof plaintiff may sign judgment ; but 
in London actions, search must be made first (see Smith v. Dobbin, 1877, 
3 Ex. D. 338). 

If defendant requires a statement of claim {q>v.), he should give notice on 
entering appearance. Entry of appearance may be made either by solicitor 
or defendant in person, or by a third person on his behalf {Oake v. Moore- 
^^^oft, 1869, L. R. 5 Q. B. 76). The appearance of a company or corporation 
must be by solicitor ; and partners must appear individually in their own 
names (Order 48 A. rr. 5 and 7). 

As to appearance by friendly societies hospitals, clubs, infants, lunatics, 
trustees, trustee in bankruptcy, etc., see Annual Practice, 1897, pp. 299-301 ; 
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and for costs in case of separate appearance, p. 1172, and cases cited in 
note (8), and Order 12, r. 17, and Order 66, r. 27. 

A solicitor who fails to enter an appearance in accordance with his 
undertaking is liable to attachment (Order 12, r. IS)* 

In Probate and Admiralty actions, persons not named in the writ, but 
who are interested in the suit, may intervene and appear (Order 12, rr. 23 
and 24) ; and, in an action for the recovery of land, by leave of the Court 
any person who shows that he is in possession, either by himself or his 
tenant (r. 25). Any person appearing in such an action may limit his 
defence to a part only of the property mentioned in the writ. 

The defendant to any indictment, information, or injunction in the 
Queen's Bench Division, or removed there, must enter appearance in a book 
at the Crown Office ; but in treason or felony he must appear in open court 
unless he is allowed to plead by solicitor, when the appearance is entered as 
just stated (Crown Office Rules, 1886, 83-98). 

In default of appearance, plaintiff may sign judgment under the rules 
of Order 13. Where the writ is indorsed for an account, or taking an 
account is involved, the requisite order will be made. On a liquidated 
demand, final judgment is entered for the amount, with interest at the rate 
specified, if any, or, if not, at five per cent, to the date of the judgment, and 
costs (Order 13, r. 3) ; and if there are several defendants, judgment may be 
signed and execution issued against those who have not appeared, without 
prejudice to the right of proceeding against the others. Where the claim 
is for detention of goods and pecuniary damages, or either of them, inter- 
locutory judgment may be entered, and the value of the goods, or the 
damages, may be assessed as may be directed (Order 13, rr. 5 and 6) ; if a 
liquidated demand is joined to such a claim, final judgment may be entered 
for that portion. In an action for the recovery of land, judgment is entered 
therefor, and any claim joined therewith is assessed under the preceding 
rules. As to costs in this case, see Annual PracMce, Order 13, r. 9, p. 321, 
In other actions to which the rules apply, where there is no special indorse- 
ment under Order 3, r. 6, nor claim for an account, the action proceeds as if 
appearance had been entered (Order 13, r. 12). 

As to default in appearance by infant or person of unsound mind, see 
Order 13, r. 1. 


Appellate Jurisdiction.— See Appeals. 


Appendant and Appurtenant. —The words appendant 
and appurtenant are commonly used as predicates to denote the connection 
between a principal hereditament and another hereditament which is said 
to be appendant or appurtenant thereto, and is sometimes styled the 
adjunct or the accessory : the connection between them being such that, in 
general, a conveyance of the principal carries with it the adjunct with- 
out specific mention of it in the grant. See Accession of Pkopekty. 
Things appendant can be claimed by prescription (q.v,) only ; that is to say, 
the grant under which they are presumed to have arisen is by hypothesis 
prior to the origin of legal memory ; whereas things appurtenant can be 
claimed either by prescription or by express grant (Co. Litt. 1216 ; Saclie- 
mrill V. Porter, 11 Car. i.; Cro. (3), 482). As a general rule, the princip^ 
hereditament and the adjunct thereto cannot be both corporeal or both 
incorporeal (Ca Litt. 1216; Tyrringham's case, 26 & 27 Eliz. 4 Kep. 36). 
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But Harare has observed that this rule is not of universal application 
to things appurtenant (Co. Lit. 121&, n. 7). There must be a propriety of 
relation, styled in the old books an “ agreement in quality,** between the 
two, making them suitable to be enjoyed together ; for example, common 
of estovers cannot be appurtenant to land without a house ; nor can common 
of pasture be appurtenant to a house without land ; because in such case 
the principal does not admit of the appropriate use of the adjunct. For 
further information, see heads under which classes of appendant and 
appurtenant hereditaments are separately discussed, such as Common; 
Advowson. 


Appertaining is generally equivalent to appurtenance. There 
is, however, a difference between the devise of a house and the appurten- 
ances, and of a house with the lands appertaining thereto — by the latter 
expression some lands being intended, the primary sense of appertaining 
being excluded (1 Jarm. 782). See Appendant and Appurtenant. 

Apply f Liberty to. — The words “Liberty to Apply** have a 
well-kno;wn meaning, and in a judgment or order, when drawn up, they are 
amplified as follows : — “ And any of the parties are to be at liberty to apply 
[to this Court or in chambers] as they shall be advised,** or “ And let any of the 
parties be at liberty to apply in chambers for the appointment of a receiver 
[or otherwise as the case may &«], and otherwise (generally) to apply as they 
may be advised.** 

It is often impossible in the Chancery Division to decide all the points in 
which existing parties are interested until a future period. If the income of 
a fund belongs to A. for life, the fund itself being distributable on his death 
among a certain class, the Court directs the income to be paid to A. for life, 
and that on his death the parties interested in *the fund shall have liberty 
to apply. The final nature of the decree remains, but persons having an 
interest under it may apply in a summary manner, without again setting 
the case down. In the Court of Chancery, the application was made by 
petition or motion, and after 15 & 16 Viet. c. 80, s. 28, sometimes by 
summons in chambers, where such liberty was expressly given ( Winkworth v. 
Winkworth, 1863, 32 Beav. 233). In the Chancery Division, liberty to apply 
in chambers is often given, and sometimes in lieu of a second further con- 
sideration {Gilbert v. Russell, W, N. 1875, 225). Where an order is not of 
a final nature, “ liberty to apply** is implied; and an accidental omission 
of it from a judgment can be remedied {Fritz v. Hobson, 1880, 14 Ch. 
D. 542 ; Penrice v. Williams, 1883, 23 Ch. D. 353). As to its application 
to costs not expressly provided for, see Kendall v. Marsters, 1860, 2 De 
G., F. & 6. 200 ; Viney v. Chaplin, 1859, 3 De G. & J. 282 ; Fritz 
v. Hobson, ubi supra ; Gosnell v. Bishop, 1888, 38 Ch. D. 385 ; Seton, 
5th ed., 160. 

[See further, Dan. Ch. Pr., 2nd ed., 987 ; 3rd ed., 895-896 ; Seton on 
Decrees, 5th ed., 159-160.] 


Appointment of Trustees.— See Trusts. 
Appointmentp Power of. — See Power or Appointment. 
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Apportionment. — ^This cometh of the word jpor^io, quasi partio, 
which signifieth a part of the whole ; and apportion signifieth a division or 
partition of a rent, common, etc., or a making of it into parts (Co. Lit. 
1476). The apportionment thus defined is of very ancient date, and is 
usually known as apportionment in respect of estate. The rent, etc., is 
apportioned, ix, divided, in certain cases where it is unjust that the whole 
of it should be paid to a single person. Two causes may bring about this 
result : the act of the parties, and the act of law. If a lessee, by eviction 
under title paramount, or by forfeiture or surrender, lose possession of a 
part of the demised property, from every part of which the rent issues, he 
becomes liable only to pay a rent apportioned in value to the remainder ; 
while an assignment by the reversioner of part of bis reversion carries 
with it an apportioned part of the rent incident to the whole reversion, 
though the assignor and assignee cannot bind the lessee without his consent 
by an agreement to apportion the rent, unless the apportionment be 
made by a jury (see Maycrr of Swansea v. ThomaSy 1883, 10 Q. B. D. 48). 
But as a condition of re-entry in a lease could not, at common law, be 
apportioned by the act of a party, the assignee of the reversion of part of 
the demised premises could not re-enter for a condition which was broken. 
This, however, in the case of re-entry for non-payment of rent which 
has been legally apportioned as just explained, has been altered by 
22 & 23 Viet. c. 35, s. 3 ; whilst as regards leases made after the year 1881, 
the effect of the Conveyancing Act, 44 & 45 Viet. c. 41, s. 12, is to 
apportion all conditions in their nature apportionable which previously 
would have run with the unsevered reversion. 

In the next place, where by act of law a lease of premises becomes 
inoperative as regards the whole subject-matter of the demise, the rent is 
apportioned in respect of the part as to whicli the demise is valid ; and 
apportionment also arises where part of the land demised is actually 
destroyed by act of God {q.v,)y as where it is permanently covered by an 
irruption of the sea. There are, moreover, many statutes which provide 
for apportionment when parts of lands subject to a demise or to a charge 
are required for public purposes, probably the commonest case being 
that under the Lands Clauses Act, 1845 (see 8 & 9 Viet. c. 18, ss. 116, 
119). 

Apportionment, however, has a more technical meaning when used as 
a legal term to denote the division of the beneficial interest in payments 
which, by common law, are indivisible. At common law, rents and all 
payments at fixed periods in the nature of income, except interest on 
money lent, were not apportionable in respect of time. The principle of 
the Apportionment Acts is to presume tliat sueb sums accrue de die 
in diem. Although eariier Acts are still unrepealed, they are practically 
superseded by the Act of 1870, 33 & 34 Viet. c. 35, an Act which applies 
to all instruments, whether coming into operation before or after the 
date of its passing. By this Act (s. 2) all rents, annuities, dividends (see 
these words defined in s. 5), and other periodical payments in the nature 
of income are to be considered as accruing from day to day, and to bt*. 
apportionable in respect of time accordingly. But it is provided (s. 3) 
that the apportioned part of such rent, etc., shall only be payable or 
recoverable, in the case of a continuing payment, when the entire portion 
of which it forms part becomes itself payable, and, in the case of a payment 
determined by re-entry, death, or otherwise, only when the next entW' 
portion would have been payable if it had not so determined. And it is 
further providq^ (s. 4) that persons are to have the same remedies for 
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recoveriBg such apportioned parts as for the entire portions, though (in the 
case of rents) tenants are not to be resorted to for the apportioned parts 
specifically, their recovery being enforceable only against the heir or other 
person who, if the rent had not been apportionable, would have been 
entitled to recover it in its entirety. The Act, unlike the earlier Acts, 
extends to payments not made under any instrument in writing (s. 1), 
but not to any case where it may be expressly excluded by stipulation to 
that effect (s. 7) ; nor does it render apportionable any annual sums made 
payable in policies of assurance (s. 6). 

The decisions on this Act have mainly fallen under two heads: 
apportionments of rent due under leases where an alteration of the right 
to receive, or the liability to pay, occurs at a time between the days fixed 
for payment; apportionments of income between the representatives of 
a limited owner and the remaindermen upon the determination of the 
limited interest at a time between the dates when such income became 
due. 

The object of the Act was clearly only to divide accruing periodical 
payments between the persons who, by reason of death, assignuient, etc., 
become entitled to portions of the same; but it has received such an 
interpretation from the Courts as to materially affect contracts, in a way 
apparently which can hardly have been anticipated when the Act was 
passed. With regard, for instance, to decisions on the first class of cases, 
where a tenancy is determined in the middle of a quarter, no rent for such 
quarter, in the absence of any arrangement, was formerly payable at all 
{Grimman v. Legge, 1828, 8 Barn. & Cress. 234). Now, however, an amount 
proportioned to the time of actual occupation has been held to be recover- 
able from the tenant {Swansea Bank v. Thomas^ 1869, 4 Ex. D. 94 ; Hartcup v. 
Bell, 1883, C. & E. 19), unless the determination be due to a wrongful act or 
default on the part of the landlord {Glapham v. Draper, 1885, C. & E. 484). 
Similarly, where a lease is held by a company which goes into- liquidation 
in the middle of a quarter, though the Act does not entitle the landlord to 
petition as creditor for an apportioned rent, inasmuch as it provides, as 
already seen, that such apportioned rent becomes payable when, and only 
when, the whole rent becomes due {Be United Clul Co., 1889, 60 L. T. 665), 
it empowers him, when the quarter has expired, to prove for his rent 
apportioned down to the commencement of the winding-up {In re South 
Kensington Stoi'es, 1881, 17 Ch. D. 161); whilst a similar result follows, by 
force of a special statutory provision, in the case of the bankruptcy of an 
ordinary tenant (46 & 47 Viet. c. 52, sched. 2, r. 19). And the application 
of the Act has been still further widened by the most modern decisions 
upon it; for it has been held that it apportions liabilities as well as 
rights, so that, as the law stands at present, it seems that if a tenant 
assign his interest in the middle of a quarter, the assignee will become 
liable when the quarter day arrives only for rent apportioned from the 
time of the assignment to him {In re Wilson, 1893, 62 L. J. Q. B. 628 ; 
In re Howell [1895,] 1 Q. B. 844). 

There are numerous decisions upon the second class of cases, namely, 
the apportionment under the Act of sums paid by way of income, which 
have been accruing during the continuance of the limited estate but 
become payable after its determination, between the representatives of the 
limited owner and the remainderman. The result of the authorities may 
be stated to be : first, that all dividends (see the definition in sec. 5) paid 
companies, whether paid at fixed periods or not, are apportion- 
able, unless it appear that the payment is in fact a paym^it of capital ; 
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and in deciding on the real character of the payment, the Court has 
regard to all the circumstances under which it is made, and more especially 
the powers and intention of the company making the distribution {Bonch v. 
Sproule, 1887, 12 App. Cas. 385 ; In re Armitage [1803], 3 Ch. 337) ; next, if 
the payment be not a dividend as defined in sec. 5, it is not a “ periodical 
payment ” within sec. 2, unless paid at fixed periods in pursuance of a 
binding obligation, and not at periods that are in the discretion of the 
payer {Jones v. Ogle, 1873, L. R 8 Ch. 192 ; In re Gox*s Trusts, 1878 
9 Ch. D. 159 ; In re Griffith, 1879, 12 Ch. D. 655). Thus the profits of a 
private business, which the managers can divide at any time as they in 
their discretion choose, are not apportionable {Jones v. Ogle, supra), 

A point of importance as to the effect of apportionment between 
persons entitled to income and those entitled to capital, where the stocks 
representing the capital are sold with an accrued or accruing dividend, 
was decided in Bulkeley v. Stephens [1896], 2 Ch. 241. Before the Act of 
1870, the practice of the Courts of Equity was to disregard claims by 
persons entitled to income to have an apportionment made of capital so 
realised in their favour, except under special circumstances {Freman v. 
Whitbread, 1866, L. E. 1 Eq. 266); and Stirling, J., in Bulkeley v. Stephens, 
supra, decided that the Apportionment Act has not altered this practice. 
Special circumstances within the meaning of this rule would appear to 
exist where an apportionment is necessary to compensate persons claiming 
it for a right lost through no fault of theirs, either by delay or alteration 
in the execution of the trusts under which the realisation of capital was 
effected. 

Another instance of equitable apportionment apart from statute is 
that which arises in the execution of trusts where, owing to the postpone- 
ment of distribution, it becomes just to allocate, as between persons 
entitled to income and those entitled to capital, the accumulations during 
the period of such postponement. The general rule applied in such cases 
will be found in loi re Earl of Chesterfield's Triists, 1883, 24 Ch. D. 643, as 
modified by In re Goodenough [1895], 2 Ch. 537. 

It may be added that the word “ apportionment ” has often been used 
both by the Legislature and by judges, in a wide sense, as synonymous 
either with a division of benefits amongst different persons entitled to 
receive them (as in the case, for instance, of money awarded for salvage, 
2 ^, 2 ;.), or with an allocation of burdens amongst different persons liable to 
bear them (as in the case, for instance, of paving expenses under the 
Public Health Act). In this application, however, it requires no special 
notice in an explanation of the uses of the word in its strictly legal sense. 


Appraisement. — (See, for general law. Valuation). — This term, 
in Admiralty law, means the valuation of a ship or her cargo by order of 
the Admiralty Division of the High Court. A ship’s value may be 
ascertained either by appraisement or agreement; when there is any 
dispute as to the value, appraisement is the proper course {The Char- 
lotte Wylie, 1846, 6 N. C. 6). It is generally only resorted to in 
salvage actions and proceedings by default, where the ship has been 
arrested, but may be in any case where there is a dispute as to the 
value of the property which its owner desires to release on giving bail 
(Pritchard, 1671) ; or in actions of restraint, where it may be required 

in order to determine the value of the shares of the minority of the owners 
{The Robert H^kinson, 1884, 10 P. D. 15). The method of obtaining ap- 
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^ pratsement is by order from the Court, which may make the order though 
the ship is foreign {The Hercules, 1885, 11 P. D. 10); after which a com- 
mission of appraisement will be issued from the Admiralty Eegistry. Where 
it is necessary to have the cargo imladen in order to have the property ap- 
praised, a commission of unlivery should be also applied for (Williams and 
Bruce, 308). The procedure under the commission consists in the Admiralty 
marshal or his substitute making an inventory of the property, getting a 
qualified person to appraise it on oath, and in writing, making a written 
certificate of what has been done, and returning these three documents 
with the commission into the registry {ibid. 309). The effect of an appraise- 
ment made by the order of the Court is to bind the parties interested, and 
the owner cannot afterwards have its value determined by sale of the pro- 
perty {The JR. Mills, 1860, 1 Mar. L. C. 5). An appraisement may be 
set aside on motion by a party aggrieved (see Aggrieved) by it, if not 
properly made, and a second appraisement ordered {The Oscar, 1829, 2 Hag. 
Adm. 258). If no objection be made to it, it is conclusive of the value of the 
property {Cargo ex Venus, 1866, L. E. 1 Ad. & Ec. 50, where cargo arrested 
for salvage and appraised at £1900 was afterwards sold before hearing the 
action for £1000 net, but the award was made on the appraised value). 
Where a ship has been appraised, she cannot, in the first instance, be sold 
by the marshal for less than her appraised value, and such sale must be 
by public auction, unless all parties interested consent to a private sale 
for not less than the appraised value {The Planet, 1883, 6 Asp. 144). The 
costs of an appraisement, if it be necessary, are costs in the action ; but 
if it has been insisted upon by a party without just cause, he bears the costs 
(Williams and Bruce, 310). 


Apprentice. — ^An apprentice is a person (male or female, adult 
or infant) who voluntarily binds himself for a definite term to serve 
and learn from a master, who covenants to teach him hia trade or 
calling. Jfo particular description of instrument or form of words is 
requisite to create a contract of apprenticeship between the contracting 
parties, but a “ writing ” is necessary if the binding is for a longer term 
than a year. Any agreement between a master and apprentice, whereby 
the latter agrees to serve tqv any stated term, and the former agrees to 
teaeh, would amount to a contract of apprenticeship, the consideration being 
the covenant on the part of the master to teach. Any person capable of 
making a contract may take an apprentice. An infant may also take an 
apprentice, but the contract is voidable. Any person of legal capacity can 
bind himseE as an apprentice. Infants, even without their parents* consent, 
may voluntarily bind themselves upon the general principle, that if an agree- 
ment be for the benefit of an infant it shall bind him. But an infant can 
avoid the indenture the moment he comes of age, as every indenture of an 
infant is voidable at his election {Ex parte Davies, 1784, 5 T. E. 715), but if 
he wkhes to avoid the contract he must do so within a reasonable time after 
he cbmes of age ; and he can also avoid the indenture whilst under age,E it is 
clearly for his advantage to do so {B. v. Gt. Wigston, 1824, 3 Bam. & Cress. 
484), At common law no action can be brought against an infant apprentice on 
his covenant to serve {Oylbert v. Fletcher, 1627, Cro. (3) 179). If an apprentibe 
IS placed with a master to learn his business, and that business consists of two 
or more trades, he will be entitled to receive instruction in all those trades ; 
and if the master gives up any one of them, the apprentice may cease from 
serving the master, and the latter will be' liable on his co^nant to teach 

vcw- I. ' 19 
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{MlmY. Topp, 1861, 6 Ex. Rep. 424, 20 L. J. Ex. 241). An apprentice is 
not bound to work for his master on Sundays {Phillips v. InneSy 1837, 4 
CL & Fin. 234), but he is on bank holidays. An apprentice cannot be com. 
polled to serve the executors, etc., of his master, unkss he so bound hunself 
by the indentures or agreement, but if he is bound to a master, his " executors 
and administrators,” he will be bound to serve them after the master s 
death {Cooper v. Simmonds, 1862, 7 H. & N. 707, 31 L. J. M. C. 138); and 
where an apprentice binds himself to a firm and their successors he will be 
bound to serve the latter. Apprentices cannot be enrolled in the volunteer 
forces without the consent of their masters {Volunteer Regulations, 1895, 
par. 163),*and if an apprentice enlist, the master may reclaim him while under 
age, provided he takes the necessary steps laid down by the Army Act, 1881 s 
96 (44 & 45 Viet. c. 58). 

The stamp duty on indentures of apprenticeship is 2s. 6d., whether a 
premium is paid or not (63 Viet. c. 8, s. 19), but the indentures of parish 
apprentices and apprentices to the sea services are exempt from duty 
(33 & 34 Viet. c. 97 ; and 57 & 58 Viet. c. 60, s. 108). Instruments 
of apprenticeship must be stamped and the full consideration truly set 
out in them, and, if it be not fully set forth, the instrument will be null 
and void (33 & 34 Viet. c. 97, s. 40). The instrument must be stamped 
before execution. A master need not execute the indentures of apprentice- 
ship, but adult apprentices must execute them, and so must infants {R v. 
Arneshy, 1820, 3 Barn. & Aid. 584), but they may have their names affixed 
to the indenture by an agent. Corporations and companies may execute 
indentures of apprenticeship by affixing their seal to them. 

The age of persons binding themselves apprentices is immaterial, so that 
they be not under seven years of age (see R. v. Saltern, 1784, 1 Bott. P. L. 
Cas. 613). But “ parish ” apprentices, apprentices to chimney-sweeps, and to 
the sea service, cannot be bound under the ages of nine, sixteen, and twelve 
respectively (3 & 4 Viet. c. 85, s. 3 ; 56 Geo. iii. c. 139, s. 7 ; 57 & 58 Viet, 
c. 60, s. 106) ; and where a statute prohibits the taking of an apprentice 
under a certain age, and a child under that age is notwithstanding taken as 
such, the binding will be void {B.y. Hipswell, 1828, 8 Barn. & Cress. 466, 2 Man. 
& fi. 474). Parents cannot bind their infant sons, or daughters, apprentices 
without their assent. A master must teach his apprentice all the branches 
of his trade, but he may depute the teaching to properly qualified workmen. 
The master is entitled to the custody of the indentures until the end of the 
term, when they should be cancelled and given up to the apprentice. A 
master has no common-law right to dismiss his apprentice for ordinary 
misconduct ( v. Linn, 1823, 1 B. & C. 460, 25 E. R. 456; Phillip 
V. Clift, 1859, 28 L. J. N. S. 153 ; 4 H & N. 168). He can only do so where the 
contract in express terms gives him the power to dismiss him ( Westwick v. 
Theodor, 1875, L. R. 10 Q. B. 224, 44 L. J. Q. B. 110), but a master may 
dismiss an apprentice who is an “habitual thief” {Learoyd v. Brooks [1891], 

1 Q. B. 431). A master cannot assign the indentures without the ap- 
prentice's consent, even if he assign his business. 

A master must pay to the apprentice the wages he has covenanted that 
he shall receive, and cannot deduct anything for the days the apprentice 
may be absent from his work owing to illness, accidents, etc., except it is so 
provided in the indenture. Neither can he deduct anything out of the 
wages for loss of time, either wilful or accidental, or where, owing to some 
statutory enactment, such as the Factory Acts, he is prevented from work- 
ing, nor for breakages or such-like faults. A master may have any number 
of apprentices^ If an apprentice die during the term of the apprenticeship) 
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tbe parent will not be entitled to a return of any part of the premium ^d, 
except there is a special agreement to that effect. A master may administer 
cjorporal punishment to his apprentice for negligence or other misbehaviour, 
provided it be done with moderation; but he must exercise this authority 
himself ; he cannot delegate it to another. If a master uses excessive violence 
or cruelty towards his apprentice, he will be liable to fine or imprisonment 
(24 & 25 Viet. c. 100, s. 26). A contract of apprenticeship may be dissolved 
or determined — (1) by effluxion of time, or by the apprentice coming of 
age ; (2) by bankruptcy of the master (but this does not dissolve the con- 
tract of apprenticeship, unless so stipulated in the instrument, and on the 
bankruptcy of the master the apprentice can avail himself of the pro- 
visions of the Bankruptcy Act, 1883, 46 & 47 Viet. c. 52, s. 41, ss. 1 and 2) ; 
(3) by death ; (4) by consent ; (5) by misconduct (in certain cases). The 
master, during the term of the apprenticeship, has an absolute and 
exclusive right to the services of his apprentice, and is entitled to all his 
earnings. 

Summary jurisdiction over apprentices is limited, by the Employers' and 
Workmen's Act, 1875, 38 & 39 Viet. c. 90, to those upon whose binding 
either no premium is paid, or the premium paid does not exceed £25, to 
apprentices bound under the provisions of the Acts relating to the relief of 
the poor< and to apprentices to the sea service (43 & 44 Viet. c. 16, s. 11). A 
court of summary jurisdiction, under the powers conferred by this Act, is 
enabled to entertain all kinds of ‘‘disputes" between masters and ap- 
prentices, and to make orders for the payment of wages ; to set-off and 
adjust “claims"; to order payment of compensation for absenting; to 
rescind the contract where it is disadvantageous, or where there is incapacity 
to work, owing to illness or to the nature of the employment ; to accept 
security for the due performance of the contract in lieu of damages ; to 
order the apprentice to perform his duties under the contract ; and, where 
it rescinds the contract, to order the whole or any part of the premium to 
be returned. It may order an apprentice to be imprisoned for a period not 
exceeding fourteen days, without hard labour. 

Apprentices bound according to the “ custom of London " are those who 
are bound according to the ancient customs of the “ City " of London. Any 
unmarried infant above the age of fourteen and under the age of twenty-one 
can be so bound to a freeman or freewoman of London, and they must be 
bound by indenture, and for a period of not less than four years. They are 
subject to the jurisdiction of the “ Chamberlain " of London, who can commit 
unruly apprentices to Bridewell Prison. 

Miscellaimom Points in Criminal Law, — 1. Apprentices under sixteen 
fall within the scope of the Prevention of Cruelty to Children Act, 1894, 
57 & 58 Viet. c. 41 {q,v.), 

2. A master is bound at common law to provide his apprentice with 
proper food, and with proper medical advice during illness, and if his 
failure to do so leads to the death of the apprentice, is indictable for 
manslaughter {R, v. Smithy 1837, 8 Car. & P. 53 ; and see B. v. Self, 1776, 
1 Leach, 137 ; B, v. Bidley, 1811, 2 Camp. 650). Under the Offences 
against the Person Act, 1861, 24 & 25 Viet. c. 100, s. 26, it is a misde- 
meanour for any person, who is legally liable to provide for an apprentice 
necessary food, clothing, or lodging, wilfully to refuse or neglect to provide 
it, or wilfully and maliciously to do or cause to be done any bodily harm to 
such apprentice, so that the life of the apprentice is endangered, or his 
health is, or is likely to be, permanently injured. The offence is pumshable 
by penal servitude from three to five years, or imprisonment ^ith or without 
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bard labour, for not more than two years (24 & 25 Viet. c. 100, a 26* 
54 & 66 Viet. c. 69, a 1). ' 

3. The Conspiracy and Protection of Property Act, 1878, 38 & 39 Viet, 
c. 86, s. 6, gives a summary remedy for neglect by a master to provide 
necessary food, clothing, medical aid, dr lodging, whereby the health of the 
apprentice is, or is likely to be, seriously or permanently injured. 

4. In the case of parish apprentices, the guardians of the poor can recover 
summarily from the master the expense of maintenance and clothing, when 
the master has neglected to provide them (32 Geo. iii. c. 57, s. 6), or 
prosecute him for breach of the conditions of the indentures (7 & 8 Viet. c. 
101, a 10); and by a 73 of the Offences against the Person Act, 1861, 
24 & 25 Viet. c. 100, the guardians may prosecute for offences against 
parish apprentices, at the cost of the common fund of the union ; see also 
Poor Law Act, 1844, 7 & 8 Viet. c. 101, s. 59. 

[Austin, Law relating to Apprentices, 1890 ; Bac. Abr., tit. Master ard 
Servant ; Com. Dig., tit. Justice of the Peace!] 


Apprentices (Sea). — The apprenticing of boys to the sea service 
has been the subject of legislation since 1703, when a statute of Anne (2 & 
3 Anne, c. 6) provided that boys chargeable to parishes should be apprenticed 
by guardians, with the consent of magistrates, to British ships, at the age 
of ten years until the age of twenty-one, and made it compulsory for 
shipmasters to take on board a number of them, proportioned to the 
tonnage of the ship. It also allowed parish boys, who had been bound 
apprentices imder the Poor Law Statute of Elizabeth, 1601, 43 Eliz. c. 2, s. 6, 
to be assigned and turned over to the sea, their assignment being duly 
registered. Such apprentices were exempted from impressment till they 
were eighteen years of age, and voluntary apprentices were exempted for 
three years from the time of their going to sea. Another Statute in 1705 
(4 Anne, c. 19) raised the age for compulsorily received apprentices to thirteen 
years, and made the exemption from naval service cease in all cases at 
eighteen years, except in the case of voluntary apprentices who had not 
been to sea before (5 & 6 Will. iv. c. 19, 1835 ; and 30 & 31 Viet. c. 59, 1867). 
These Acts are now repealed, but an Act of 1740 (13 Geo. ii. c. 17) continues 
these exemptions to the present day, exempting all persons under eighteen 
years of age, and providing that every person who, not having before used 
the sea, shall bind himself apprentice to serve at sea, shall be freed and 
exempted from being impressed for the full space of three years from the 
time of his binding himself apprentice. Apprentices have made good this 
exemption in several instances their remedy for wrongful impressment 
being either by suing out their habeas corpus {q-v,), or by application to the 
Chief-Justice of the King's Bench for a warrant for their discharge {The 
Apprentices Case, 1779, 1 Leach, 203, Lord Mansfield; B, v. Edwards, 
1798, 7 T. E. 745, Lord Kenyon). An Act of the present reign (1844, 
7 & 8 Viet. c. 112, s. 37), repealing the Act of 1835 which repealed the 
first Statute of Anne above given, continued the compulsory employment of 
apprentices at sea in proportion to the tonnage of ships; but this was 
finally put an end to in 1849 (12 & 13 Viet. c. 29). Settlement for pom* 
law purposes by apprenticeship to sea service was abolished in 1834 (4 & 
6 Will IV. c. 76, s. 67). 

The position of sea apprentices is now chiefly governed by the Merchant 
Shipping Act, 1894^ By this Act, mercantile marine superintendents are to 
assist and fa^itate the making of apprenticeships (ss. 106 and 247). 
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^ ^7® ^7 guardians, or persons exercising 

their powers, are td be made in the same manner and subject to the same 
laws and regulations as other apprenticeships made by them (s. 106); and 
every indenture of such apprenticeships is to be executed by the boy and 
the person to whom he is bound, in the presence of and attested by two 
justices of the peace, who are to ascertain that the boy is twelve years of 
age and of sufficient health and strength, and that the person to whom he 
is bound is a proper person for the purpose (s. 107). Every indenture of 
apprenticeship to the sea service is to be executed in duplicate and to be 
exempt from stamp duty, one indenture being kept and recorded by the 
proper shipping officer, and the other being indorsed by him with the fact 
of its having been recorded and then re-delivered to the master of the 
apprentice ; and the master is to notify to the shipping officer any assign- 
ment or cancellation of the indenture, or the death or desertion of the 
apprentice (s. 108). In the case of a foreign-going ship, the master must 
make any apprentice who is to go to sea with him appear before the 
superintendent before whom the crew are engaged, and must produce to 
h im the indenture and any assignment of it; and the namv. of the 
apprentice, with the date of the indenture and its assignments, if any, and 
the names of the ports at which they have been registered, are to be entered 
on the agreement with the crew (s. 109). Only persons licensed by the 
Board of Trade, or owners, masters, or mates of ships, or regular servants of 
the shipowner, or superintendents, may engage or supply apprentices (or 
seamen), and the fees specified by the Act are the only remuneration allowed 
for so doing (ss. Ill, 112). These statutory provisions do not apply to the 
case of ships belonging to the three general lighthouse authorities, or 
pleasure yachts (s. 262), nor to any fishing boats, whether exclusively or 
not employed on the coasts of the United Kingdom (s. 263 (2)). The pro- 
visions of the Employers’ Liability Act, 1875, 38 & 39 Viet. c. 90, have been 
applied to seamen and apprentices to the sea service since 1880 (43 & 44 
Viet. c. 16, 8. 11). 

Apprentices are not “seamen” within the meaning of the M. S. A, 
1894 (s. 742), but they are subject to the same discipline and liabilities, 
and enjoy the same rights and protection as regards their wages, property, 
and service (see generally, Part II. of the Act, and Seamen). like them, 
they can sue the ship in rem for their wages, and perhaps also for the 
penalty expressed in the indenture of apprenticeship, though they could 
not before the Judicature Act {The Albert Crosby ^ 1860, Lush. 44), Any 
Court which takes cognisance of any dispute between master and 
apprentice may rescind the indenture if it seem unjust (s. 168); and there 
is an implied obligation in every instrument of apprenticeship that the 
shipowner will use all reasonable means to secure the seaworthiness of the 
ship (s. 458). There are also apprentices to the sea-fishing service, who, 
like sea apprentices, were at one time exempted from impressment (1810, 
50 Geo. III. c. 108, s. 2), but are not so now (1868, 31 & 32 Viet. c. 45, sched.). 
Their position is now defined by the M. S. A., 1894, which applies the 
following provisions to fishing boats of 25 tons tonnage and upwards 
^his, it is presumed, means that only such boats can carry apprentices). 
No boy under thirteen years of age can enter into an indenture of 
apprenticeship or agreement with respect to the sea-fishing service ; no boy 
^der sixteen years is to be taken to sea in that service unless he is 
bound by an indenture or agreement made as the Act directs (the form is 
given by Order in CouncU of 12th Dec. 1894, Scrutton, M. S. A., Appendbc 
3^), and in the latter case he is called a sea-fishing boy. No board 6f 
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guardians is to allow an apprenticeship to be entered into except in con- 
formity with the Act ; but a boy under sixteen may be employed in a 
fishing boat, if he is not obliged to remain in that employment longer than 
one day, and no written agreement has been made •with him. Mercantile 
marine superintendents are to assist the making of such apprenticeships 
and agreements, which are to be made before a superintendent, who is to be 
satisfied that they are in accordance with the Act, that the master is a fit 
person for the purpose, that the boy is not under thirteen, and is of 
sufficient health and strength, and that his nearest relatives or guardian, 
if any, agree, and is then to indorse the indenture to that effect. Such 
indentures and agreements are to be executed in triplicate, one of which is 
to be kept by the master, one by the boy, and another by the superintend- 
ent. The superintendent or his successor may enforce the indenture or 
agreement on behalf of the boy against the master, and no money is to be 
taken from either party for the making of such apprenticeships and agree- 
ments (ss. 392-398). Another class of sea apprentices bixq pilot apprentice'^, 
who are subject to the bye-laws and regulations of the pilotage authorities 
(M. S. A., 1894, s. 582). Fishing apprentices stand generally in the same 
position as seamen in fishing boats as regards discipline and wages (ss. 376- 
391). See Fisheries. 

[Maude and Pollock, Merchant Shipping, i. p. 165 If.] 


Apprenticeship.— See Apprentice. 


Appropriation of Payments. —A debtor may owe a 
creditor various sums of money for debts contracted at different dates, and 
secured in different ways {e.g,, by mortgage, bond, covenant, or bill of 
exchange) ; on some of these he may be only a joint debtor ; on others he 
may have a surety liable on his default. In any such case the debtor, on 
making a payment to the creditor, has the right of determining how his 
money shall be applied; he may appropriate the payment to cancelling 
whichever debt he pleases. He may say, I wish with this money to pay 
off the debt for which A. is my surety ” ; and though the creditor would 
much prefer that some other debt for which he has only the debtor’s own 
security should be paid off first, he cannot prevent the debtor’s right to 
apply the payment to that particular demand. But the debtor must notify 
his intention before or at the time of payment {Mayfield v. Wadsley, 1824, 
3 Barn. & Cress., at p. 362) ; though such notification need not be express : it 
will be sufficient if the intention of the debtor can be inferred from his coi;- 
duct, or is clearly indicated by any other circumstances {Newmarch v. Clay, 
1811, 14 East, 238, 243). If, however, the money be paid generally (if- 
without any specific appropriation by the debtor), the creditor may apply it 
to any debt he pleases, even to one barred by the Statute of limitations 
(see Limitation) {Mills v. FowJces, 1839, 5 Bing. N, C. 455); or to one 
purely equitable, provided it be of agreed and ascertained amount 
{Bomnquet v. Wray, 1816, 6 Taun. 597; 16 E. K. 677; Goddard y- 
Hodges, 1832, 1 Or. & M. 33); or to a debt contracted by the debtors 
wife dum sola {Goddard v. Cox, 1743, 2 Stra. 1194). The creditor need 
not apply the money to any particular debt on receiving it; he may 
do so any time before the jury are sworn {Grigg v. Cocks, 1831, 4 Sim. 438). 
And when he has once so appropriated it, still if he has done this merely 
by a private entry in his own books, not communicated to the debtor, ne 
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can afterwards change his mind, and apply the payment to satisfy some 
other debt (Simson v. Ingham^ 1823, 2 Barn. & Cress. 65). The creditor will 
generally appropriate the money to discharge the oldest unsecured simple 
contract debt for which the debtor alone is liable ; and the law will not, in 
favour of a surety, direct the application of money, paid generally, to the 
discharge of the secured debt, without some circumstances to show that it 
was so intended (JPlomer v. Long^ 1816, 1 Stark. N. P. 153 ; Williams v, Baw^ 
linson, 1825, 3 Bing. 71 ; Henniker v. Wigg, 1843, 4 Q. B. 792). Such cases 
as Marrya^ts v. White^ 1817, 2 Stark. N. P. 101, and Kinnaird v. Webster, 1878, 
10 Ch. D. 139, are practically overruled on this point by City Discount Co, v. 
McLean, 1874, L E. 9 C. P. 692, 9 ; Browning v. Baldwin, 1879, 40 L. T. 248 ; 
27 W. E. 644 ; and In re Sherry, 1884, 25 Ch. D. 692). Thus the surety 
on a promissory-note, given to secure a loan to a member of a money club, 
cannot rely upon the monthly subscriptions and premiums paid by his 
principal, as payments in reduction of his liability upon the note ( Wright v. 
Sickling, 1866, L. E. 2 C. P. 199). But a creditor may not appropriate the 
payment to an illegal debt, if there be also a legal one unpaid ( Wright v. 
Laing, 1824, 3 Barn. & Cress. 166). 

If neither debtor nor creditor appropriate the money paid to a particular 
debt, the law will apply the payment to the discharge of the debt of earliest 
date standing unpaid at the date of the pa 3 rment, unless there are circum- 
stances to show that such could not have been the intention of the parties 
{Hooper v. Keay & Draper, 1876, 1 Q. B. D. 178). See Bank. 


Appropriation of Suppiies.— It has long been the estab- 
lished rule for Parliament, in granting supplies, to appropriate them to 
specific purposes. The practice was introduced as early as the reign of 
Edward III., with the object of securing that the subsidies voted were in fact 
applied to the purposes intended by Parliament ; the rule was also occa- 
sionally observed in the two immediately succeeding reigns, but it was not 
till after the Eestoration that it became common, and not till after the 
Eevolution that it became the invariable usage. With the exception of 
those items of the national expenditure which constitute the fixed charges 
on the Consolidated Fund, no payments of public money can lawfully be 
made until sanctioned by votes of the House of Commons, subsequently em- 
bodied in an Act of Parliafnent called the Appropriation Act, which, besides 
authorising the issue out of the Consolidated Fund of the necessary amount, 
appropriates the same, in the manner agreed upon in committee of supply, to 
the various services (the army, navy, civil service, etc.). To some extent, 
however, the appropriation is anticipated, for, as the Appropriation Act is 
not passed till the end of the session, when the financial arrangements for 
the year have been completed, and as it is necessary to make provision for 
current expenditure, two Acts, called Consolidated Fund Acts, are usually 
passed earlier in the session, authorising the issue of certain sums on 
account ; but these Acts are subsequently incorporated in the Appropriation 
Act, which specifies and appropriates the whole amounts granted throughout 
the year. The form of the appropriating clause now in use is as follows : — 
“ All sums granted by this Act and the other Acts mentioned in Schedule 
(A) annexed to this Act [being the Consolidated Fund Acts referred to above] 
out of the said Consolidated Fund towards making good the supply granted 
to Her Majesty . . . are appropriated and shall be deemed to have been 
appropriated as from the date of the first of the Acts mentioned in the said 
Schedule (A) for the services and purposes expressed in Schedule (B) annexed 
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hereto.” Till 1870 it was also customary to insert in each Appropriation 
Act a clause forbidding the application of moneys which had been voted to 
any use other than those specifically mentioned in the Act, but since that 
' year this clause has been omitted, as it added nothing to the positive obliga- 
tion on the executive to apply the sums voted to the particular purposes 
stated. 

The necessity for thus annually voting, and by the Appropriation Act 
appropriating, the supplies granted by the House of Commons is one of the 
causes — ^the other being the passing of the Army Act — that render a yearly 
sitting of Parliament imperative. “ The prorogation or dissolution of Parlia- 
ment without an Appropriation Act is a constitutional irregularity, as 
thereby all the grants of the Commons are nullified, and the sums must be 
voted again in the next session before a legal appropriation can be effected ” 
(May, Parliamentary Practice, 10th ed., 521). 

The ofiBcer ultimately charged with the duty of seeing that the specific 
appropriations are effected is the Comptroller and Auditor-General. 

[See Stubbs, CoTistit. Hist (1875 ed.) vol. ii. 565 ; Hallam, Constit 
Hist (3rd ed.) vol. ii. 482-3, vol. iii. 158-160 ; Todd, Parly, Govt in 
England (ed. by Walpole, 1892) vol. ii. 229-234; Anson, Law and Custom 
of the Constitution (2nd ed.), part i. 260-2, part ii. 338-343 ; May, Parly, 
Prac. (10th ed.) 519-521, 560-3.] 


Appropriation of Water.— The effect of appropriating 
water flowing in a natural stream, with relation to the person taking it for 
use and other riparian proprietors, has been regarded differently in bye- 
gone times from the way in which it is regarded now. It used to be con- 
sidered that flowing water was the property of no one, and that nobody 
had a right to complain if any owner of land adjoining a stream appro- 
priated it for his own exclusive use, unless he was in some way using it 
at the time, and thus sustained damage from the act of his neighbour; 
and that by an act of appropriation any landowner might acquire water 
rights against all other riparian owners, which would continue until he 
abandoned his user (see Williams v. Moreland, 1824, 2 Barn. & Cress. 910). 
In process of time this theory was modified, and now it is considered that, 
independently of appropriation and user, all rij)arian owners have, from the 
mere fact of being riparian owners, certain rights in natural streams ex jure 
ncduroe, and that they can maintain an action for any infringement of those 
rights (see Mason v. Hill, 1833, 5 Barn. & Adol. 1). In Cocker v. Cowper, 1834,* 
5 Tyrw. 103, Parke, B., is reported to have said that the doctrine of appro- 
priation had been much cut down in Mason v. Hill, supra ; and in Hoker v. 
Porritt, 1875, L. R 10 Ex. 59, it is shown that, though appropriation of 
water of streams for use does not create any new rights, it will have the 
effect of increasing the damages recoverable for obstruction, as, in the 
absence of user, damages could only be nominal. 

Water can be appropriated for use, not only as it flows along a surface 
stream, but also by collecting it in a well or other receptacle, and thus by 
taking actual possession of it. Water appropriated in this way does not 
become the property of the collector, and, if it is made to escape, he cannot 
sue for recovery of his property, for it has ceased to be his, though he may 
possibly have an action for damages in some other form ; and if water 
naturally percolates through the soil to a well, in unknown and undefined 
streams, the fact of appropriation by this means does not give the ovmer of 
the well any cause of action against another person who, by mining or 
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sinking another well, cute off the spring or drains away the water {Cheat- 
more v. Richards, 1859, 7 H. L. 349 ; Acton v. Blundell, 1843, 12 Mee. & W. 
324.) 

Approval f Sales on. — See Sale. 


Approvement is where there exists a right of common on the 
lord's waste, and the lord encloses part of such waste for himself, leaving 
sufficient common with ingress and egress for the commoners (see Common ; 
Williams on Eights of Common), 


Approver {Prolator ), — An accomplice in treason or felony, who, on 
arraignment, confessed the fact before plea pleaded, took an oath to reveal 
all treasons and felonies he knew, and appealed or accused others, in order 
to obtain pardon (3 Co. Inst. 129 ; 3 Euss. on Crimes, 6th ed., 612 ; Hawk. 
P. C., bk. ii. c. 24). No person could be an approver who was attainted or 
incapable of taking an oath or unable to wage battle (see Pollock and 
Haitian^, Hist JEng, Law, 631). Approvement has long fallen into dis- 
use (2 Hale, P. C., 226), but the term “approver” is still used in Ireland of 
accomplices who turn Queen's evidence. See Accomplice. 


Apt Words. — English law does not, as do some other systems, 
attach particular meanings or operation to certain technical words exclu- 
sively, so that no words of equivalent meaning, or periphrasis, can be used 
with the same effect. It looks at the meaning and sense of the words 
used, and the intention of the parties as indicated by the words; and not the 
actual words themselves (see Preston's Convey aming, i. p. 182). But the use, 
especially in conveyancing, of common forms, phrases, and words is emin- 
ently advisable ; they have a well settled effect, and have, in many instances, 
been often construed by the Courts. The only important exceptions to the 
general rule are in regard to (1) words of limitation, (2) words which, in the 
absence of anything in the deed or agreement in which they are used to the 
contrary, imply certain covenants, and (3) certain words of art necessarily 
used in indictments. 

1. An estate of inheritance could formerly be limited to an individual 
only by the use of the word “ heirs,” or “ heirs of the body,” or to a corpora- 
tion sole by the use of the word “successors” (see Elphinstone on the 
Interpretation of Deeds, some unimportant exceptions are there collected), 
but the Conveyancing Act, 1881, s. 51, permits the use of the words “in 
fee-simple ” or “in tail.” The same Act (s. 49) declares that the word “grant” 
need not necessarily be used in order to convey tenements or hereditaments, 
^rporeal or incorporeal, and this appears to have been the law since the 
Eeal Property Act, 1845, 8 & 9 Viet. c. 106. (See the note to s. 49 in Hood 
& Challis's Conveyancing Acts,) 

2. At the common law, the use of the words “ give ” or “ grant ” {coveessi) 
in a deed implied a warranty of title, but this implication was removed by the 
Eeal Property Act of 1846, s. 4. In conveyances by the promoters of an 
jmderta^g, under the Lands Clauses Act, 1845, s. 132, the use of the word 

gr8»nt ^ still implies covenants for title. The words “demise” or “grant” in 
& lease, if the lease contains no express covenant for title, imply a covenant 
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for quiet enjoyment, limited to the term of the lessee's own estate (Sheppard's 
Touchstone^ p. 166 ; Baynes v. Lloyd [1895], 2 Q, B. 610). It has been held in 
some csases that any equivalent words of letting, and the use of these words, 
or of “demise,” in a letting without any deed, will have the same implication, 
but these cases appear to be of doubtful authority. (See Baynes v. Lloyd; 
supra, where they are cited and discussed.) As to covenants implied in 
conveyances, mortgages, and settlements, by parties conveying as “ beneficial 
owner,” “ settlor,” “ trustee ” or “ mortgagee,” see the Conveyancing Act, 
1881, s. 7, and Covenant. 

3. In an indictment for felony the word “ feloniously,” and in indict- 
ments for 'murder, “murder,” for burglary, “burglariously,” and for rape, 
“ ravish and carnally know ” (i?. v. Warren, 1820, 1 Euss. & E. 46), must be 
used. The words “ felony,” “ murder,” and “ burglary ” are words of art 
for which no equivalent expressions are permitted {per Parke, B., in HoU 
ford V. Bailey, 1848, 13 Q. B. 426 : K v. Gray, 1864, 33 L. J. M. C. 78). 


Arbitrary Punishment.— Under English law punishments 
are not imposed at the absolute pleasure of the judge ; but he has a limited 
discretion, except in cases of treason and murder, as to the extent and mode 
of punishment. Except in the case of certain common-law misdemeanours, 
the punishment of all offences is now regulated by statute (as to felonies, 
see 7 & 8 Geo. iv. c. 28, s. 1). In the absence of a statutory limit a com- 
mon-law misdemeanour is punishable by fine (and) or imprisonment, without 
hard labour for any time, at the judge's discretion, (and) or theoretically whip- 
ping, which is, however, never imposed, except under statutory authority 
(see Stephen, Hist Grim. Law, i. 490; re Forhes, 1887, 8 N. S. W. Eep. 
Law, 68 ; R, v. Castro, 1880, 5 Q. B. D. 490, per Bramwell, L. J., at 509). 
By the Bill of Eights, 1688, 1 Will. & Mary, sess. 2, c. 2, it is declared that 
excessive bail (see Bail) ought not to be required, nor excessive fines im- 
posed, nor cruel or unusual punishments inflicted. As to flnes and punish- 
ments, this merely affirms unrepealed easier Acts (Stat. Westm. First, 1275, 
3 Edw. I. c. 6; Magna Charta, 1297, 25 Edw. i. c. 14; the Quarter Sessions 
Act of 1360, 30 Edw. I. c. 1 ; and the Petition of Eight, 1627, 3 Chas. i. c. 1, 
8. 3). It was aimed at the severities practised by the Stuart kings, and is 
read as prohibiting resort to modes of punishment involving torture or 
recourse to black letter authorities. Where the punishment imposed is 
authorised by law, improper exercise of his discretion by the judge is 
remediable only by petition to the Crown through the Home Office for 
remission. If it is illegal, and wholly without jurisdiction, the judgment 
can be quashed by writ of error or habeas corpus with certiorari ; and the 
judge is liable to action or indictment {Anderson v. Gorrie [1895], 1 Q. B. 
668). 

[As to the history of punishment in English law, see Pollock and Mait- 
land, Hist Eng. Law, ii. 449-520; Pike, History of Crime, passim', 
Stephen, Hist Crim. Law, i. 467-492; Picton's case, 1804-1812, 30 St. 
Tri. 225-883.] 


Arbitrary Refusal.— See Landlord and Tenant. 


Arbitration.— Arbitration is the settlement of disputes by the 
decision, not of a regular and ordinary Court of law, but of one or more 
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persons, who are called arbitrators. The English law relating to this subject 
is now contained in the Arbitration Act, 1889, 62 & 53 Viet. c. 49. This 
Statute is an express code, and its application to arbitrations under previous 
Acts is only excluded where its provisions are absolutely inconsistent with 
such Acts (see In re Knight & Tahernade Permanent Building Society [1891], 
2 Q. B. 63). It is also an amending and not a mere consolidating Act (see 
Hnrlhatt v. Barnett [1893], 1 Q. B. 77). The Arbitration Act, 1889, consists 
of two parts: (1) references by consent out of Court; (2) references by 
order of Court. 

1. References by Consent out of Court — The Agrccment^kia 
agreement to determine disputes by arbitration is styled a “ submission,” 
and a submission to arbitration is defined by the Act of 1889 as “ a written 
agreement to submit present or future differences to arbitration, whether to 
an arbitrator named therein or not.” A submission to arbitration may be 
verbal. But, if it is so, it does not come within the Act of 1889 ; and has, 
moreover, several other disadvantages. Its terms are open to dispute. It 
cannot be made a rule of Court so as to be enforced like a judgment. And 
in certain cases it would be ineffectual. For instance, if A. and B. agree 
verbally to refer to C. the question whether A.’s interest in certain land 
has determined, this submission would be voidable under sec. 4 of the 
Statute^ of Frauds. 

A submission may be made by an agreement in writing, not under seal. 
Here a sixpenny stamp is necessary, except where the matter in dispute 
does not exceed £5 (see Stamp Act, 1891, 54 & 55 Viet. c. 39, 1st sched.). 
The agreement need not necessarily be signed by both parties {Baker v. 
Yorkshire Fire and Life Assurance Go. [1892], 1 Q. B. 144). The submission 
may also be by mutual bonds, Le. each party may execute a bond to the 
other in a certain penalty, subject to the condition of his abiding by and 
performing the award. Again, each party may execute a bond to the 
arbitrators. Or lastly, the submission may be by deed containing mutual 
covenants to stand by the award. 

A submission is an agreement to take the decision, and not the advice 
only, of the person or persons to whom the matter is to be referred. It is 
also necessary to distinguish an arbitration from a mere valuation. The 
former decides a difference which has arisen, while the object of the latter 
is to prevent a dispute from arising. The distinction is of practical im- 
portance, because, while the award of an arbitrator can be directly enforced 
(see infra), the decision of a valuer can only form the subject of an inde- 
pendent action (see In re Cams Wilson & Greene, 1887, 18 Q. B. D. 7). In 
that case, on the sale of land, one of the conditions of sale was that the pur- 
chaser should pay for the timber on the land at a valuation, and it was pro- 
vided that each party should appoint a valuer, that the valuers so appointed 
should, before they proceeded to act, appoint by writing an umpire, and 
that the two valuers, or, if they disagreed, their umpire, should make the 
valuation. The two valuers were unable to agree, and the umjare made 
the valuation. It was held by the Court of Appeal that such valuation 
was not in the nature of an award on an arbitration, and that, therefore, an 
application to set it aside must be refused. There is this further distinction 
between an arbitrator and a valuer, that the former must act judicially and 
hear parties. 

, The capacity of parties to enter upon an agreement to go to arbitration 
18 governed by the ordinary rules of law as to contractual capacity. , See 
v^ONT^OT. Ai agreement to arbitrate made by an infant is not void ; but 
®i^y be repudiated by the infant at his option. An authorised agent, a 
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solioitor^ at least if clothed with general authority to act for his client in 
legal proceedings (but great caution is necessary ; see Jartm v. Bickmll, 
1889, 20 Q. B. D. 164), counsel (see Matthews v. Munder, 1^87, 20 
Q. B. D. 141), and the committee of a lunatic with the sanction of the 
Court in Lunacy (see Lunacy), may refer disputes to arbitration. Every 
civil dispute, present or future, and the question of liability for such per- 
sonal injuries as are actionable as well as indictable, — for example, assault 
(see Elworthy v. Bird, 1822, 2 Sim. & St. 372), and niiisance (see Dolson 
V. Oroves, 1844, 6 Q. B. 637), — could be referred by consent to arbitration. 
Not so, however, offences of a public nature (see Keir v. Leeman, 1844, 
6 Q. B. 308); such as perjury (see B. v. Hardey, 1850, 14 Q. B. 529), A sub- 
mission in writing is not at common law irrevocable. Prior to the Arbitra- 
tion Act, 1889, the’ law on this subject stood as follows : (1) A submission 
of existing or future disputes to two or more named arbitrators could be 
revoked by either party at any time before award, unless it contained an 
agreement that the submission might be made a rule of Court (see In re Bouse 
& Meier, 1871, L. K. 6 C. P. 212 ; Deutsche Springstoff Action Gesellschaft 
V. Briscoe, 1887, 20 Q. B. D. 177). (2) A particular submission, containing 
the rule of Court provision, could at any time, even after award (see Bow- 
nail V. King, 1801, 6 Ves. 10), be made a rule of Court, and was therefore 
irrevocable, except by the leave of the Court or a judge (9 Will. iii. c. 15, 
and 3 & 4 Will. iv. 42). (3) An agreement by deed or in writing to refer 
existing or future differences to arbitrators not named might at any time be 
made a rule of Court, unless a contrary intention appeared in the instru- 
ment, — e,g., where the agreement provided that the decision of the arbitrator 
should be without appeal (see Wadsworth v. Smith, 1871, L. E. 6 Q. B. 332), — 
and was not revocable {Piercy v. Young, 1880, 14 Ch. D. 200; Fraser 
V. Ehrensperger, 1883, 12 Q. B. D. 310), and might be enforced under the 
Common Law Procedure Act, 1854, s. 11. These distinctions, which gave 
rise to considerable practical difficulty, are got rid of by the Act of 1889, 
which provides that a submission, unless a contrary intention is expressed 
therein, shall be irrevocable except by leave of the Court or a judge, and 
shall have the same effect in all respects as if it had been made an order of 
Court (s. 1). A submission may be enforced in various ways. An action 
may be brought against the party refusing to proceed with the arbitration, 
for which it provides, and damages may be claimed. Only nominal damages 
will, however, be generally recoverable, unless in the original contract refusal 
to arbitrate was made to involve payment of a sum named as liquidated 
damages. A submission will not be enforced by a decree for specific 
performance, nor by injunction. But, while a submission cannot very 
readily be enforced by action, there are indirect means by which the 
Court can compel parties to carry it out: (1) the submission may be 
enforced by allowing the arbitrator to proceed ex parte, and giving effect to 
his award when made ; or (2) the Court may stay proceedings brought to 
determine matters which come within the scope of the arbitration. 

(1) Where the reference is to a single arbitrator, and difficulty arises in 
seoaring the concurrence of any party to his appointment, the appointment 
may be made by the Court itself. Where the reference is to two arbitra- 
tors, the party refusing to appoint will be obliged to accept the appointment 
made by his opponent (Act of 1889, ss. 5 and 6). The arbitrator so appointed 
gives notice to the party who has refused to concur in his appointment, 
and if this notice is of no avail he proceeds to try the case ex parte, and to 
make his award (2) Under sec. 4 of the Arbitration Act, 1889, if any 
party to a submission commences any legal proceedinggf in any Court against 
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any other party to the submission, in respect of any matter agreed to be 
rererred, any party to such legal proceeding may, at any time alter appear- 
ance and before delivering any pleadings, or taking any other step in 
the proceedings, apply to that Court to stay them. A “ step in the pro- 
ceedings” within the section means some application to the Court by 
summons or motion, and does not include an application from one party to 
another Barker y. Wiliams [1894], 1 Ch. 68 ; [1894], 2 Ch. 478), or an 

application by letter for an enlargement of time for putting in a defence 
{Brighton Marine Palace and Pier v. Woodhouse [1893], 2 Ch. 486), or the 
requiring of the delivery of a statement of claim {Ives & Barker v. Wiliams, 
supra). But the taking out of a summons for time for delivery of defence 
issuch a “ step ” {Bartlett v. Ford's Hotel Co. [1895], 1 Q. B. 851 ; [1896], App. 
Cas. 1), and so is an application for leave to administer interrogatories 
{Chappell V. North [1891], 2 Q. B. 252). In order to induce the Court to 
make an order stajdng proceedings under this section the application must 
be made in time, and the applicant must satisfy the Court that at the time 
when the proceedings were commenced, he was, and that he still remains, 
ready and willing to do all things necessary to the proper conduct of the 
arbitration. The Court must also be satisfied that there is no suflBcient 
reason why the matter should not be referred in accordance with the sub- 
mission.^ A stay of proceedings may be refused on such grounds as these, 
that the validity of the agreement to submit to arbitration is itself in 
question (see Kitts v. Moore [1895], 1 Q. B. 253), or that there is some 
serious objection to the fitness of the arbitrator, or that the applicant is 
simply aiming at delay, or that the party who resists is accused of fraud, or 
that the point in dispute in the proceedings is a question of law not 
involved in the facts which form the subject of the submission. The 
Court will generally stay proceedings where a contract contains a 
clause making arbitration a condition precedent to the right to bring an 
action. Such clauses are constantly found in policies of insurance, and are 
expressed in such terms as these ; “ The party insured shall not be entitled 
to commence or maintain any action at law, or suit in equity, upon his 
policy until the amount of the loss shall have been referred and determined, 
as hereinbefore provided, and then only for the amount so awarded.” In 
the case of Viney v. Bignold, 1887, 20 Q. B. D. 172, from which the above 
clause is taken, the Court held that arbitration must precede an action, 
and Wills, J., laid down the principles of construction applicable to such 
clauses in the following terms : — “ If there is a covenant to pay the amount 
of the loss, accompanied by a collateral provision that the amount shall be 
ascertained by arbitration, such arbitration is not a condition precedent to, 
the maintenance of an action on the covenant, but if the parties have cove- 
nanted that the liability is only to arise after the amount has been adjusted 
by arbitration, then such adjustment is a condition precedent to the right 
to recover.” In some cases, however, the Court has refused to interfere, 
leaving the defendant to plead the condition as a defence. 

The Arbitrator is a person selected by the mutual consent of the parties 
to determine a dispute, or matters in controversy between them. As a single 
arbitrator is selected by the parties themselves, the question of his eligi- 
bility for the office is not one of the greatest prominence or importance. It 
hw been said that if parties chose to appoint a lunatic to determine their 
disputes the appointment would be valid, but this dictum is of more than 
questionable authority (see Bryd. 58). Apart from such an extreme case, 
however, there is no doubt that the Courts are unwilling to set the appoint- 
ment of arbitrators aside lightly, where the choice has been made by both 
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parties with their eyes open. In contracts of works there is commonly a 
provision, that the engineer (see Engineer) shall be the arbitrator in any 
dispute between the contractor and his own employer. The practical effect 
of this provision is to make the engineer judge in his own cause ; but the 
Courts will not prevent him from acting where the contractor was aware of 
the facts when he signed the contract, unless it is shown, not merely that 
he has already formed an opinion on the dispute, but that there is every 
probability that he will be guilty of some misconduct in the matter of the 
arbitration, and in short will not act fairly {Echersley v. Mersey Docks and 
Harbour BocLrd [1894], 2 Q. B. 667 ; Ires & Barker v. Willans [1894], 2 Ch. 
478 ; and Jackson v. Barry Railway Company [1893], 1 Ch. 238). 

No form is prescribed for the appointment of an arbitrator. The 
language used should, however, clearly specify {a) his name and descrip- 
tion, and (6) the difference or differences which he is to decide. The Arbi- 
tration Act, 1889, contains provisions for the appointment of arbitrators 
when a party declines to nominate an arbitrator, or the arbitrator 
nominated refuses to act, or becomes incapable of doing so. The 
machinery varies according as the reference is to a single arbitrator or to 
two arbitrators. 

Reference to a single Arbitrator, — In any of the following cases : — {a) 
where all the parties do not, after differences have arisen, concur in the 
appointment of an arbitrator ; or (6) where an appointed arbitrator refuses 
to act, or is incapable of acting (see In re Wilson & Son, v. The Eastern 
Counties Navigation Co, [1892], 1 Q. B. 81), or dies, and the submission does 
not show that it was intended that the vacancy should not be supplied, and 
the parties do not supply the vacancy, any party may serve the other 
parties with a written notice to appoint an arbitrator — no particular 
arbitrator need be named in the notice, {Eyre v. The Corporation of 
Leicester [1892], 1 Q. B. 136). If the appointment is not made within seven 
clear days (see Clear Days) after the service of the notice, the Court or 
a judge may, on application by the party who gave the notice, appoint 
an arbitrator, who has the like power to act in the reference, and make an 
award as if he had been appointed by consent of all the parties (s. 5). 

Refereruce to two Arbitrators, — Here, where either of the appointed arbi- 
trators refuses to act, the party who appointed him may appoint a new 
arbitrator in his place. If, on such a reference, one party fails to appoint 
an arbitrator, either originally or by way of substitution, for seven clear days 
after the other party, having appointed his arbitrator, has served the prty 
making default with notice to make the appointment, the party giving 
such notice may appoint his nominee sole arbitrator in the reference, and 
his award will be as binding on the parties as if he had been appointed by 
consent. The Court or a judge may, however, set aside any appointment 
made in pursuance of this provision (s. 6). Semble there is no power to 
compel the parties to nominate when the submission is to more than two 
arbitrators {Smith v. Nelson's Arbitration, 1890, 25 Q. B. D. 545). Where 
a party refuses to recognise an arbitrator validly appointed, the arbitrator, 
unless removed by the Court, will proceed to mi ex parte (Act of 1889 , 
s. 11). 

Dutm of ArUtraior, — The duties of an arbitrator are to try the case sub- 
mitted to him impartially, and to exercise such skill or discretion as he 
possesses in deciding it correctly. These duties rest equally upon single 
and upon two or more arbitrators. An arbitrator is not liable to be sued 
for want of skill or negligence in the conducting of the arbitration {Pappa v. 
Rose, 1872, L. R. 7 0. P. 625). Where, however, he is a party to the sub- 
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miflsioB, he may incur legal liability by refusing to act {ibid. 627). For 
misconduct, as already stated, he may be removed by the Court. 

BemwMTodion of Arbitrator. — The better opinion appears to be that an 
arbitrator cannot sue for his fees, unless upon an express promise to pay 
them (see Hoggins v. Oordon^ 1843, 3 Q. B. 467. In re Crampton v. Ridley ^ 
1887, 20 Q. B. D. 48), however, A. L. Smith, J., expressed a strong view 
that in a commercial arbitration, at least, there is an implied contract to 
pay the arbitrators (and umpire) reasonable remuneration for their 
services. An arbitrator is not, however, without protection in regard to 
his fees. He may retain the award till his fees are paid ; and it seems that 
an arbitrator, on refusing to give up an award, except upon payment of an 
extortionate fee, cannot be attached for contempt. The proper course for the 
party from whom such a fee is demanded, is either to pay it and sue the arbi- 
trator for money had and received {Dosset v. Gingell, 1841, 2 Man. & G. 872), or 
to apply to the Court to set the award aside, on the ground that the charges 
are so excessive as to amount to misconduct on the part of the arbitrator 
(see infra). The lien of an arbitrator covers the award, the submission, and 
any documents containing information which he himself has procured, or 
caused to be procured, but not papers put in evidence by the parties. In the 
course of the reference an arbitrator may himself fix the amount of his 
remuneration and costs, if the submission does not otherwise provide, and 
if the amount is named in and as part of the award {In re Stephens & Co. v. 
Liverpool and Globe Insurance Co., 1892, 36 Sol. J. 464; andsee Act of 1889, 
sched. 1, subs. (i.)). Where, however, the amount is not specified in the 
award, but is contained, e.g., in a separate notice given to the parties, the 
Master must tax the costs and remuneration {In re Prebble v. Robinson 
[1892], 2 Q. B. 602), and, even where the amount of the costs and remunera- 
tion is stated in the award, the Court may, as above stated, set the award 
aside, if the charges are so excessive as to constitute misconduct on the 
part of the arbitrator. 

Authority of Arbitrator. — As to what matters may be referred to 
arbitration, see ante. The authority of an arbitrator largely depends on 
the terms of the submission, and the question whether matters in dispute 
are within the reference is one for the Court to determine {Piercy v. 
YouTig, 1880, 14 Ch. D. 200), unless the parties have agreed to leave it to 
the arbitrator himself. Under a reference of {a) pendente lite, “all matters 
in the cause,” the authority of an arbitrator would be limited to the 
points in dispute between the parties in that litigation ; (6) “ all matters 
of difference,” the award might cover all disputes between the parties 
down to the time of the submission, and even of the award. In the 
absence, however, of express or implied authority, an arbitrator cannot 
adjudicate on claims which have not arisen at the time when the 
award is made (see Barnardiston v. Fowler, 10 Mod. Ca. 204). In Piercy v. 
Young, supra, it was held that an arbitration clause in articles of partner- 
ship, that “any differences or disputes which may arise between the 
partners shall be settled by an arbitration,” did not cover a dispute as to 
whether a purchase of certain property was made on behalf of the firm, 
the ratio decidendi being, that as the matter in controversy was, whether a 
partnership existed with reference to the property in question, the dispute 
was not one arising “between the partners.” In Turnell v. Sayiderson, 
1891, 60 L. J. Ch. 703, one partner commenced an action for dissolution, on 
the alleged ground that the business could not be carried on except at a 
loss. The partnership deed provided for the reference to two arbitrators, 

any difference arising between the partners in regard to the construction 
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of the articles, " or to any division, act, or thing, to be made or done in 
pursuance thereof, or to any matter or thing relating to the said partnership 
or the affairs thereof/' Kekewich, J., held that the question whether, 
under the circumstances, there should be a dissolmtion, was outside the 
authority of an arbitrator appointed under the clause, and refused to stay 
the action. And see Joplin v. Postlethwaite, 1890, 61 L T. 629. SernUe, 
however, a reference of “all matters in difference” would include power 
to award a dissolution (lindley, PartTiership, p. 456). 

As to the cases in which an arbitrator may be called as a witness, see 
infray Setting aside Award, 

An Umpire . — If a reference is to two or more arbitrators, it is inferred 
in the submission, unless the contrary is stated, that they may appoint an 
umpire at any time within the period during which they may make an 
award (Act of 1889, sched. i. (6)), and if the arbitrators have allowed their 
time for making an award to expire, or have delivered to any party to the 
submission, or to the umpire, a notice that they cannot agree, the umpire 
may forthwith enter upon the reference in lieu of the arbitrators {ihid. 
sched. i. {d)). Where the arbitrators do not appoint an umpire, or where 
the umpire selected cannot or will not act, the Court makes the appoint- 
ment if, after notice by one party, the other refuses to concur in appointing 
an umpire. The umpire may be appointed in time to sit with the 
arbitrators, and hear the evidence, and thus save the parties time and 
expense in the event of a disagreement between the arbitrators. But he 
cannot take any part in the proceedings till the arbitrators disagree. An 
umpire, after having entered upon his duties, is, mutatis mutandiSy in the 
same position, as to both rights and obligations, as an arbitrator. 

Procedure on an Arbitration . — As regards all matters of procedure, the 
course of an arbitration is similar to that of an ordinary trial at law. 
The rules of evidence must be observed. Any party who thinks that 
an arbitrator has wrongly admitted, or rejected, evidence may move the 
Court to revoke the submission {East and West India Docks v. Kirk & 
Bandally 1887, 12 App. Cas. 738), or apply to the arbitrator (or, if he 
refuses, to the Court, for an order compelling him) to state a special case. 
The attendance of witnesses and the production of documents at an 
arbitration can be enforced on subpoena (Act of 1889, ss. 8 and 18). The 
evidence may, at the arbitrator's discretion, be taken on oath {q.v.) or 
aflSrmation (j.^y.), unless the submission provides to the contrary (s. 7 {a) and 
schd. i. {g))y and persons wilfully giving false evidence before an arbitrator 
are guilty of perjury {q.v.). The preparation of false evidence, to be used in 
an arbitration, is an indictable misdemeanour at common law, even 
although the arbitration does not, in fact, take place {B. v. Vreones [1891], 

1 Q. B. 360). If a point of law arises, the arbitrator may himself decide 
it, or state a case for the opinion of the Court (Act of 1889, s. 19), or put 
his award, or any part of it, in the form of a special case (s. 7 {h)). Either 
party may move the Court to compel an arbitrator to state a special case 
(s. 19). An arbitrator sometimes has a legal assessor to sit with him and 
advise him as to points of law. But he is not entitled to such assistance 
if the parties object {Proctor v. Williamsony 1860, 29 L. J. C. P. 157), and 
in any event— is in the case of a judge sitting with assessors (see 
Assessors)— the decision must be his own. An arbitrator should not as a 
inAe esc parte. To this rule, however, there are several exceptions. 

Where any party, after receiving due notice of the date and place fixed 
for the hearing of the arbitration refuses to attend, the arbitrator should 
give him peremptory notice of , the next appointment, and may then, 
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proo^ ^ on ek second default. A similar course may be taken 
where any party refuses to recognise the authority of the arbitrator, 
Where there are two arbitrators, each should be present at the hearing, 
and an umpire, when h% is appointed and enters upon the reference, is bound 
by the rules applicable to arbitrators. 

The Avjard , — No special form is prescribed by the Act of 1889 for an 
award. The submission itself may contain directions as to the form which 
the award is to take, and these must be complied with. But, in the 
absence of such directions, the arbitrator may himself determine the form 
in which his award is to be cast. Unless the submission otherwise 
provides, an award must be in writing (Act of 1889, sched. 1). Where the 
case is referred to the arbitration of three persons, “ the award to be that 
of the said arbitrators or any two of them,** it is necessary that they should 
execute the award together, since, if this requirement is not complied 
with, something might have occurred at the last moment to change the 
opinion of one or both of the arbitrators (see Stahvorth v. luTieSy 1845, 
14 L. J. Ex. 81, and Wade v. Dowling, 1854, 23 L. J. Q. B. 302). Under the 
Stamp Act, 1891, the following duties are payable on awards in England 
or Ireland. 

In any case in which an amount or value is the matter in dispute — 


£ s. d. 

Where no amount is awarded, or the amount or value awarded 
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. 0 

1 

0 


20 

99 

99 

30 




. 0 

1 

6 

)) 

30 

99 

99 

40 




. 0 

2 

0 

» 

40 

99 

99 

60 




. 0 

2 

6 

)> 

50 

99 

99 

100 




. 0 

6 

0 

j» 

100 

)) 

99 

200 




. 0 

10 

0 

)) 

200 

99 

99 

500 




. 0 

16 

0 

i9 

600 

99 

99 

750 




1 

0 

0 

99 

760 

99 

99 

1000 




1 

6 

0 

99 

1000 . 



, , 




1 

16 

0 

In any other case. 


, 





1 

16 

0 


In the absence of any express provision in regard to the point in the 
submission, an award under the Arbitration Act, 1889, must be made in 
writing, within three months after the arbitrators have entered upon the 
reference, or have been called upon to act by notice in writing from any 
party to the submission, or on or before any later day to which they, by 
any writing signed by them, may from time to time enlarge the time for 
making the award (sched. 1 (c)). Where an award is remitted by the 
Court to the arbitrator, his fresh award must be made within three months 
from the order of remittal, unless the Court otherwise orders (s. 10, subs. 2). 
The Court may also extend the time for making an award, even where the 
time fixed by the arbitrator has expired (see Lord v. Lee, 1843,3 Q. B. 404; 
Denton Y. Strong, 1846, 9 Q. B. IVl \ May Y.^Harcourt, 1884, 13 Q. B. D. 
688 ; ind In re Dare Valley Railway Co, [1894], 4 Ch. 554). 

Where the time for making an award is enlarged by the Court, the 
enlargement is deemed to be for one month unless a different time is 
specified in the order (E. S. C., Order 64, r. 14 (a)). An umpire is required 
to umke his award within one month after the original or extended time 
appointed for making the award of the arbitrators has expired, or on 
^y later day to which the umpire may by writing, signed by him, enlarge 
the time. The effect of an award not being made in time depends upon 
VOL. L / 20 
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carcumstances. It may be prescribed by the parties themselves in the sub- 
mission, and, even where the submission contains no express provision 
upon the point, the parties may waive any objections to the award on the 
ground that it is out of time, either expressly bv a written agreement 
properly stamped, or impliedly by conduct (see the case of Darnley v. 
London, Chatham, and Dover Railway, 1842, 2 H. L. 43). It is scarcely 
necessary to observe that in the case of a submission to arbitrators who 
have appointed an umpire, failure on the part of the arbitrators to make 
their award gives the umpire jurisdiction, under sec. 23, to enter upon 
the reference and dispose of the case. An award must be (a) published 
and delivered, or made in accordance with the terms of the submission; 
(6) intra vires and at the same time a complete disposal of all the 
points submitted to the arbitrator (see in regard to these matters, Duke of 
Buccleuch v. Metropolitan Board of Works, 1878, L. E. 5 Ex. 221-229 ; 
Harding v. Forshaw, 1836, 1 Mee. & W. 415 ; Samuel v. Cooper 1835, 2 Ad. & 
E. 752) ; (c) final, except as regards matters of mere valuation ; {d) certain; 
(e) possible, consistent, and legal. So long as these provisions are com- 
plied with, an arbitrator may make his award in the alternative, afiSx to it 
any proper conditions, and give any directions, e.g, as to times and amount of 
payment, indemnities, releases, and conveyances. He may also, unless 
the submission expresses a contrary intention, correct in his award clerical 
mistakes or errors arising from any accidental slip or omission (Act of 1889, 
s. 7, overruling Mordue v. Palmer, 1860, 2 L. T. 752). The costs of the refer- 
ence and the award are in the discretion of the arbitrators or umpire, who 
may direct to, and by whom, and in what manner, those costs, or any part 
thereof, are to be paid, and may tax or settle the amount of costs to be so 
paid, and award costs to be paid as between solicitor and client. It is 
stated, in Eussell on Arbitration, 7th ed., p. 377 (and see authorities there 
cited), that, in the absence of any provision to the contrary in the submission, 
an arbitrator has implied power to deal with the costs incurred in an action 
referred to arbitration before it is so referred. 

Setting aside an Award , — An award may be set aside on the following 
grounds : — 

(1) Corrupt or irregular conduct on the part of the arbitrator, c,g. 
his refusal to postpone a meeting in order to let one party obtain counsel, 
when the other party has unexpectedly appeared by counsel; his per- 
mitting the examination of a party in the absence of the other party 
unless the irregularity is subsequently waived. In the case of Gee 
v. Lomas {Times, 25th July 1887), an arbitrator had made his award lo'nd.fidc 
and on a misunderstanding, without consideration of certain statements 
which the defendant had at his request been preparing. The award was 
set aside (see also In re CornTrade Association, L. N. 1888, p. 42). In the case 
of Moseley v. Simpson, 1873, 28 L. T. 727, A. and B., two arbitrators, lunched 
with C., who was a party to the arbitration, in the absence of D., the other 
party, during the proceedings. It was not shown that C. had attempted to 
influence A. and B. unduly. * The Court held that, although the conduct 
of A. and B. had been highly improper, the award should not be set 
aside. An arbitrator does not necessarily misconduct himself by expressing 
an opinion on the subject-matter of the reference, before formally entering 
into it, even though the opinion is expressed in writing and is identical with the 
terms of the subsequent award {Hutchinson v. Hayward, 1867, 15 L. T. 291> 
Evidence of an admission out of Court that an arbitrator made his award 
improperly, is not admissible in support of an application to set aside the 
award. The evidence of the arbitrator himself on the matter should 
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be before the Court (see In re Whitehy aiid Eoberts* Arbitration [1891], 
lChr658). 

(2) A mistake on the part of the arbitrator, going to the root of the 
matter in issue, if the mistake either is admitted by the respondent to the 
appeal or appears on tHe face of the award. 

(3) Fraudulent concealment of facts by one party, or wilful deception of 
the arbitrator, unless (see Tullisy, Jacson [1892], 3 Ch. 441) the submission 
contained an agreement that neither party would attempt to set aside the 
award on the ground of fraud. 

(4) Where the award lacks any of the requisites above stated, e.g. 
where it is uncertain, or not final, or ultra vires. 

An award which is bad in part may be good for the rest, if the good is 
clearly separable from the bad. Instead of setting an award aside, the 
Court or a judge may remit it to the arbitrators or umpire for reconsidera- 
tion. This course may be taken in cases of obvious defect, or omission, or 
mistake, or (see In re Keighley & Co. and Durrani & Co. [1893], 1 Q. B. 406), 
where new evidence of a material character, which could not have been 
made available at the time of the reference by the party relying upon it 
ijas been discovered after the award was made. 

Enforcement of an Award . — An award may, by leave of the Court or a 
judge, be enforced in the same manner as a judgment or order to the same 
effect (Act of 1889, s. 12). An application for leave of this kind is made 
by summons before a Master in Chambers (see Annual Practice^ notes to 
Arbitration Act, 1889, s. 12). The application may be made at any time, 
even although the time for moving to set aside the award is not yet ex- 
pired (see E. S. C., Order 42, r. 31 {a)). The party in whose favour the 
award is made may also sue upon it as upon a judgment or decree, and 
may, in some cases, obtain a decree for its specific performance. Dis- 
obedience to an award where, under the Arbitration Act, 1889, the sub- 
mission has the effect of a rule of Court, may also be punished by committal 
for contempt (see Contempt of Court). An award cannot be enforced by 
a stranger, nor is it binding upon him, although, as in the case of ordinary 
judgments and decrees, he is bound to recognise and respect the state of 
affairs which it has created between the parties. There is no direct appeal 
against awards. But, as already indicated, the intervention of the Court 
may be applied for to remove the arbitrator, or even restrain him from 
acting, or to revoke the submission, or to set aside or remit the award. 

A variety of statutes contain provisions for the arbitration of legal 
questions arising under them. These will be dealt with under their proper 
heads. It may suffice to refer here to the Local Government Acts, 1888 
and 1894; the Lands Clauses Acts; the Public Health Act, 1875 ; and the 
Lunacy Acts, 1890 and 1891. 

IL References by Order of Court. — The Court or a judge may 
refer any question arising, i.e, arising necessarily ( Weed v. Ward, 1889, 40 
Ch. D. 555), in any cause or matter, other than a criminal proceeding 
by the Crown, for inquiry or report to any official or special referee 
(Act of 1889, s. 13, subs. 1); the report of an official or special referee may 
be adopted, wholly or partially, by the Court or a judge, and, if so adopted, 
may be enforced as a judgment or order to the same effect {ibid. subs. 2), 
Ihe Court or a judge may also refer an entire action {a) if all the parties 
interested, who are not under any disability, consent ; or (J) if the cause 
or matter requires any prolonged examination of documents, or any scienti- 
c or meal investigation, which cannot conveniently be made before a jury, 
or conducted by the Court through its other ordinary officers ; or (c) if the 
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question in dispute consists #holly or in part of matters of account. As to 
the meaning of “prolonged examination of documents,” see Ormerod v. 
Todmorden,1882y8Q.B.‘D.Q77; 1875, W.N., 1875,204; and 

Hamilton v. The Merchants Marine Insurance Co., 18^9, 58 L. J. Q. B. 544. As 
to “scientific or local investigation,” see Sa^y v. Gloucester Waggon Co., 1880, 
W. N., 1880, 28. As to “matters of account,” see Knight v. Coles, 1887, 19 
Q. B. D. 302 ; Ward v. Pilley, 1880, 5 Q. B. D. 427 ; and Hurlhatt v 
Barrett [1893], 1 Q. B. 77. 

In all cases of reference to an official or special referee, the official or 
special referee is deemed to be an officer of Court, and conducts the refer- 
ence subject to the rules of Court (Act of 1889, s. 15, subs. 1) ; and see E. 
S. C., Order 36, rr. 49, 50, 556, and 55c. 

The report or award of any official or special referee, unless set aside 
by the Court or a judge, may be enforced as a verdict of a jury (see Glashrook 
V. Owen, 1889, 7 T. L. E. 62). 

The official referees are salaried officers of the Court (see Official 
Eefbrebs). The remuneration of special referees is determined by the Court 
or a judge (Act of 1889, s. 15, subs. 3). 

In regard to the references under consideration, all the powers conferred 
by the Arbitration Act, 1889, on the Court or a judge as to references 
by consent out of Court apply (Act of 1889, s. 16); and the Court of 
Appeal has all the powers conferred by the Act of 1889 on the Court or 
a judge under the provisions relating to references under order of the 
Court (Act of 1889, s. 17). 

See Chambers of Commerce ; London Chamber of Arbitration ; Con- 
ciliation ; Employers and Workmen. As to effect of taking part in an 
arbitration on rights, see Acquiescence. 


Arbitration, in International law, is the reference of 
disputes between independent States to one or more arbiters chosen by the 
parties. 

This method of avoiding an armed conflict dates back to ancient times, 
and has never ceased to be resorted to from time to time in cases where the 
parties did not consider the issue essential enough to warrant an appeal to 
arms. 

During the present century a large increase in the causes of inter- 
national friction has necessarily resulted from greater facilities of inter- 
course between nations. This and, on the other hand, the immense 
stake European Powers have in the preservation of peace, where war means 
the mobilisation of armed nations, have encouraged a hope among 
humanitarians that this mode of settlement might be extended to all kinds 
of difficulties between States. But their idea, and its corollary, a permanent 
Court of Arbitration, have not as yet obtained a foothold in the Councils of 
Europe, the so-called precedents of the United States Supreme Court, 
the Swiss Federal Court, the Mixed Court in Egypt (see Egypt), and the 
Supreme Court of the Congo State at Brussels, whatever the extent of 
their internal jurisdiction or composition, are not international Courts, and 
therefore not apt precedents. It is not impossible, however, that the 
recurrence of references to the same authority, say, some such one as the 
Swiss Federal Court, which has already acted in several cases of inter- 
national arbitration, might lead indirectly to its having a preponderating 
share in the settlement of international disputes. 

In the course of the present century a hundred or more differences 
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between States have been decided by arbitration, and the increasing 
number of such cases in successive years shows it is growing in favour 
among Governments. 

It is no less in favour among international jurists, and one of the first 
matters dealt with by the Institute of International Law (jr.u), after its 
foundation in 1873, was to adopt a projet de riglement pour la procidure 
arhitrale internationale (annuaire de riustitut de Droit International, 1^*^ 
annee, 1877, p. 126), a model procedure which has since been followed more 
or less in practice. More recently (1895), the International Law 
Association, formerly the Association for the Eeform and Codification of 
the Law of Nations (q.v.), drew up a scheme of regulations, which 
deals more fully with the reception of evidence, and is in closer con- 
formity with the practice of Anglo-Saxon Courts of Justice {Report for 
1895, p. 59). 

We have the authority of the present Attorney-General, Sir Eichard 
Webster, Q.C., for saying that it is no longer thought necessary to 
“ advocate the principle of International Arbitration ; it is now regarded as 
so fully recognised by all civilised nations that it has become unnecessary 
to argue in its support ” (“ Address delivered by the Attorney-General, in 
1895, At the 17th Conference of the Association for the Eeform and Codifica- 
tion of the Law of Nations,” Report, p. 37). 

International jurists, however, are generally agreed that arbitration is 
not adapted for a certain class of conflicts. Thus, M. Eolin-Jacquemyns, 
the honorary President of the Institute of International Law, excludes 
from the sphere of arbitration all questions which menace the honour or 
the existence of States (“ Le probl^me final du droit international,” Reviie 
de droit internatioml, 1877, p. 161). 

Lord Chief- Justice Eussell, in the same order of ideas, says, “Men do 
not arbitrate where character is at stake, nor will any self-respecting 
nation readily arbitrate on questions touching its national independence 
or affecting its honour” (“Address at Saratoga to the American Bar 
Association,” August 20, 1896). 

Sir E. Webster classed, in the speech above quoted, the typical cases 
susceptible of arbitration as follows : — 

1. Cases of boundary. 

2. Cases of damage for ^.n admitted wrongful act. 

3. Cases of dispute involving questions of legal right. 

M. Eouard de Card subdivides them into cases of boundaries, possession 
of territory, seizure of vessels or confiscation of cargoes, violent or arbi- 
trary acts against foreigners, rights of navigation, fishery rights, and 
matters of accounts {Destinies de Varhitrarje international, Paris, 1892, 
p. 208). 

But if the sphere of arbitration is to be thus limited, may we not ask 
with Professor Lorimer, “ whether the class of cases which remain to it be 
not precisely those which have hitherto been disposed of perhaps just as 
and more quietly by diplomacy ? ” “ The percentage^ of inter- 
natibnal differences which led to war,” observes that author, “ was always 
limited ; and if this percentage cannot be limited still further by referring 
some of them to arbitration, then arbitration becomes merely a method 
by which diplomatists may ascertain facts, assess damages, and the like ” 
{Law of Nations, ii. p. 212). 

If, however, diplomacy could have disposed of the matters which have 
b^n submitted to arbitration, is it not probable they would have been so 
disposed of ? It is even to be assumed that, though clauses have been 
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inserted in a number of the more recent treaties of commerce and 
navigation, providing that diflSculties of construction and application shall 
be submitted to arbitration, such difficulties will only be considered to 
exist where diplomacy has failed to dispose of them! 

The example of certain South and Central American States to provide 
by treaties of permanent arbitration for the peaceful solution of all 
kinds of difficulties between them, without any exception, is now being 
followed by Great Britain and the United States. It is to be hoped that 
such a treaty will prove more ^effectual than in the case of their predecessors, 
as between whom such treaties have not prevented war. 

The Honour of a State is, of course, pledged to the acceptance and due 
fulfilment of an award delivered by a tribunal or arbiter duly appointed by 
the parties to the treaty of submission. 

The jurists allow the following cases of repudiation, and no others 
When the Court has exceeded its powers under the treaty of submission ; 
when the award has been procured by fraud, or its meaning is obscure ; and 
where it is absolutely contrary to the acknowledged principles of inter- 
national law. 

The following is a list of arbitrations to which Great Britain has been a 
party in the course of the present century : — 

1. Great Britain and United States (1816). St. Croix Eiver and the 
Lake Boundaries. Eeferred to three Commissioners. 

2. Great Britain and United States (1822). Eestoration of slaves in 
possession of the British at time of ratification of the Treaty of Ghent. 
Eeferred to the Emperor of Eussia. Award in favour of United States. 

3. Great Britain and United States (1827). Boundary of United States. 
King of the Netherlands chosen arbitrator. Award given 10th January 1831, 
not accepted by United States. Matter afterwards settled by compromise 
in 1842. 

4. Great Britain and France (1842). Claims for injuries sustained by 
British merchants through omission to notify blockade of the Portendic 
coast of Morocco by France. Eeferred to the King of Prussia, who gave 
his award in favour of Great Britain. 

5. Great Britain and United States (1853). Value of slaves who 
captured the ship Creole, sailed to a British port, and were there liberated. 
Award in favour of American claim. 

Great Britain and Portugal (1858). Croft affair. Hamburg Senate 
chosen arbitrator. 

Great Britain and Portugal. Shootridge affair. Eeferred to Senate of 
Hamburg as arbitrator. 

6. Great Britain and Brazil (1863). Imprisonment of British naval 
officers at Eio de Janeiro. Eeferred to King of the Belgians, who decided 
in favour of Brazil. 

7. Great Britain and Peru (1864). Eeferred to Hamburg Senate, who 
decided that the claim was based upon exaggerated statements. 

8. Great Britain and Spain (1867). On seizure by Spain of the ship 
Merrmid, 

9. Great Britain and Portugal (1869). Eival claims to the sovereignty 
over the island of Bulama, on the West Coast of Africa. Eeferred to 
President of the United States, who decided in favour of Portugal. 

10. Great Britain and United States (1871). Alabama affair. Eeferred 
to a High Commission, consisting of five members, nominated by United 
States, Great Britain, Italy, Switzerland, and Brazil. Met at Geneva. 
Award in favour of the United States. See Alabama Case. 
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11. Great Britain and United States (1871). Claims arising out of 
War of Secession. Eef erred to a Mixed Commission of three members, 
which adjudged the United States to pay £386,000 to Great Britain. 

12. Great Britain ajid United States (1871). San Juan affair. Eeferred 
to Emperor of Germany, who decided in favour of the American claim. 

13. Great Britain and United States (1871). Nova Scotia Fisheries. 
Eeferred to three Commissioners. Award in favour of Great Britain, 
American Commissioner dissenting and withdrawing from the arbitration. 
It was, however, accepted, and the amount voted by Congress. 

14. Great Britain and Brazil (1873). Dundonald claims. Eeferred 
to United States and Italian Minister at Eio, who decided against Brazilian 
Government. 

15. Great Britain and Portugal (1875). Territories and islands of 
Delagoa Bay. Eeferred to Marshal MacMahon, President of the French 
Kepublic, who decided in favour of Portugal. 

16. Great Britain and Colombia (1875). Pecuniary claims of British 
firm of merchants against Colombia. 

17. Great Britain and Liberia (1879). 

18. Great Britain and Nicaragua (1879). Question of sovereignty over 
Mosquito Indians. Eeferred to Emperor of Austria. Award in favour of 
Great Britain. 

Great Britain and Chili (1883). Damage incurred by British subjects 
in war between Chili, Peru, and Bolivia. Eeferred to mixed commission. 

19. Great Britain and Spain (1887). Collision. Eeferred to the Italian 
Government. 

20. Great Britain and Portugal (1890). Seizure of the Delagoa Bay 
Eailway by Portugal. Eeferred to three Swiss arbitrators. 

21. Great Britain and Germany (1890). Island of Lamu, east coast of 
Africa. Eeferred to Baron Lambermont, Belgian Minister of State. Award 
in favour of Great Britain. 

22. Great Britain and France (1891). Newfoundland Fisheries. Eeferred 
to a commission of seven, two representatives of each government, and 
three specialists, namely. Professor de Martens of St. Petersburg, Professor 
Eivier of Brussels, and M. Gram, Norway. 

23. Great Britain and United States (1891). Behring Sea Seal Fisheries. 
Eeferred to commission of seven, namely, Baron de Courcel (France) ; Lord 
Hannen and Sir John Thompson (Great Britain); Judge John T. Harlan 
and Senator J. T. Morgan (United States) ; The Marquis Visconti Venosta 
(Italy); and M. Gram, representing Sweden and Norway. Award in 
favour of Great Britain. 

Besides works quoted above, see Kamarowsky, Le trihunal international 
(translated into French by M. Westman); and publications of the Peace 
Society, International Arbitration League, Bureau interparlementaire, pour 
VarMtra^e international', Eeports of the International Law Association, 
Annuaires de Vlnstitut de Droit Internationale 


Arch. — See Tunnel. 


Archbishop (Latin, Archiep%8copu8), — The title of archbishop 
was ori^ally only one of honour, and did not convey to its holder any 
jurisdiction or authority. It first appears in the fourth century, and is 
applied to St.. Athanasius. The Council of Nicaia recognise, however, the 
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pre-eminence of certain bishops, as of Alexandria, Rome, and Antioch. 
After the conversion of Constantine, the metropolitan, that is the bishop 
who presided over the church of the chief city of the province, — for the 
Christian Church had by that time brought its ecclesiastical organisation 
into correspondence with that of the State (see ProVince), — began to con- 
voke provincial councils, and generally to exercise a superintendence over 
the other bishops and clergy in his province. In the eighth century, the 
use of the title of archbishop became common among leading bishops, and 
gradually it has been extended to nearly all metropolitans. It was at one 
time occasionally used of bishops who were probably not metropolitans. 
Thus, early writers apply the title to the bishops of St. David's, and even 
Bangor in Wales. St. Augustine was consecrated Archbishop of the 
English by Vergilius, Archbishop of Arles, in 597 a.d. 

English law recognises at present only two archbishops and provinces 
in England — Canterbury and York. The see of Canterbury was founded 
by King Ethelbert in 597 or 598, and the first archbishop was St. Augus- 
tine. The see of York was founded about A.D. 622 by Edwin, King of 
Northumbria. The first archbishop was Paulinus. An archbishopric of 
Lichfield was afterwards established, but soon abolished, and the Welsh 
dioceses remained for several centuries outside both provinces. They now 
form a constituent part of the province of Canterbury. These are sub- 
ordinate to each archbishop, who has within his province bishops of several 
dioceses. The suffragans of the Archbishop of Canterbury are seventeen 
bishops, holding sees of ancient foundation, viz. : Rochester, London, 
Winchester, Norwich, Lincoln, Ely, Chichester, Salisbury, Exeter, Bath and 
Wells, Worcester, Lichfield, Hereford, Llandaff, S. David's, Bangor, and S. 
Asaph; four bishops of sees founded by King Henry viii. upon the 
dissolution of the monasteries, viz. : Gloucester and Bristol (now united, 
but likely soon to be again separated) (see 47 & 48 Viet. c. 66 (1884)), 
Peterborough, Oxford; and three bishops of sees founded in the present 
reign, viz. : S. Albans, Truro, and Southwell. The suffragans of the 
Archbishop of York are the bishops of Durham, Carlisle, and Sodor and 
Man, three ancient sees, the last annexed to York by King Henry viii. ; 
the bishop of Chester, a see founded by King Henry viii. ; and the 
bishops of Ripon, Manchester, Liverpool, Newcastle-on-Tyne, and Wake- 
field, all five modern sees, and founded, with the exception of Ripon, 
in the present reign. Until the latter half of the fifteenth century, the 
Archbishop of York enjoyed a metropolitan jurisdiction over the bishops 
of Scotland, all of whom derived their consecration from and swore canonical 
obedience to him; but in 1470 Pope Sixtus iv. created the Bishop of S. 
Andrews archbishop and metropolitan of all Scotland. Similarly, the 
Archbishop of Canterbury enjoyed, until 1152, the primacy over all Ireland. 
Each archbishop has the right of consecrating bishops in his province. 
The Archbishop of Canterbury is styled ‘‘ Primate and Metropolitan of all 
England,” although there is another archiepiscopal , province within the 
realm ; partly because, before the Reformation, he exercised, as papal legate, 
authority in both provinces, and partly because he has, by Stat. 25 Henry 
VIII. c. 21 (1633), the power of granting (in both provinces alike) dispensa- 
tions in any case, not contrary to the Holy Scripture and the laws of God, 
in which the Pope used to grant them. In the first century after the 
Norman Conquest, the Archbishop of Canterbury seems sometimes to have 
been styled patriarch, orbis Britannioi Pontifex, and even aUerim orbis Papa. 
He has the privil^e of crowning the king; when vested in the arch- 
bishopric, he is said to be enthroned, while a bishop is merely installed; 
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and dferers bishops are his officers : the Bishop of London his provincial 
dean> the Bishop of Winchester his chancellor, the Bishop of Salisbury his 
precentor, and the Bishop of Worcester his chaplain. He may retain and 
qualify eight chaplains, enjoys the titles of Grace and Most Reverend Father 
in God, and writes himself '' by Divine Providence,” not, as bishop, by 
Divine permission.” He is the first peer of the realm, ranking immediately 
after princes of the Blood Royal, and before all the nobility and officers of 
State. The Archbishop of York is styled “ Primate of England,” and shares 
with the Archbishop of Canterbury the titles of Grace and Most Reverend 
Father in God; like the other primate, he writes himself “by Divine 
Providence,” is said to be enthroned, and may retain and qualify eight 
chaplains ; and he has the special privilege of crowning the Queen Consort, 
and of being her perpetual chaplain. He ranks immediately after the Arch- 
bishop of Canterbury and the Lord Chancellor. An archbishop is recognised 
by the English law as having two concurrent jurisdictions : one as bishop 
within his own diocese (see Bishop), the other a jurisdiction through his 
whole province to correct and supply defects of other bishops. Thus he 
may visit and inhibit a bishop in his province, and cite him for e< desiastical 
offences {Ex parte Bead, 1888, 13 P. D. 221 ; and see Bead v. Bishop of 
Lincoln, 1889, 14 P. D. 88). An appeal from his Court lies to the Judicial 
Committee of the Privy Council. Under Stat. 1 & 2 Viet. c. 106, ss. 43, 54 
(1838), an appeal lies to him from the bishop in case of refusal of licence of non- 
residence, and in case of sequestration. The powers given to the Archbishop 
of Canterbury by the before-mentioned Statute of 1533 are chiefly exercised 
in granting licences to be married at any place and time, and to hold two 
livings at once. He also (but not the Archbishop of York) may grant 
degrees of all kinds, and visit both Universities. If any see is vacant, the 
archbishop is guardian of the spiritualities by prescription or composition, 
whereby all episcopal rights of the diocese belong unto him, and all 
ecclesiastical jurisdiction is exercised by him or his commissioners for the 
time ; but by canon law the dean and chapter are guardians. An archbishop, 
on receipt of the royal writ, calls the bishops and clergy within his province 
to meet in convocation. See Convocation. An archbishop, at common 
law is, a corporation sole. As to the mode of election of archbishops, see 
Bishop; Cong^ d’elire. As to the right of an archbishop to sue to 
restrain the waste of ecclesiastical property, see Glebe. See also Public 
Worship Regulation Act. 

[Authorities, — Phillimore, Ecclesiastical Law, 2nd ed. ; Godolphin, Be- 
portorium ; Hook, Ecclesiastical Dictionary,'] 


Archdeacon — an ecclesiastical officer subordinate to a bishop, 
and in modern times exercising a certain jurisdiction arising out of grant 
from the bishop. The office of archdeacon is found in every branch of the 
Catholic Church, but the authorities and functions of an archdeacon vary 
considerably in different places and at different periods. The office may 
be traced in the early Church, as far back as 260 a.d. It is probable, 
however, that, at least in some places, it was confined to the cathedral 
church, and did not extend over the whole diocese. The archdeacon ^s 
^pnal functions may be gathered from the name given to him in the 
Triikntine Decretals and in earlier authorities, oculus episcopi. 

His original duties were to attend the bishop at the altar, and to 
^nage all matters relating to the deacons and other inferior officers in 
tneir ordinary duties for the performance of divine worship ; to assist the 
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bishop in the management of the diocesan revenues ; to assist him also in 
preaching and in the ordination of inferior clergy, as subdeacons and 
acolytes (q-v ,) ; and to censure, when necessary, the inferior clergy, but not 
in the early centuries the presbyters. See Censure. • 

It will be noticed that at this period the archdeacon possessed no 
functions of jurisdiction. Probably these functions gradually grew up after 
the seventh century. After the time of Gratian the archdeacon began to 
be chosen from the ranks of the presbyters. 

The office of archdeacon, it is scarcely necessary to say, has existed from 
the earliest times in the Church of England. The division of the country 
into archdeaconries commenced only after the Norman Conquest. Prior to 
that date, the archdeacon appears merely as an officer attached to the 
bishop, and in some respects he resembled rather the modern chancellor, 
or vicar-general, as he had a general capacity to act for the bishop as such 
throughout the whole diocese. Gibson says, the power of the archdeacons 
in that ancient state was chiefly a power of inquiry and inspection, which 
Lyndwood calls scrutatio simplex, when explaining, in the following words, 
the common-law position of an archdeacon: “ Visitationem per modum 
scrutationis simplicis, tanquam Episcopus Vicarii, habet Archidiaconus 
de jure communi ” (Lyndwood, Prov. p. 49 ; Gibs. Cod, tit. xlii. ch. viii. p. 
969). 

It is doubtful when the archdeacon commenced to exercise judicial 
functions. Before the Norman Conquest, however, when ecclesiastical like 
civil business was transacted in the Court of the Hundred, the archdeacon 
appears occasionally to have sat as a judge for the bishop, and thus before 
the ordinance of William I., separating the spiritual from the temporal 
courts, he had apparently commenced to exercise judicial functions 
as the bishop’s delegate. The words in the ordinance are: “Propterea 
mando et regia auctoritate praecipio, ut nullus episcopus vel archidiaconus 
de legibus episcopalibus amplius in hundret placita teneant, nec causam 
quae ad regimen animarum pertinet ad judicium soecularium hominem 
adducant ” (Stubbs, Select Charters and Documents, p. 85). 

This ordinance, which established the Consistory Courts (s'.'^.), enabled the 
bishops to assign to archdeacons in the several districts appointed to them a 
delegated episcopal jurisdiction, to be exercised archidiaconally by them. 
All such rights, however, of whatever kind, arise by grants, either made 
voluntarily, or of necessity (ie, claimed and insisted on upon the footing of 
long usage), or by composition. The archdeacon is, however, in the eyes of 
the law, properly ordinarius, and is recognised as such by the books of common 
law, which adjudge an administration made by him to be good, though it is 
not expressed by what authority it is made, because, as it is done by the 
archdeacon, it is supposed to be doneywre ordinario. 

As a result of the constitution of archdeacons in particular localities, 
and the division of the country into archdeaconries, the general capacity of 
archdeacons to act as the bishop’s vicar-generals came to an end (see 
Chancellor (Bishop’s) ; Vicar-General; Official). 

It naturally followed from the origin of the office, that the official powers 
of archdeacons varied considerably in different places, but by 6 & 7 Will. 
IV. c 77, a 19, it was enacted that all archdeacons throughout England and 
Wales should have and exercise full and equal jurisdiction within their 
respective archdeaconries, any usage to the contrary notwithstanding. The 
Judge of the Archdeacon’s Court, when the archdeacon does not sit m 
person, is called the official. The Act 24 Hen. viii. c. 12 provides loi 
an appeal from the Archdeacon’s to the Bishop’s Court ; but where tne 
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archdeacon has a peculiar, the appe^ Kes to the court of the archbishop 

Parham v. Templer, 1820, 3 Phillim. Rep. 243). In Eobinson v. Godsalve^ 
1697, 1 Rajm. (Ld.) 123, it was decided that where an archdeacon has a 
peculiar jurisdiction, fce is totally exempt from the power of the bishop, and 
if any person who lives in the peculiar be sued in the Bishop's Court, 
a prohibition shall be granted ; but if the archdeacon has not a peculiar, 
proceedings may be indifferently commenced in the Bishop's or Archdeacon's 
Court (see Peculiar). There are only a few reported cases of modern 
decisions by an Archidiaconal Court, and they mostly relate to such 
matters as the giving of faculties and the appointment of churchwardens. 
They include the following : — The Churchwardens of St John's, Margate v. 
The Parishioners, Vicar, and Inhabitants of the same, 1794, 1 Hag. Con. 
198 ; Adey v. Theobald, 1836, 1 Curt. p. 447 ; jB. v. Archdeacon of Middlesex, 
1835, 3 Ad. & E. 615 ; Westerton v. Davidson, 1854, 1 Sp. Eccl. & Adm. p. 
385. 

Proceedings in the Archdeacon's Court, as in other ecclesiastical courts, 
commenced by citation. 

Since the Church Discipline Act, 1840 (3 & 4 Viet. c. 87, seen. 22 and 23), 
no criminal suit for an offence against the laws ecclesiastical can be in- 
stituted against a clerk except in the Archbishop's or Bishop's Court, 
and the jurisdiction of the bishop or archbishop is extended to places exempt 
or peculiar, situate in the bishopric or archbishopric. 

An archdeacon within the jurisdiction of his archdeaconry may have 
his visitation every year, but is obliged to make a triennial visitation. In 
all matters relating to his jurisdiction, the archdeacon has authority by 
custom over lay as well as ecclesiastical persons, and where he may take 
cognisance of a matter, then he may also give sentence and condemn. It 
is expressly enjoined in the Canons that archdeacons and their officials 
shall at their visitation of churches take the fabrick thereof into special 
consideration, specially of the chancel, and in case there be need of repara- 
tion shall set or fix a time within which such reparations shall be finished, 
which time is likewise to be set under a certain penalty.” See Church 
Rates ; Church Buildings. 

An archdeacon has, since the time of Henry i., been summoned to 
Convocation, and he is at law a corporation sole. See Corporations. By 
the Canon Law he must be twenty-five years of age. An archdeacon may 
not grant letters dimissory (g'.u). At Canon Law he is the proper authority 
to examine candidates for holy orders. The following are the principal 
modern statutes relating to archdeacons : — 

14 Car. II. c. 4. — Under this Act archdeacons must read the common 
prayer, and declare their assent thereto before the ordinary. 

6 & 7 Will. IV. c. 79. — Under this Act all the archdeaconries in Eng- 
land and Wales are to be in the gift of the bishop in whose diocese they 
are situated ; and see supra, 

1 & 2 Viet. c. 106. — Under this Act an archdeacon may, with certain 
exceptions, hold two benefices with an archdeaconry, or a benefice and a 
cathedral preferment. 

. 3 & 4 Viet. c. 113, ss. 6, 16, 27, 33, 34, 35, 36, 37.— Under this Act it 

18 provided that in any cathedral church in which, by the suspension of 
canonries, the number of canons is reduced to four, one of such suspended 
canonries may, by the authority thereinafter provided, if it be deenaed 
necessary for the purpose of endowing an archdeaconry or archdeaconries, 
be filled up subject to the provisions thereinafter contained respecting the 
endowment of archdeaconries by the annexation of canonries thereto. 
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Special provisions are made in the same Act for the appointment of an 
Aichdeacon of London or Lincoln, to the new canonries added by the Act 
to the chapters of the cathedral churches of St. Paul's London, and 
Lincoln. It is also enacted that no person shall, be appointed to an 
archdeaconry who has not been six years in priest's orders (Cripps, Lawz of 
ths Church arid Clergy^ 133-135). 

The same statute also provides the endowment of archdeaconries, and 
mentions an archdeacon as among those persons who may act as an epis- 
copal assessor under sec. 86, 7 & 8 Viet. c. 59. See Assessors. Under 
this Act the Archdeacon's Court is empowered to deal with questions 
relating to< parish clerks. 

See also the Ecclesiastical Dilapidations Act, 1871 (34 & 35 Viet. c. 43), 
as to the election of surveyors of dilapidations, and 34 & 35 Viet. c. 44 
(Incumbents Resignation Act, 1871), as to an archdeacon being a com- 
missioner thereunder, s. 50. See also, on the same point, 48 & 49 Viet, 
c. 64, sec. 3 ; 4 & 5 Viet. c. 39, as to further provisions for endowment of 
archdeaconries; 6 & 7 Viet. c. 77, as to Welsh archdeaconries; Public 
Worship Regulation Act, 1874 (37 & 38 Viet. c. 44). Under this last 
Act an archdeacon may make representations as to any church or burial- 
ground in his archdeaconry. 

[See Gibs. Cod. 5 ; Phillimore's Ecclesiastical Law, 2nd ed., vol. i. ; 
Lyndwood, Prov . ; Hook, Ecclesiastical Diet. 7 ; Bingham, Antiquities of the 
Christian ChurchJ\ 


Archdeacon’S Court.— See Archdeacon. 


ArcheSf Court of. — The Court of Arches, otherwise called the 
Arches Court of Canterbury, is the tribunal wherein the appellate juris- 
diction of the Archbishop of Canterbury, as Metropolitan of the province 
of Canterbury, is exercised. See Archbishop. The Court is so named 
from its having been anciently held in the Church of St. Mary-le-Bow 
{in ecclesid Beatoe Marice de Arcubus), London. This parish was one 
of thirteen in the City of London which formerly belonged to the 
Archbishop's peculiar jurisdiction, exempt from that of the Bishop of 
London. See Bishop of London. The OfiBcial Principal (q.v.) originally 
exercised the Metropolitan jurisdiction, the Dean of the Arches being a 
distinct officer who exercised the peculiar jurisdiction. The custom 
obtained of substituting the Dean of the Arches for the Official Principal 
in the latter's absence. For several centuries no Dean of the Arches 
has been appointed eo nomine, though the title has been commonly applied 
to the Official Principal. 

The Court of Arches, as the Provincial Court of Appeal, has cognisance 
of appeals from the Consistory Courts {q.v.) of the various dioceses in the 
province of Canterbury, and, from the exercise of his. ordinary or visita- 
torial jurisdiction, in contentious causes or matters, by any bishop of 
the province {Boyd v. Phillpotts, 1874, L. R. 4 Ad. & Ec. 297). By the 
Statute of Appeals (24 Hen. viii. c. 12, s. 6), appeals must be interposed 
within fifteen days of sentence. 

By letters of request from any ordinary of the province, the Court also 
entertains in the first instance suits in the cognisance of such ordinary. This 
jurisdiction was expressly reserved by the Statute of Citations (23 Hen.^i^ 
c. 9), and considerably extended by the Church Discipline Act, 1840, 3 & 4 
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Viet c. 86, s. 13 {Sheppard v. Phillimore, 1869, L. E. 2 P. C. 450). A 
citation to the Court was termed a decree under seal. It has been held 
that the judge of the Arches Court has the power himself to deprive a 
clerk, notwithstandingCanon 122 of 1603 (Burgoyne v. Free, 1829, 1 Hag. Ec. 
466, 662 ; Bonwell v. Bishop of London, 1861, 14 Moo. P. C. 396). 

Formerly proctors {g.v) had an exclusive right to practise in the 
Court of Arches, but now, by the Solicitors Act, 1877, 40 & 41 Viet c. 25, 
s. 17, solicitors (j.'y.) have a co-ordinate right. Barristers seem to have a 
right of audience in lieu of advocates, merely ex necessitate rei (see the 
Court of Probate Act, 1857, 20 & 21 Viet c. 77, ss. 116, 117 ; and Mouneey 
V. Bohinson, 1867, 37 L. J. Eccl. 8). 

By the Public Worship Regulation Act, 1874, 37 & 38 Viet. c. 85, it was 
enacted (s. 7) that the Archbishops of Canterbury and York might, subject 
to the approval of Her Majesty, appoint from time to time a practising 
barrister of ten years’ standing, or a person who had been a judge of one 
of the superior Courts (being a member of the Church of England), to be, 
during good behaviour, “ a judge of the Provincial Courts of Canterbury 
and York ” ; and that whensoever a vacancy should occur in the ofiBce of 
Official Principal of the Arches Court of Canterbury, the judge should 
become ex offijcio such Official Principal, and all proceedings thereafter 
taken ^before the judge in relation to matters arising within the province 
of Canterbury should be deemed to be taken within the Arches Court of 
Canterbury. 

In pursuance of this Act, Lord Penzance, who had been successively a 
Baron of the Exchequer and judge of the Courts of Probate and Divorce, 
was on 28th October 1874 appointed by the two Archbishops “ the judge of 
the Provincial Courts of Canterbury and York” for the purposes of the 
Act. The Queen signified her approval on 14th November 1874. Sir 
Robert Phillimore, who had been since 1st August 1867 Official Principal 
of the Arches Court, resigned that office on 20th October 1875, whereby 
Lord Penzance became, by force of the Act, statutable Official Principal 
{Dale's Case, 1881, 6 Q. B. D. 376 ; see also Green v. Lord Penzance, 1881, 
6 App. Cas. 657). 

Notwithstanding such statutable title, the then Archbishop (Tait), on 
23rd March 1878, purported to give Lord Penzance a confirmatory patent in 
the office of Official Principal of the Arches Court of Canterbury. This patent, 
whatever its original value, not having been confirmed by the Dean and 
Chapter of Canterbury, is probably not binding on the successors of the 
Archbishop who granted it. Lord Penzance’s title, it is conceived, still rests 
solely on the Act of 1874. 

The Clergy Discipline Act, 1892, 55 & 56 Viet. c. 32, s. 4, gives an 
appeal against any judgment of a Consistory Court under that Act, at the 
option of the appellant, to the Provincial Court {g-v,), or to the Queen in 
Council ; but if to the Provincial Court, its decision is final. In other cases 
an appeal lies from the Arches Court to the Queen in Comicil (see the 
Privy Council Appeals Act, 1832, 2 & 3 Will. iv. c. 92, and the Judicial 
Committee Act, 1833, 3 & 4 Will. iv. c. 41 ; see also Appeals). 

The general practice of the Court is regulated by the Rules of Ist January 
1867, for which see 36 L. J. Eccl. 1. 

The special procedure under the Public Worship Regulation Act, 1874, 
IS regulated by the Rules and Orders of 22nd February 1879, made under 
sec. 19 of that Act, for which see 4 P. D. 250. 

.. [Godol. Abr. 100; Gibs. God. 1004; Phillimore, Eccl Law, 2nd ed., 
u. 924; Report of Ecclesiastical Courts Commissioners, 1883.] 
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Architect. — like the word engineer, which may mean a civil 
engineer, a practical engineer, or an engine-driver, the word architect has 
a very comprehensive meaning. 

architect in the highest and best sense of the word should have 
qualified himself for his profession by the study of adcient architecture, and 
should have seen, sketched, and measured the best examples at home and 
abroad. His studies should of necessity have been very wide ; for while de- 
voting himself more especially to church architecture, domestic architecture, 
and the architecture of public buildings, he cannot neglect colour decoration, 
metal-work, and all- the various subjects which are comprehended in the 
design and execution of a work of artistic and architectural merit. 

These studies will, however, be of little use to him unless he has also 
acquired sufficient practical knowledge to advise his employer as to 
the probable cost of the proposed work, and to keep within such limits 
in carrying out the work which he has designed. 

The practical knowledge which an architect must possess includes a 
thorough acquaintance with the materials which he intends to use, both as 
to their strength and durability and as to their method of application to 
the work. 

It is the difficulty of finding these practical and business qualifications, 
combined with artistic acquirements, in one individual, which makes great 
success as an architect such a rare occurrence. 

Disputes are constantly occurring between the members of the archi- 
tectural profession as to whether an architect should be an artist, and 
whether, if he is an artist, he can, without lowering his position, stoop to 
consider practical matters, or the ways and means of carrying out his 
designs. 

But there can be no doubt that the general public, whenever they con- 
sult an architect, however artistic and whatever his architectural knowledge 
may be, have a right to expect that the person whom they consult should 
know the practical as well as the artistic side of his profession, and that he 
should have sufficient business knowledge of prices and of ordinary contract- 
ing work not to lead his employer into extravagance, or into monetary or 
other liabilities beyond what may have been agreed upon between them. 

It is as little satisfaction to an employer to possess a building which has 
cost twice what he intended to spend, as to have an ugly building built 
within the estimated cost. 

Having thus described what may be termed the general nature of the 
profession, it is necessary to describe shortly the various branches. 

There is the architect, for instance, whose practice lies in building ware- 
houses and business premises. He, instead of requiring artistic knowledge 
(though such qualifications are always of advantage), must have almost an 
engineering acquaintance with the strength of materials, as, for instance, 
with the strains of girders and the crushing weight of columns. 

There are other architects who are specialists in theatre, hospital, school, 
or other buildings, as the case may be : each line of work requiring special 
knowledge. 

There is also the architect who designs and superintends the erection of 
villa residences, and undertakes any ordinary everyday building work 
which may fall in his way. He may not, and probably in many cases does 
not, know the difference between one style of architecture and another, yet 
he may possess very considerable practical knowledge and business qualifi- 
cations. 

And so one may descend the ladder, until one finds the architect who 
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mixes up his profession with that of an auctioneer, or even with that of a 
builder, for no diploma or examination is necessary to enable a man to call 
himself an architect, to practise as such, and to recover fees for his services. 

If architects, however, practise as valuers, or value materials and labour 
otherwise than mereljP for the information of their employer, they must be 
duly licensed under 46 Geo. m. c. 43, ss. 4-7. This necessity of obtaining 
a licence to value appears to have been overlooked by the architectural 
profession, for few architects take out any such licences. 

The duties and liabilities of architects are fully set out in Hudson on 
Building Contracts, pp. 24-74. But, briefly, the architect's duties and 
liabilities are limited to the work he is employed to perform. 

If he is only asked to prepare designs, his duty consists in preparing 
proper and suitable designs, or in preparing them according to instructions. 
On the other hand, if he is employed to carry out the building from the 
designs he has prepared, his duties become very varied and complicated, 
and his liabilities also are not inconsiderable. 

From the date of such instructions he becomes the agent of the building 
owner, and he is liable just the same as any other agent would be if he 
exceeds his authority. 

His duties also consist in advising his employer as to the cost of the 
proposed work ; in negotiating with builders in reference to their employ- 
ment, ^whether with or without a previous estimate; in preparing working 
drawings for the execution of the’ works, and in superintending them ; in 
certifying for payment to the builder from time to time ; and finally, in 
passing the building and settling up the accounts. 

Any negligence in the performance of such duties would render the 
architect liable to his employer, and such liability is in no way limited to 
the amount of the architect's fees. Thus, for instance, if an architect were 
to certify payment for bad work, or certify for more money than was 
due to the builder, the architect's liability to the building owner would be 
exactly the amount of damage which the building owner had sustained by 
the neghgence of the architect {Rogers v. James, 1891, rep. at p. 113, vol. 
ii. Hudson on Building Contracts] and see Building Contracts). This 
liability of the architect arises on the implied undertaking, which any 
person exercising a profession makes, that he is competent to exercise, 
and that he will exercise, due skill and care in the performance of the 
duties which he has taken upon himself to perform. 

The architect, however, is in no way liable to the builder unless he is 
employed by him, or unless the architect has prevented the builder from 
performing his contract, as, for instance, by unfair or dishonest condemna- 
tion of materials, or by unfairly or dishonestly refusing to certify moneys 
due to the builder. 

In almost all building contracts the architect, besides being the agent of 
the bmlding owner, is placed in a quasi-judicial position, in which he has 
to decide as to the quality of materials and work, the amount due to the 
builder, and other incidental matters, and sometimes he is made the 
arbitrator between the parties. In the performance of these services he 
has only one duty, and that is to act fairly and honestly; and if he so acts, 
he is under no liability to anyone in so far as he is acting in a quasi- 
judicial position or as arbitrator; but though he cannot be sued in tliat 
^pacity, yet he may be sued as architect, for any negligence in his pro- 
person who has employed him (see Rogers v. James, before 

The authority of architects is generally defined by the building contract, 
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and if they exceed their authority they may become liable to the builder 
or the building owner. Thus, in the ordering of additional work, if the 
architect has no authority conferred upon him by the terms of the contract, 
and no express or implied authority apart from the contract to order extras, 
he would, if he ordered additional work, for which the building owner 
refused to pay, render himself liable to the builder for damages in an action 
for breach of warranty of authority, and for any expenses which the latter 
has reasonably incurred in suing the building owner. On the other hand, 
if the building owner were obliged by the terms of the building contract 
to pay the builder for this additional work, which he had never authorised, 
he could sue the architect for damages for having exceeded his authority. 

The charges of architects have been the subject of much legal discussion, 
but the result of the cases is that architects are only entitled to recover 
reasonable charges. The Eoyal Institute of British Architects have, how- 
ever, fixed a scale of charges, which, though it may bind the members of 
that body, cannot bind the general public, unless the building owner has 
agreed to pay the architect upon such scale. 

Speaking roughly, 5 per cent, on the cost of the works is an architect’s 
usual fee; but this fee might be quite inadequate where the cost of the work 
is small, or where a great amount of designing or superintendence is re- 
quired. On the other hand, such a fee might be excessive, for instance, 
where the work consisted in the building of a block of several buidings all 
ahke. 

The personal skill of the architect also is a matter for consideration in 
estimating whether the charges are reasonable or not. 

In reference to the charges of ai'chitects, it must not be forgotten that 
a further charge is made for taking out quantities when an architect is 
instructed to get tenders, and this charge is also based upon a percentage 
on the cost of the work. 

Quantities are generally prepared by a quantity surveyor, but sometimes 
by the architect himself. It often happens that the building owner is not 
informed as to this charge ; and if a tender is accepted, nothing is heard of 
it by the building owner, because the percentage is added by the builder 
to his tender before he arrives at the sum total of his estimate. If, how- 
ever, a tender is not accepted, the building owner finds that he is called 
upon to pay a sum varying from 1^ to per cent, on the cost of the work, 
either to the quantity surveyor or to the architect, for obtaining tenders 
which are useless. This practice causes many disputes which would 
be avoided if building owners were made acquainted with this charge in 
. the first instance, before tenders are obtained. 

The obligations of architects as to legal knowledge are not the same as 
those of a lawyer, and, to quote from Hudson on Contracts, 2nd ed., 

p. 64, ‘‘ architects seem to be subject to the same rules as were laid down 
by Jervis, C. J., in speaking of ecclesiastical surveyors, that the surveyors 
* could not be expected to supply minute and accurate knowledge of the 
law ; but we think, under the circumstances, they . might properly be 
required to know the general rules applicable to the valuation of ecclesi- 
astical property ’ (Jenkins v. Betham, 1855, 15 C. B. 168 ; 24 L. J. C. P. 94). 
Thus London arcMtects ought to be sufficiently acquainted with the London 
Building Act, 1894 (see Building Acts), to prepare plans in accordance 
with its provisions, and to comply with its other requirements in relation 
to building work, and they must not neglect to consider the rights of 
adjoining ownera See Adjoining OwNEKS. 

There are many other quaUfications which architects should possess, 
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and the student will find these to some extent set out in the syllabus of 
subjects required for the examination to be passed preparatory to mem- 
bership of the Eoyal Institute of British Architects. The Surveyors' 
Institute also hold examinations, and the subjects given by that body would 
indicate the necessary qualifications not only of surveyors, but of those who 
csarry on the joint profession of “ architects and surveyors." 

The profession of a surveyor will be described under the head Surveyor ; 
but when architects often practise as surveyors, and surveyors as architects, 
it is difficult to entirely separate one from the other. 

Areas (Local Govci^nment). — See Local Government. 


Armistice (from Lat. armay arms, and mUrey to stop). — A 
temporary cessation of hostilities by agreement between the belligerents. 
Its usual object is to consider overtures by one of the parties for the con- 
clusion of peace. It thus differs from a “ suspension of arms " or truce 
between two contending forces, for a local or military pur|.ose only. In 
the French language the word applies to both : they are distinguished from 
each ot^er as gemral or partial armistices. It follows from the above dis- 
tinction that an armistice can only be concluded by the chief authority 
of State, or by a delegate of such authority possessing the necessary powers 
in that behalf. 


Armorial Bearings (Armories, Armorial Ensigns, Coat of 
Arms, Coat Armour, Insignia Gentilitia), — Devices first adopted by wearers 
of close armour as marks of personal identity, and placed either on their 
arms, chiefly the shield, and other appurtenances of war, as banners, etc., 
or embroidered upon surcoats worn over the armour, and hence called 
“ Coats of Arms." 

In heraldry, as subsequently developed, armorial ensigns consist — (1) of 
the shield on which the devices are represented ; (2) of numerous external 
appendages, such as the crest — which is distinct from, though frequently 
similar to, one of the bearings of the shield — over an heraldic wreath which 
is an essential part of it, the rule being. No wreath no crest ; the motto, 
supporters, helmet, coronet, etc. 

Many devices resembling those of heraldry have been found in almost 
all nations, but heraldry proper begins with the European feudal system ; 
and there is no evidence that, even in Europe itself, hereditary arms were 
borne before the twelfth century, except by a few royal, or almost royal, 
families (Hallam, Middle AgeSy p, 206, note). But there is something to be 
said for an earlier recognition of this hereditary character (Ellis, Antiquities 
of Heraldry), The Leges Hastiludiales of Henry the Fowler, of the date 
938, contain not only specific directions regulating the use of insignia 
gentilitmy and of their registration by the heralds, but treat them as the 
exclusive privilege of the nobly born, and exclude from participation in 
the tournaments all whose ancestors had not borne them for at least four 
generations (W oodward and Burnett's Heraldry y vol. i. p. 27, s,v, 
"NobUity.") 

But whether of earlier or of later origin, the use of armorial ensims, ^ 
denoting nobility of blood, when the actual possession of a military fief did 
not of itself announce it, was thoroughly established at the commencement 
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of the thirteenth centiuy, and the science, or art, of heraldry, as generally 
understood, was employed in representing, by devices, constructed according 
to technical rules^ persons, their families arid properties, their pretensions 
to honours or estates, their alliances and feudal tenures. 

By this time, too, persons so using arms were reco^ised as having 
acquired an exclusive right to use them, and to transmit them to their 
descendants. 

In 1419, Henry v. issued a proclamation forbidding all persons who had 
not borne arms at Agincourt, to assume them, except in virtue of inherit* 
ance, or of a grant from the Crown ; and only in one of these two ways 
can a person be said to use armorial bearings legitimately. 

Lord "Coke, commenting on Littleton's statement (27, a, s. 31), that a 
gift of lands or tenements to a man, and his heirs male or female, confers 
an estate in fee-simple, says : “ This rule extendeth not to the inheritance 
that noblemen and gentlemen have in their armories or arms. For where 
he hath a fee-simple in them yet is the same descendible to the heirs males 
lineall or collateral!. 

“For albeit a female be heire at the common law, yet the shield, 
armories, and arms descend unto them that are able to beare them. And 
all the females of that family, in respect that they be of the same blood, 
may, in a lozenge, or under a curtaine, manifest of what family they be, by 
expressing the armories and arms belonging to that family, and the 
husbands of them may impale or quarter them with their own, as the case 
- shall require." 

At sec. 210, 140, &, he compares this descent to that of gavelkind 
lands, and continues : “ Which armes do not descend to all the bretheren 
alone, but to all their posterity. But yet, jure primo-geniturce^ the eldest 
shall bear, as a badge of his birthright, his father's armes without any 
difference, for that he is more worthy of blood ; but all the younger 
bretheren shall give severall differences — et additio prohat minoritatem*' 

The Court of Chivalry continued to adjust all matters relating to 
armorial ensigns, and other matters relating to deeds of arms, or war, out- 
side the cognisance of the common law, until Eichard iii. incorporated the 
College of Arms, or Heralds' College {g.v.), for this purpose. No statutes, 
or cases in the Civil Courts, are to be found dealing with any of the questions 
with which the Court of Chivalry, or the College, were concerned. Neither 
had they the power of imposing penalties or imprisoning for a breach of the 
heraldic laws of arms. So that, as in the cognate case of the assumption 
of surnames armorial bearings may be assumed by anyone at pleasure, 
and they may be either brand new ones, unrecognised at the College of Arms, 
or those that have been borne by a family for centuries. The “right to 
bear arms " is now a phrase pf little meaning when a new grant is applied 
. for at the College ; and, if made, it carries with it no proof of pedigree, or 
otherwise, receivable as evidence in the Courts. But armorial bearings 
used before the Eevolution of 1688, especially those recorded in the 
MinvJtes of the Heralds* Visitalions^ the last of which was in 1686, and the 
first in 1528, are admissible in pedigree cases (Taylor, Evidence, 9th ed., 
voL i. s. 657). 

A voluntary assumption of arms, however, by a person directed under 
the “name and arms” clause of a settlement, or will, to obtain the royal 
licence and a grant, would probably not be sufficient, but if every endeavour 
has been made to carry out the directions, the estate would not be divested 
by the failure (Austen v. Collins, 1886, 54 L T. 903). 

The exemplification of a grant of arms made by the College is “a 



of fanMly document in which every member of the family is interested, and 
whoever hae possession of it is entitled to it, but may be called on to 
produce it ” {Stvhs v. StviySf 1862, 31 L. J. Ex. 510). » 

The stamp duty on the licence of the Crown to take and use arms, in 
compliance with the irfjunctions of any will or settlement, is £50 ; or, upon 
a volmitary application, £10 ; and on a grant of arms or armorial ensigns 
by the Crown,, or the College, £10. 

By the Customs and Inland Eevenue Act, 1869, 32 & 33 Viet. c. 14, 
s. 18, an annual licence must be taken out, and a duty of two guineas 
paid,* for armorial bearings displayed on any carriage ; and one guinea if 
displayed or worn otherwise, under a penalty of £20 ; but this licence 
confers no right to use the arms (s. 19); and any kind of emblem is 
included in the term “armorial bearings.*' 

Proprietors of public carriages, licensed by local authorities, are exempt 
(8. 28). 

The Commissioners of Inland Eevenue do not require to take out 
licences — (1) Shopkeepers who use devices solely as trade-marks; 
(2) Corporations, or public companies, or any person using fha corporate 
arms by right of office; (3) Officers or members of a club or society using 
thereat, or on its business, any armorial bearings, if the club or society has 
taken out a licence. 

By^ sec. 20 of the Local Government Act, 1888, 51 & 52 Viet. c. 41, 
this tax, with others set out in Schedule I., and all fines and penalties 
incurred in relation to it, are to be handed over by the Exchequer to the 
County Councils ; and, by order of Her Majesty in Council, the powers and 
duties of the Commissioners of Inland Eevenue, and other officers, may be 
transferred to the County Councils and their officers. 

The Patents, Designs, and Trade Marks Act, 1883, 46 & 47 Viet. c. 57, 
8. 106, prohibits, under a penalty of £20, the assumption of the royal arms 
in any trade, business, calling, or profession, without the authority of Her 
Majesty, or any of the royal family, or of any Government department. 


Armour, Arms.— The Bill of Eights, 1 Will. & Mary, c. 2, s. 2, 
confers upon all subjects the right of carrying arms for defence, suitable 
to their condition and degree, and allowed by law. 2 Edw. ill. c. 3, prohibits 
persons going armed under circumstances which may tend to terrify the 
people or indicate an intention of disturbing the public peace. The training 
of persons, without lawful authority, to the use of arms, is prohibited by 
60 Geo. III. c. 1 ; and justices of the peace are authorised to disperse any 
assembly of persons found so employed. The Act 33 & 34 Viet. c. 57, 
imposes a penalty on persons using or carrying a gun elsewhere than in 
a dwelUng-house or the curtilage thereof, without a licence, the duty on 
which is ten shillings. See Armorial Bearings. 

Arms, Offences with. — See Firearms. 


Arms of the Sea. — See Foreshore. 


Army. — Before the Civil War of the seventeenth century there was 
®o regular standing army in England; the constant endeavours of the 
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Crown to establish a body of men subject to military law both in peace and 
war, and liable to serve either abroad or at home, having always met with 
opposition from Parliament and the nation. 

By the Bill of Eights (1 Will. & Mary, sess. 2, c. 2) the principle that 
the Crown could not raise or keep a standing army,*in time of peace, with- 
out the consent of Parliament, was definitely established. 

From the War of the Spanish Succession in 1702, England became 
constantly more involved in European politics, and the army grew into a 
regular and popular profession ; but the existence of a permanent military 
force was never recognised by any statute. Since 1689 merely annual 
Acts, known as Mutiny Acts, or, since 1881, as Army Acts, have been 
passed, limiting the number of the forces which the Crown might raise and 
maintain for the current year. 

Prior to this acquiescence of Parliament in the existence of a standing 
army, there were two kinds of military forces in the hands of the Crown. 
Firstly, the feudal array, which was liable, though under inconvenient limita- 
tions, to service abroad as well as at home, and soon became unequal to the 
demands of the kings upon it. The French wars of Edward iii. and Henry 
IV. were carried on by men recruited by contract with men of rank, who 
engaged to procure voluntary enlistments. 

Under the Tudors and Stuarts, the prerogative of pressing men was 
established by usage, and sanctioned by an Act of Philip and Mary. It 
was declared illegal by 16 Car. i. c. 28, which also provided that service 
should not be compulsory out of the country, unless founded on tenure. 

By the Statute 12 Car. ii. c. 24, 1661, the feudal tenures were abolished. 

The other force was that of the militia ; strictly domestic and defensive. 
By Statutes of Henry n. and Edward i. the defence of the counties was 
entrusted to the Sheriff, with enlarged powers, as the head of the county 
forces ; and provisions were made for each adult furnishing arms according 
to his estate. In the reign of Mary, the Sheriff was replaced by the Lord 
Lieutenant of the county. 

At the Eestoration this militia was declared by 13 Car. ii. c. 6, with all 
other forces by sea and land, to be under the sole government and command 
of the king, and it was then, and has since several times been, reorganised, 
and now forms part of the auxiliary forces of the Crown. See Militia; 
Yeomanry ; Volunteers. 

Moreover, during this reign and that of James ii., parliamentary 
sanction was given for keeping on foot the Guard to the Sovereign, which 
had indeed long been lawful, and for the maintenance of certain garrisons 
essential for the public safety. Under the title of “ Guards and Garrisons,” 
the home army was annually voted by Parliament till the beginning of 
this century; and the Guards have since been continued on the army 
establishment (Clode's Military and Martial Law, p. 5). 

But in both reigns unauthorised additions were made, and Articles of 
War (see War, Articles of) issued for the government and discipline of 
these troops, which were contrary to constitutional principle. On actual 
service troops had always been subject to such Articles, “for always, 
preparatory to an actual war, the ^gs of the realm, by advice of the 
constable or marshal, were used to compose a book of rules and orders for 
the due order and discipline of their officers and soldiers, together with 
certain penalties on the offenders ; and this was called martial law 
(Hale, Hist, Cm. Law, 40). 

The Mutiny Act, 1689, 1 Will. & Mary, c. 6, was the first expression 
of the closer co-operation of Parliament with the Crown, and was due 
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to the threatened dangers to the new settlement of the kingdom. It 
recites the provisions of Magna* Charta, that no man shall be punished, or 
judged, otherwise than by the established laws of the realm, but that it was 
requisite to retain sucl^ forces as should be raised in exact discipline, and 
enacts that every person in the army, as oflBcer or soldier, found guilty by 
court-martial of mutiny, sedition, or desertion, might be punished with 
death, or otherwise as such court-martial should direct. 

To this extent only was the power of the Crown over the army increased ; 
but by the Mutiny Acts of 1715 and subsequent years, express authority 
was given to the Crown, in very wide terms, to make Articles of War for 
the army both at home and abroad ; and in 1803 the Mutiny Act, and 
Articles of War, made under the various statutes, were extended to the 
army both within and without the Crown’s dominions (43 Geo. ill. c. 20). 
In 1879 the provisions of the Mutiny Act and the Articles of War con- 
tained in the Army Discipline and Regulation Act of the same year (42 & 
43 Viet. c. 33) were consolidated into a code of military law, which was 
repealed and re-enacted with amendments by the Army Act, 1881, 44 & 45 
Viet. c. 58. This Army Act must be annually re-enacted by a separate 
Act similar to the old Mutiny Acts. This latter Act specifics the number 
of troops to be continued for the year, and makes any amendments neces- 
sary in the renewed Act. The Army Act and the Queen’s Regulations and 
Army Orders, made in pursuance of various statutes, form the code of 
military law. 

British officers and men serving in India are also subject to this Act. 
For the Indian and Colonial Forces, see titles — Indian Army ; and Colonial 
Forces. 

The forces governed by this code are the regular and the auxiliary 
forces. The regular British forces are the army, provided for by the annual 
Army Discipline Act ; the reserve forces, authorised by the Reserve Forces 
Act, 1882, 45 & 46 Viet. c. 48 ; and the Royal Marines, under the control 
of the Admiralty, but subject to the Army Act when not serving on board, 
and in other respects treated as soldiers. See Royal Marines. 

The auxiliary forces are the militia and the militia reserve, the 
yeomanry, and the volunteers {q-v). 

The men of the militia are subject to the code during their preliminary 
training, their annual training, when they are acting with the regular forces, 
and during embodiment; but the officers are subject to it at all times 
(Army Act, s. 176 (6)). 

The yeomanry are subject to it during their annual [training, when 
acting with the regular troops or militia, or on active service, or when 
serving in aid of the civil power. 

As to other persons subject to it, who may be treated as officers or 
soldiers, see s. 175 (7), (8), and s. 176. 

But all these various classes of persons remain liable to the ordinary 
civil and criminal law {Burdett v. Abbott, 1812, 4 Taunt. 401 ; 12 R. R. 450), 
and have the same rights as civilians in respect of voting for and serving as 
members of Parliament (s. 144; and see also Atkinson v. Gollard, 1885, 
254, as to claims for votes in respect of occupation of 
military quarters. 

There are, however, some necessary limitations of this rule whilst 
the soldier is in the service. He cannot change his domicile or settle- 
ment. His marriage is legal without the consent of the military author- 
ities, but they will not provide for Iiis family ; and he is not chargeable 
with desertion, or neglecting to maintain, or leaving them chargeable to the 
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union. There are, however, special provisions in the Army Act for 
deduction from pay for their maintenance, or for a bastard child (s. 145). 
He cannot be arrested or compelled to appear before any Court for a civil 
debt, damages, or sum of money under £30 ; but th^ creditor may sue and 
have execution, so long as he does not touch the person, pay, or military 
equipment of the soldier (s. 144). An officer or soldier cannot legally 
assign, or charge, his pay or pension (s. 141). On actual military service, 
an officer or soldier may make a nuncupative will as to his personal 
estate. Officers are exempt from licence duty for their soldier servants. 
The occupation of property by an officer, in respect of his office, is the 
occupation of the Crown, and he is not liable, therefore, for local rates. 
Officers and soldiers, when on duty, are exempt from tolls (s. 143). Officers 
of the army, militia, or yeomanry, while on full pay, are- exempt from 
serving on juries — absolutely as to coroners' juries ; but as to a grand or 
common jury, only if their names are not on the list; so that proper 
objection must be taken in time. A soldier is altogether exempt (s. 147). 
Officers on full or half-pay are also exempt from serving any municipal 
office, by the Municipal Corporations Act, 1882, 45 & 46 Viet. c. 50, s. 253; 
and from serving the office of overseer. But officers are not ineligible for 
membership of a County Council. They are prohibited by the Queen’s 
Eegulations from joining the directorate of any public or other company, 
without permission from the Commander-in-Chief. 

By sec. 41, a person under military law may be tried by court-martial 
for treason, murder, manslaughter, rape, treason-felony, or any other offence 
punishable by the law of England ; but, in the case of the crimes parti- 
cularly specified, only if they are committed outside the United Kingdom, 
or if outside the United Kingdom and Gibraltar, but within Her Majesty’s 
dominions, at a place more than one hundred miles from any city or town 
where they can be tried by a competent Civil Court. 

By sec. 95, aliens may be enlisted if Her Majesty signify her consent 
through the Secretary of State ; but in any corps there must not be more 
than one alien to every fifty British subjects; and an alien so enlisted 
cannot hold any higher rank than warrant-officer, or non-commissioned 
officer. 

Kecruits may purchase their discharge within three months of enlist- 
ment, on payment of £10 (s. 81). Apprentices under twenty-one years 
may be claimed by their masters ; subject to the provisions of s. 96. 

As to persons under liability to billet soldiers, ss. 102-111. 

As to impressment of carriages, ss. 112-121. 

By ss. 125 and 126, witnesses at courts-martial have the same privi- 
leges as vdtnesses in Civil Courts. If a civilian refuses to give evidence, to 
take the oath or affirmation, to produce documents, on the president so 
certifying, he may be punished by a Civil Court as if for contempt of that 
Court ; and so in the case of perjury. 

A court-martial is governed by English law only, and the rules of 
evidence are the same as in the Civil Courts (ss. 127-128). 

Counsel may appear at general and district courts-martial, and address 
the Court. 

Excess of jurisdiction is restrained by the writs of prohibition, certiorari, 
or habeas corpm (q.v .) ; and members of a court-martial, or individual officers, 
are subject to actions for damages, and criminal proceedings, for injury 
caused to any person by acts done without jurisdiction, or in excess ot 
jurisdiction. But a Court of law will not interfere if the injury done affects 
only a person's military character or position. See Abuse of Pbocess. 
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On the relation of Courts of law to courts-martial, see CouRTS-MARmiu 
[See Manvai of MiHtary Law (War Office, 1894); Anson, Law wnd 
Gu^m of the Gmstitwtion, pt. ii ; Dicey, The Constitution : and see Billeting ; 
Commission; Desertion; Enlistment; Furlough; Impressment of Car- 
riages ; Military Tramways Act, 1887, 50 & 51 Viet. c. 65 ; Military Lands 
Act, 1892, 55 & 56 Viet. c. 43.] 


Arraign merit is the bringing of a person (against whom an 
indictment or inquisition has been found) to account {ad rationem) before 
the Court which is appointed to try him. The accused is first called to the 
bar of the Court, and surrenders, or is brought in custody to the bar of the 
Court, or is placed in the dock. He must not be in fetters, unless it be 
made necessary by apprehended violence, or risk of rescue, or escape (Hawk., 
P. C., bk. ii. c. 28, s. 1 ; Arch. Cr. PL, 21st ed., 159). The indictment is read, 
or the charge stated to him, by the Clerk of the Court, and he is ask^ 
whether he is “ guilty or not guilty.” Before this question is answered, all 
legal exceptions or objections to the proceedings {eocceptiones prcejudiciales) 
are to be stated, by demurrer, motion to quash, or plea in abatement, or in 
bar, or to the jurisdiction, or of autrefois acquit or convict. See each of 
these headings. If none of these objections are taken, or all fail, the accused 
must plead to the indictment. If he fails or refuses to plead “ guilty or not 
guilty,” the Court proceeds to inquire — (1) whether he is mute of malice, or 
by the visitation of God, (2) whether he is able to plead and understand the 
course of his trial, or (3) whether he is insane ; and a jury is sworn to 
determine one or all of these issues. If he is found mute by the visitation 
of God, but sane, the Court directs entry of a plea of not guilty, if there is 
any prospect of making him understand the proceedings at the trial. If the 
accused is mute of malice, or will not plead directly to the indictment, a 
plea of not guilty is entered under 7 & 8 Geo. iv. c. 28, s. 2 (which 
supersedes, but does not expressly repeal 12 Geo. iii. c. 20). At common 
law, refusal to plead in case of treason or misdemeanour was taken as 
equivalent to a plea of guilty, and in ease of felony exposed the accused to 
the peine forte et dure to plead and consent to his trial in pais, until 
12 Geo. III. c. 20 (Stephen, JTist. Grim. Law, i. 289 ; Pike, History of Crime, 
i. 218, 283; Pollock and Maitland, Eiig, Law, ii. 648). If the jury 
find the accused to be insane, so as to be unfit to plead, the Court records the 
finding, and orders his detention as a criminal lunatic, to await the Queen's 
pleasure (39 & 40 Geo. iii. c. 94, s. 2). See Asylums ; Lunacy. 

The old formalities of raising the hand when pleading guilty or not 
guilty, and the election of the accused as to the mode of his trial ** by God 
and my country,” are now disused, and the pleading of the plea “ not giiilty,” 
without more, entitles the accused to trial by jury, except where he has 
and claims privilege of peerage (7 & 8 Geo. iv. c. 28, s. 1); see Peerage 
{Privilege of). The plea of not guilty is recorded by the Clerk of the Court 
on the indictment, by writing the word “ j)uts,” which, when a complete 
record is made up, is expanded to a statement of the election of the 
accused to be tried in pais, and the acceptance of that mode of trial by 
the prosecution, known in law as the similiter (See Stephen, Hist. Grim, 
Law, i. 297, 298 ; 7 Geo. iv. c. 64, s. 21). 

On a plea of not guilty, issue is now taken as joined, and the clerk 
proceeds to call and swear the jury. On a plea of guilty, the Court proceeds 
to judgment. 

Where the indictment contains a charge of a previous conviction, the 
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charge must not be mentioned on arraignment, nor until after confession 
or conviction of the subsequent offence (7 & 8 Geo. rv. c. 28, s. 11- 
6 & 7 Wm. IV. c. Ill ; 24 & 25 Viet. c. 98, s. 116 ; c. 99, s. 37 ; 34 & 35 Viet 
c. 112, 8. 9). 

Where indictments for treason or felony are tried in the Queen’s Bench 
Division of the High Court, the same procedure is usually followed (see 
Crown Office Eules, 1886, r. 132); but in the case of an indictment or 
information for misdemeanour there tried, the pleading is done in the Crown 
Office, and the pleadings are opened, as in civil cases, without arraignment 
(Crown Office Eules, 1886, rr. 128-133). See Clerk of Arraigns. 


Arrangement (Deeds of).— See Bankruptcy. 


Array.— See Jury. 


Arrest is physical interference with the liberty of any person, to 
compel his attendance before a Court of justice, or to compel fulfilment of 
a legal obligation. 

1. In Civil Proceedings. — {a) Arrest of persons on civil process is now 
obsolete, except in the cases of disobedience to or contempt of a Court of 
civil jurisdiction, certain classes of debtors who refuse to pay their debts 
(32 & 33 Viet. c. 62 ; 33 & 34 Viet. c. 76), or against whom bankruptcy pro- 
ceedings have been commenced, and the now rare use of the writ ne exmt 
regno (see Bankruptcy ; Contempt of Court ; Debtor). (&) As to arrest of 
ships, see Arrest of Ship. 

2. In Criminal Proceedings. — In criminal cases arrest may be effected in 
the case of any offence, whether indictable or summarily punishable, on the 
warrant under hand and seal of a justice, issued under the Indictable Offences 
Act, 1848, 11 & 12 Viet. c. 42, ss. 1, 2, 3, or the Summary Jurisdiction Act, 
1848, 11 & 12 Viet, c. 43, s. 2, after a sworn information has been laid before 
him. Judges of the Supreme Court have the jurisdiction of justices for 
every county ; and also, in exercise of their ordinary powers, can issue bench 
warrants {q.v.) for the arrest of any offender, including a person charged with 
criminal contempt of Court, or can proceed by way of writ of attachment, a 
process employed chiefly in case of contempt, or in Crown suits (Hawk, 
P. C., bk. ii. c. 22). Arrest on the parole authority of a judge or justice is 
not resorted to except in the case of contempt, in face of a Court of record, 
or riots, or affrays (2 Hale, P. C., 86). The warrant or writ must specify the 
charge on which the person named is to be arrested, general warrants being 
void {Entick v. Carrington, 1765, St. Tri. 1029). Writs of attachment are 
directed either to the sheriff or an officer of the Court. Other warrants, 
either to a particular named person, who need not be a constable, or gener- 
ally to all police officers for the county or borough, for which the Court 
or justice is sitting, or has jurisdiction (11 & 12 Viet. c. 42, s. 10; c. 43, 
s. 3). 

The person intrusted with the warrant can only execute the warrant 
within the county or borough for which it is issued, or, in the case of fresh 
pursuit, within seven miles of the border, measured as the crow flies (11 & 1*^ 
Viet. c. 42, s. 10 ; c. 43, s. 3 ; 52 & 53 Viet. c. 63, s. 34). But a metropolitan 
police officer can execute anywhere a warrant issued by a metropolitan 
police magistrate (2 & 3 Viet. c. 71, s. 17); and borough police can 
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execute a warrant issued by a borough justice, in the county of which 
the borough is part, or anywhere within seven miles of the borough (45 & 
46 Viet. c. 50, s. 223) ; and the police of Northumberland and Cumberland 
can execute English warrants in the border counties of Scotland (20 & 21 
Viet. c. 72, s. 11). Outside the county of issue (with the exceptions above 
stated) the warrant of a justice must be “ backed,” ie. indorsed by a justice 
of the county, before it ^n legally be executed (11 & 12 Viet. c. 42, s. 11), 
and the same rule applies as to the execution in England of warrants 
issued in any other part of the British Islands (11 & 12 Viet. c. 42, ss. 12, 
13, 15 ; c. 43, s. 3 ; 44 & 45 Viet. c. 24, s. 4). As to the arrest of fugitive 
offenders from other parts of the empire and foreign countries, see 
Extradition ; Fugitive Offender. A warrant of arrest for an indictable 
offence can be issued or executed on Sunday (11 & 12 Viet. c. 42, s. 4; 29 
Qhas. II. c. 7, s. 6). A warrant remains in force till executed or discharged 
by order of a Court (Hawk, P. C., bk. ii. c. 13, s. 27). Outer and inner doors 
may be broken open to effect arrest under warrant, after demand and refusal 
of admittance (Hawk.,P. C., bk. ii. c. 14; Post., 2nd ed., 320). A warrant 
of arrest is usually executed by showing the warrant or readbjg the charge 
to the person to be arrested, and laying hands on him, and taking him in 
custody, either to a police station, till he can be brought before a justice, or 
taking him straight before a justice. In felony cases, an officer who has not 
the warrant, but knows of its issue, may arrest without it {Crengh v. OarnUc^ 
1890, 24 L. K. Ir. 458). In cases of misdemeanour, it is essential that the 
oflftcer should have the warrant in his possession {Godd v. CalCy 1876, 1 Ex. D. 
352). The prisoner must not be treated with indignity or be handcufled, 
unless there is risk of rescue or escape {Wright v. Court, 1825, 4 Barn. & 
Cress. 596). The guilt or innocence of the person does not affect the legality 
of the arrest, so far as the officer is concerned, provided that the warrant 
purports to be for an offence over which the person issuing it has jurisdiction 
(Hawk, P. C., bk. ii. c. 13, ss. 10, 11 ; Henderson v. Preston, 1888, 21 Q. B. D. 
362) ; nor is the validity of a warrant affected by the death, before arrest, of 
the justice who issued it (42 & 43 Viet. c. 49, s. 37). See also Witness. 

Arrest without Warrant by any Person. — Any person may at common 
law arrest, without warrant, anyone who in his presence commits a felony, or 
gives a dangerous wound, or whom he reasonably suspects of having com- 
mitted a felony, if a felony has in fact been committed {Beckwith v. Filhy, 
1827, 6 Barn. & Cress. 635 ; Allen v. L. S. W. R, 1871, 6 Q. B. D. 65). 
This right flows from the obligation still preserved by the Sheriffs Act, 
1887 (50 & 51 Viet. c. 55), s. 8, to be ready to pursue felons at the call 
of the Sheriff and cry of the county. In case of a breach of the peace or 
affray actually going on in his presence, he may stop it, and arrest the offenders 
and hand them to a constable {Timothy v. Simpson, 1834, 1 C. M. &. E. 
757, 762). He is also by statute allowed to arrest anyone whom he finds 
committing an indictable offence between 9 p.m. and 6 a.m. (14 & 15 
Viet. c. 19, s. 11) ; any offence against the Larceny Act, 1861, except angling 
m the day time (24 & 25 Viet. c. 96, s. 103); and any offences within the 
Cbinage Offences Act, 1871, 24 & 25 Viet. c. 99, s. 31, or the Vagrancy Act, 
1824, 6 Geo. iv. c. 83, s. 6, and its extensions and amendments ; and is 
required to arrest rioters not dispersing after the Eiot Act has been read 
(1 Geo. I. 8t. 2, c. 5, s. 3 ; B. v. Pinney, 1831, 3 St. Tri. N. S. 1). Persons 
found committing any offence against the Malicious Damage Act, 1861, 
24 & 25 Viet. c. 97, s. 61, may be arrested without warrant by the owner of 
the property damaged, or his servants or persons authorised by hm. 

A person found committing an offence against the Town Police Clauses 
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Act, 184f, 10 & 11 Viet. c. 89, s. 13, or the Metropolitan Police Act, 1839, 

2 & 3 Viet. c. 45, s. 16, may be arrested without warrant by the 
owner’ of the property on or with regard to which the oflTence was com- 
mitted, or by his servants or persons authorised by him. And similar 
provisions are 'made by the Night Poaching Act, 182^, 9 Geo. iv. c. 69, s. 2, 
and the Salmon Fisheries Acts, 36 & 37 Viet. c. 71, s. 38 ; 41 & 42 Viet. c. 
39, s. 8. The words “ found committing ” are, it would seem, to be taken 
literally, Le, as applying to detection in actual commission of the ofifence, 
and immediate pursuit (see Griffiths v. Taylor, 1877, 2 C. P. D. 194; Down- 
ing V. Capel, 1867, L. R. 2 C. P. 461). These decisions were given in 
cases where the defence — now abolished by 56 & 57 Viet. c. 61 — of “ not 
guilty ” by statute was pleaded. 

Arrest without Warrant ly Constallcs, — A peace officer may, as such, at 
common law, arrest without warrant — (1) Any person whom he suspects on' 
reasonable grounds of committing a felony, whether a felony has in fact been 
committed or not {Marsh v. Loader, 1850, 14 C. B. K S. 535) ; (2) Any person 
committing a breach of . the peace in his presence, at the time of or 
immediately after the offence {R v. Light, 1857, 27 L. M. J. C. 1). He can 
also by statute arrest, without warrant, any person whom he finds lying or 
loitering in any highway, road, or other place during the night, whom he has 
good cause to suspect of having committed or of being about to commit any 
felony against the Larceny, Malicious Damage, or Offences against the Person 
Acts of 1861, 24 & 25 Viet. c. 96, s. 104; c. 97, s. 57 ; c. 108, s. 66 ; and 
ticket-of-leave men whom he suspects of committing any offence (54 & 55 
Viet. c. 69, s. 2). Under other Acts he has like powers in the case of 
street offences (5 & 6 Will. iv. c. 50, ss. 58, 59 ; 10 & 11 Viet. c. 89, s. 28 ; 2 & 3 
Viet. c. 47, s. 54) ; disorderly persons or loiterers at night (10 Geo. iv. c. 44, 
8, 7 ; 2 & 3 Viet. c. 47, s. 64 ; 45 & 46 Viet. c. 50, s. 193) ; and offenders 
who refuse their names and addresses (2 & 3 Viet. c. 47, s. 63) ; persons pro- 
fanely swearing in his presence, if unknown (19 Geo. il. c. 21, s. 3) ; and see 
also the Indecent Advertisements Act, 1869, 52 & 53 Viet. c. 18, s. 6; the 
Prevention of Cruelty to Children Act, 1894, 57 & 58 Viet. c. 41, s. 4; and 
the Prevention of Cruelty to Animals Act, 1849, 12 & 13 Viet. c. 92, s. 13. 
A person arrested without warrant must not be detained in private custody, 
but must be taken with all convenient speed to a police station or justice, 
and charged formally with the offence (42 & 43 Viet. c. 49, s. 38). The 
extent of the right to break open doors to arrest without warrant is doubtful 
(2 Hale, P. C., 94 ; 1 East, P. G,, 322 ; Fost. Cr. L. 322 ; Harvey v. Harvey, 
1884, 26 Ch. D. 644). And see Bail. 

Privilege, — A person concerned with business in a Court of law is 
privileged eundo morando et redenndo from arrest on civil process, but not 
from arrest on a criminal charge {re Preston, 1883, 11 Q. B. D. 545), except 
pertops in the case of a witness, see 3 Euss. on Grimes, 6th ed., 1641. 

Ptemtance and Flight — Resistance to legal arrest is unlawful (see 

3 Russ, on Crimes, 6th ed., 70-120, and Assault), and if it leads to death or 
serious injury, indictable ; and where the arrest is of a person found com- 
mitting an indictable offence in the night, it is punishable under 14 & 15 
Viet. c. 19, 8. 12. Resistance to the Sheriff in the execution of a writ is a 
misdemeanour, and the Sheriff may arrest the offender without warrant (50 
& 51 Viet. e. 65, s. 8 (2). No more force than is absolutely necessary must 
be used by any person acting on behalf of justice, even in a case of resist- 
auce. The kuliug or wounding a furtive offender is not justifiable, except 
when his offence is capital and his fight cannot be otherwise stayed {Rj- 
Dodson, 1851, 2 Den. Cr. C. 35 ; 20 L. J. M. G 57 ; 3 Russ, on Crimes, 6th ed., 
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175). Illegality in the warrant or mode of arrest does not affect the right 
of the Court to try the prisoner when brought before it (JS. v. Hv^hes, 1879, 
4. O B. D. 614), unless some element essential to create jurisdiction has 
been omitted (JDixon \\ WellSy 1890, 25 Q. B. D. 249). 


Arrest of Ship. — This is the method of enforcing the Admiralty 
process in rem, whether that process be founded on a maritime lien or on a 
claim against the ship. In the former case, arrest is allowed, even though 
the property may have changed hands since the cause of action arose, for “ the 
maritime lien arises from the moment of the circumstances creating it, and 
not from the date of the intervention of the Court” (The Pacific, 1864, Br. 

Lush. 243 ; Dr. Lushington, approved by Fry, L. J., in The Heinrich Bjorn, 
^885, 10 P. D. 58). In the latter case, arrest is not allowed unless the ship 
continues in the same hands as at the time when the claim arose. 

Process of Arrest — Arrest is effected under the authority of a warrant 
issued from the Admiralty registry, after a notice or prcccipe praying for a 
warrant, together with an affidavit to lead warrant, stating the cause of 
action, has been filed there. The warrant is directed to the marshal of 
the Admiralty Division, commanding him or his substitutes to arrest the 
ship aiid keep her under safe arrest till further order of the Court. It 
must be served by the marshal or his substitutes within the jurisdiction, 
and within a year from the day of its date. The manner of serving it on a 
vessel is to nail or fix the original warrant for a short time on the main- 
mast or single mast of the vessel, and then leave a copy in its place. 

Extent of Arrest — An arrest of ship extends to the sails or rigging 
taken on shore for safe custody, and similar appurtenances of the ship (The 
Alexander, 1812, 1 Dod. 282 ; The Dundee, 1823, 1 Hag. Adm. 124) ; and 
also to an increase in value of the ship, owing to repairs being done by the 
owner at his own expense after the lien attached, but not if they are done 
by a stranger on the security of a bottomry bond (The Aline, 1839, 1 Bob. 
W. 120). But it will not attach to personal luggage of passengers or the 
effects of seamen (The Willem IIL, 1871, L. E. 3 Ad. & Ec. 487). If the 
cargo is on board, and is proceeded against, either on its own account (as in 
case of salvage), whether it be named in the warrant or not, or on account 
of the freight due in respect of it, the arrest of the ship is also an arrest of 
the cargo and freight (The Flora, 1866, L. E. 1 Ad. & Ec. 45), and by freight 
is meant all freight actually accrued, ix, the gross freight, less proper 
deductions as agreed by charter (The Leo, 1862, Lush. 444). If the cargo 
has been landed or transhipped, an arrest of ship is not an arrest of cargo, 
but the cargo must be arrested similarly to the ship, viz., placing the 
warrant on it for a short time and then leaving a copy in its place. Where 
it is in custody of any person, the original warrant is shown to him, and a 
copy left. When the proceeds of the cargo are in Court, the warrant must 
be served on the Admiralty registrar. • 

Effect of Arrest — The arrest binds the whole of the property, whatever 
its value, to the amount of the claim. After arrest the ship remains in the 
custody of the marshal, who is responsible for her safety ; and anyone 
interfering with arrested property, without authority from the Court, is 
liable to attachment (The Westmoreland, 1845, 6 N. C. 173). The 
property arrested, unless bailed, remains under arrest till the action is 
determined. Property already under arrest can be arrested by a second 
plaintiff in the same way as by the first ; or he can enter a caveat in the 
Admiralty registry against the release of the property. The owner of 



332 AESEnM. 

property about to be arrested, after giving an undertaking to appear in the 
action, and give bail or pay money into Court, can get a caveat entered 
against the issue of a warrant of arrest. This does not prevent the pro- 
perty being arrested, but it renders the plaintiff who makes the arrest 
liable to satisfy the Court that he had good reason for doing so, or his 
warrant may be discharged, and he may be liable in costs and damages. A 
defendant who counterclaims against the plaintiff, in respect of a matter 
for which he could, before the Judicature Act, 1873, have brought an action 
in rem against the plaintiff’s property, may arrest the plaintiff’s property 
if he can, after appearing to the plaintiff’s action {The Julia Fisher, 1876, 2 
P. D. 115). An action may be maintained for damages for a wrongful 
arrest of a ship without proof of actual damage in Admiralty, and also, it 
seems, at common law, if that wrongful arrest is due to mala jides or crassa 
implying malice (TAe Walter D, [1893], Prob. 202; Jeune, 

P., quoting the early authorities). 

Re-arrest — When a ship has been released on bail, that bail is a sub- 
stitute for her, and is “ a security, not for the amount of the claim, but for 
the value of the property arrested, to the extent of the claim, and costs ” 
(Williams and Bruce, 283). After bail is accepted, if it be inadequate, the 
ship can, it seems, be re-arrested at any time up to final judgment being 
given in the cause (which means final judgment after an appeal), and per- 
haps after that in some cases {The Dictator [1892], Prob. 321 ; The Flm'a, 
1865, L. E. 1 Ad. & E. 45) ; and certainly after final judgment for costs, if the 
bail is not enough to cover them as well as the damages {The Freedom, 
1868, L. E. 3 Ad. & E. 495). See Bail. 

Queen’s ships, and ships belonging to foreign sovereign governments, 
and used in their public service, are exempt from arrest {The Charkieh, 
1873, L. E. 4 Ad. & Ec. 49 and 96 ; The Constitution, 1879, 4 P. D. 39 ; The 
Parlement Beige, 1880, 5 P. D. 197). 

[See Williams and Bruce, Practice,’] 


Arsenal. — l. Under the Dockyards, etc.. Protection Act, 1772 
(12 Geo. III. c. 24), it is felony, punishable by death, subject to a power 
of recording the sentence (under 4 Geo. iv. c. 48), to burn or otherwise 
destroy any royal arsenal or magazine, or any military or naval stores 
therein, or any place in which any such stores are kept, in the United 
Kingdom, or any island, country, fort, or place thereunto belonging. The 
offence may be tried anywhere in the United Kingdom, or wherever the 
Crown deem most expedient in the interests of justice. 

2. Under the Official Secrets Act, 1889 (52 & 53 Viet. c. 52), disclosure 
of official information as to a royal arsenal, or making drawings of it, 
without authority by or on behalf of Her Majesty, is a misdemeanour, 
wherever committed in the British Empire, or by a British officer or subject 
outside it. 


Arson. — l. Arson at common law was the burning of the house of 
another wilfully and of malice aforethought {cedes alienas voluntary et ex 
malitid proecogUatd comhurere). It was a felony, punishable by death (Stephen, 
Hist Grim, Law, i. 476), and the first offence as to which the law took 
special notice of the question of mens rea or criminal intent (Pollock ^ 
Maitland, HiM. Eng, Law, ii. 490 ; Stephen, Hist Crim, Law, iii. 188 ; 3 to. 
Inst. 66; Hawk., P. C., bk. i. c. 39). 





333 


2. ' To burn one’s o\?n house was a misdemeauoiir at common law, if 

was thereby caused to other houses (Hawk., P. C., bk. i. c. 39, 
s 15 ). Incendiarism is now regulated almost wholly by the Malicious 
Damage Act, 1861, 24 & 26 Viet a 97. 

3. It is felony, still punishable by death, wilfully and maliciously to 
set fire to any Queen’s ship, royal dockyard, or arsenal, or materials therein 
(12 Geo. in. c. 24, s. 1 ; 7 & 8 Geo. iv. c. 28, ss. 6, 7) in any part of the 
Queen’s dominions. The sentence of death can be recorded (4 Geo. iv. c. 
48). The offence is also capital, and triable by court-martial, when committed 
by a person subject to naval discipline (29 & 30 Viet c. 119, s. 34). See 
AbsbkaIi ; Couets-Mabtial. 

4. It is felony punishable by penal servitude for life, or not less than three 
years, unlawfully and maliciously to set fire to (a) a place of divine worship 
(24 & 25 Viet c. 97, s. 1) ; (b) a dweUing-house, any person, even the incendiary, 
being therein (s. 2,iJ. v.Pardoe, 1894,17 Cox 0.0.715) ; (c) buildings belonging 
to railways, ports, docks, or harbours, or any navigation (s. 4) ; (d) buildings 
belonging to the Crown, any local authority, university, or college thereof, 
or devoted or dedicated to public use or ornament, or erected ''r maintained 
by public subscription (s. 5) ; (e) crops cut or standing, of any cultivated 
vegetable produce, and growing woods, plantations, heath, gorse, or fern 
(s. 16); (/) stacks of any cultivated vegetable produce, or of wood, bark, 
coal, charcoal, heath, gorse, fern, or peat (s. 17, Jt. v. Satchwell, 1872, 
L. R 2 0. 0. E. 21) ; (ff) coal mines (s. 26) ; or (h) ships or vessels (s. 42). 

5. It is felony punishable by penal servitude for life, or not less than three 
years, unlawfully and maliciously to set fire (a) to any building used for 
domestic, manufacturing, commercial, or agricultural purposes, with intent to 
injure or defraud any person, whether the owner of the property or not (ss. 2, 
58, 59, 60; E. v. Newhoult, 1872, L. R 1 0. 0. R 344) ; or (6) to any vessel, with 
intent to injure or defraud the owner, or any part owner of the vessel, or of 
any goods on board, or of persons who have insured vessel, freight, or goods 
(8. 43). 

6. It is also felony, punishable by penal servitude from three to fourteen 
years, unlawfully and mabciously to set fire (a) to any building not 
enumerated above (s. 5), including an unfurnished house (iJ. v. Manniing, 
1872, 41 L. J. M. C. 11); (6) any matter or thing in, under, or against, any 
building, under such circumstances that, if the building were thereby set on 
fire, it would be felony (s.' 7, B, v. Heseltine, 1873, 12 Cox C. C. 404; B, v. 
Child, 1871, L. R 1 C. C. R 307; B, v. Nattrass, 1882, 15 Cox C. C. 73; 
B, V. Harris, 1882, 15 Cox C. C. 76 ; B, v. Batstone, 1864, 10 Cox C. C. 20). 

7. It is a misdemeanour, punishable by penal servitude from three to 
fourteen years, unlawfully and maliciously to attempt, by an overt act, to set 
fire (a) to any building (s. 8), (6) to any mine (s. 27), to any ship or vessel 
(s. 44), under such circumstances, that if the building, mine, or vessel were 
set on fire, the offender would be guilty of felony. 

8. It is also a misdemeanour, punishable by penal servitude from three 
to seven years, unlawfully and maliciously to attempt, by any overt act, to 
set fire to crops or stacks (24 & 25 Viet. c. 97, s. 18). 

9. The uttering, sending, or delivering of written threats to burn houses, 
buildiuM, ships, or agricultural produce, is a felony punishable by penal 
servitude from three to ten years (24 & 25 Viet. c. 97, s. 50). 

The punishment of the offences 4 to 9 is regulated, as to penal 
^rvitude, by the sections constituting each offence and the Penal Servitude 
wt 1891, 54 & 56 Viet, c, 69, s. 1. Persons convicted of any of the 
offences may alternatively be sentenced to imprisonment, with or without 
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hard labour, for not more than two years, and if males under sixteen (see the 
sections) may be sentenced to whipping, in addition to the term of penal 
servitude or imprisonment. Offences 6, 7, 8, 9 are triable at Quarter Sessions 
(see 6 & 6 Viet. c. 38, s. 1). 

10. If any person is burnt in consequence of the commission of any of 
the above offences, the offender is liable to conviction for murder {R v. Sern4 
(No. 1), 1887, 16 Cox C. C. 311). After trial and acquittal for murder in 
such a case, the accused can be re-tried for arson on the same facts (R, 
v. SerrU (No. 2), 1887, 107 Cent. Crim. Ct. Sess. Paper, 418). 

For the purpose of all these offences the fire must be lit deliberately 
without any bond fide claim of right {B. v. Twose, 1879, 14 Cox C. C. 327), and 
not by negligence or accident (R, v. Faulkner, 1877, 13 Cox C. C. 550) ; and to 
constitute a completed felony, there must be more than a mere scorching, 
some actual ignition, blaze, or charring (R. v. Parker, 1839, 9 Car. & P. 45; 
R, V. Russell, 1842, C. & M. 541.) On indictment for any of the felonies 
the jury may convict of the attempt (14 & 15 Viet. c. 100, s. 9). See also 
Explosive. 

[See 3 Euss. on Crimes, 6th ed., 781, 792, 796-7, 810, 820-823, 959-975; 
Arch. Cr. PL, 21st ed., 583, 602 ; Stephen, Dig. Crim. Law, 5th ed., arts. 417 
419-421 ; Fost., 2nd ed., 113-116, 192, 333, 334 ; Hawk., P. C., bk. i. c. 39.] 


Art, Schools for Science, etc.— See Education. 


Art, Works of, Destroying.— See Malicious Damage. 


Art Union. — Voluntary associations formed before the Act for 
legalising Art Unions, 9 & 10 Viet. c. 48, for the purchase of paintings or 
other works of art, to be distributed by chance or otherwise, or as prizes 
among the subscribers, and similar associations formed subsequently, are, 
fiy the Act referred to, declared to be lawful associations, notwithstanding 
the Lottery Laws, if the society be constituted by royal charter, or its deeds 
of constitution and rules be approved by the Privy Council. The best 
known society under the Act is the Art Union of London, which was incor- 
porated by charter in 1846, for the advancement of art and the encourage- 
ment of artists. The more important rules of the society are set out in the 
report of the Overseers of the Savoy v. The Art Union of London [1894], 
2 Q. B. 609 ; [1896], App. Cas. 296. In the case cited it was ultimately 
decided that the buildings of the society are not exempted from rates, 
because subscriptions by which the society is supported, being given for 
value, are not “ voluntary ” within the meaning of 6 & 7 Viet. c. 36, s 1. 


Articled Clerk.— See A ppeenticb; Infant; Notaby; Solicitor. 


Articles.— In criminal proceedings in the Ecclesiastical Courts, the 
first plea is termed the articles, because in form it runs in the name of the 
judge who articles and objects the facts charged against the defendant. In 
plenary causes (j.t?.), not criminal, the first plea is termed the libel (?.-*?•)» 
runs in the name of the party, or his proctor, who alleges and propounds 
the facts founding the demand (Rogers, Ecclesiastical Law, p. 6S3). Where 



386 

the ordinary has allowed his office — ie. the office of the judge is promoted 
^the whole transaction must be fakly and specifically stated, to enable 
the defendant to give an affirmative issue. The general words of articles 
are construed only to include subordinate charges, ejusdem generis, with the 
principal. It is not a iatal objection that the articles are exhibited in the 
name of the surroj^te and not of the judge, or in the name of the bishop 
instead of his official (j.v.) *, but where the office of the judge is wrongly 
described, the error is fatal, and may be pleaded in bar of further 
proceedings (Phillimore, Ecclesiastical Law, 2nd ed., 991). 


Articles of Association. — See Company. 
Articles of Partnership. — See Partnekship. 


Articles of the Peace. — A complaint made or exhibited by 
any person to the High Court, or a Court of Assize, or Quarter Sessions, or 
Court of Summary Jurisdiction, setting out that the complainant fears, with 
just and reasonable cause, that another person will do or cause to be done 
to him (or, it would seem, to his wife or child) some bodily harm, or will 
burn his house. The articles must be verified by the oath of the com- 
plainant ; and the person incriminated may not answer or controvert the 
allegations contained in the articles (£. v. Dunn, 1840, 12 Ad. & E. 599 ; nor 
supplement omissions therein, nor can he show cause why the articles 
should not be discharged (i2. v. Mallinson, 1851, 16 Q. B. 367). The Court, 
if satisfied that upon the face of the articles there are reasonable grounds 
of fear, are bound ex officio to require sureties for the peace {Lort v. Hutton, 
1876, 45 L. J. M. C. 95). The High Court may require sureties where 
an inferior Court has refused them {R, v. Mallinson, 1851, 16 Q. B. 367, or 
quash an order for sureties made on insufficient grounds, by an inferior Court 
(B. V. Ihinn, 1840, 12 Ad. & E. 599). * 

Articles of the peace are distinct from applications to order sureties for 
good behaviour, and the power to grant them is distinct from that under 
which Courts act in requiring persons, on conviction, to give security of the 
peace or good behaviour. ' See Good Behaviour ; Sureties of Peace. 

The procedure is of a special or exceptional character, being what 
has been termed a branch of preventive justice (4 Black. Com, c. 18), in the 
nature of a quia timet suit in a criminal case, to obtain security against 
future breaches of the peace. See Quia timet. 

Jurisdiction, — The jurisdiction of justices of the peace, to require 
sureties to keep the peace, rests upon immemorial usage, as established by 
judicial decisions (see R, v. Justices of Queen's County, 1882, 19 L. E. Ir. 
294, 301). Its origin is variously assigned to — (1) the powers inherited from 
conservators of the peace ; (2) the statutes 34 Edw. iii. c. 1 , and 3 Hen. vii. 
C. 2; and (3) the commission of the peace, which may, perhaps, be read as 
contemporary or traditional expositions of the Act of Edw. ill. The 
commission of the peace for counties, as settled by Sir Christopher Wray 
m 1590, and re-settled and modernised under the Crown Office Act, 1877, 
40 & 41 Viet. c. 41, contains the following provisions : — 

“ Know ye that we have assigned you, jointly and severally, and every 
one of you our justices, to keep our peace, etc., and to cause to come before 
you, or any one of you, all those who to any one or more of our people, con- 
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cerning their bodies or the firing of their houses, have used threats, to find 
sufiScieht security for the peace or their good behaviour towards us and 
dur people (Arch. Q. S., 4th ed., 22). If they shall refuse to find such 
security, then them in our prisons, until they shall find such security, to 
cause to be safely kept.” * 

The jurisdiction, may be exercised at Quarter Sessions or at Petty 
Sessions, or by a single justice (42 & 43 Viet. c. 49 s. 25). The High 
Court as successor of the Courts of Queen's Bench and Chancery, is held 
always to have had, as conservators of the peace (independently of 34 Edw. m. 

c. 1 , and the commissions of the peace), originaljurisdiction to receive articles 

of the peace, as well as supervisory jurisdiction over the acts of ordinary 
justices. This jurisdiction has been recognised by statute as to England 
(21 Jac. I. c. 8, s. 1), and as to Ireland (10 & 11 Car. i. c. 10, Ir.); and see 
Ex parte Seymour v. Damtt, 1883, 12 L. E. Ir. 46. Under the common law 
or usage, there was no limit to the period for which the accused could be 
required to give security for the peace (in the Court of King's Bench, R. v. 
Bowes, 1787, 1 T. K. 696 ; 1 E. R 363), or it would seem in a Court of 
Assize or Quarter Sessions, or even before a single justice ( Willes v. Bridger^ 
1819, 2 Barn. & Aid. 278 ; 20 E. E. 434; Prwkett v. Greatrex, 1846, 8 Q. b! 
1021). But it was unusual to exceed one year, unless a longer term seemed 
essential to subserve the ends of justice. 

Procedure. — The procedure in the Queen's Bench Division of the High 
Court is regulated by the Crown Office Eules, 1886, rr. 280-290 (and see 
Short and Mellor, Grown Office Pradwe, 417). The Court of Chancery also had 
jurisdiction (21 J ac. i. c. 8, s. 1). But no application for the exercise of original 
jurisdiction, by any branch of the High Court or Court of Assize, has been 
made since the Judicature Acts. It is said that these Courts alone have 
jurisdiction, where the person ought to be bound is peer or peeress 
(Hawk., P. C., 7th ed., bk. i. c. 60, ss. 5, 8). Dalton, c. 117, puts this upon “the 
opinion which the law hath of the peaceable disposition of noblemen,” 
As to procedure before Courts of Quarter Sessions, see Arch., Quarter Sessions 
practice, 4th ed., 612-616. It is now rarely employed, since under sec. 25 
of the Summary Jurisdiction Act, 1879, 42 & 43 Viet. c. 49, it is provided 
that the power of a Court of summary jurisdiction, on complaint of any 
person, to adjudge a person to enter into a recognisance and find sureties to 
keep the peace, orlto be of good behaviour toward such first-named person, shall 
be exercised by order upon complaint, and the complainant and defendant 
and witnesses may be examined and cross-examine^ and the complainant 
and defendant shall be liable to costs, as in the case of any other complaint. 
An order under this section can be varied (42 & 43 Viet. c. 49, s. 26 ; 
Summary Jurisdiction Eules, 1886, r. 17). Since the passing of the Act, 
the old practice by which a justice bound the defendant by recognisance to 
answer to the articles at the Sessions (see 7 Geo. iv. c. 64, s. 31 ; 16 & 17 
Viet. c. 30, s. 2) has fallen into disuse. If the defendant refuses or fails to 
find the required security, he may be imprisoned for not more than six 
months by a Petty Sessional Court, or than fourteen days by any other 
Court of summary jurisdiction, including a single justice (42 & 43 Viet, 
c. 49, s. 25, superseding 16 & 17 Viet, c, 30, s. 3). 

Bmgnim7wee.~TihQ recognisance to keep the peace is by bond, in favour 
of the Crown (see Bail). If the conditions are broken, and the obligor^n- 
victed, the recognisances may be estreated or put in process — (1) In the High 
Court, by order oi the Court on jiotice to the obligor (Cr. Ofit Eules, 1886, 
r. 128) ; (2) In Courts of Quarter Sessions, in the case of recognisances there 
taken, or returned thither, under 3 Henry vii. c. 2, by order of the Court 
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(7 Ctea IV. c. 64, s. 3 ; 16 & 17 Viet c. 30, s. 2) ; (3) In Courts of summary 
jurisdiction,, under sec. 9 of the Summary Jurisdiction Act, 1879, 42 & 43 
Viet c. 49. 

[For authorities on the subject, see Lambard, Eimiarcha ; Hawk., P. C., 
bk. i c. 60 ; Dalton, Country Justice, cc. 116-122 ; 4 Black. Com, c. 18; Arch., 
Qmrter Sessions Practice, 4th ed., pp. 609-616 ; and Burn’s Justice, 13th ed., 
vol. V., “ Sureties of Peace.” ] 


Articles of War.— See War. 


ArtiCleSf The Thirty- Nine.— The Thirty-Nine Articles of 
religion, ‘‘ for the avoidance of diversities of opinions and for the establishing 
of consent concerning true religion,” were agreed upon by the archbishops 
and bishops of both provinces, and the whole clergy in convocation, in the 
year 1562, and put forth by Queen Elizabeth’s authority. They were 
ratified by the Convocation of Canterbury, with the Queen’s consent, in 1671. 
The same year the Statute 13 Eliz. c. 12, for the first tiuhv required sub- 
scription to them on the part of ecclesiastical persons; and by sec. 2 
(which is still in force) provided the penalty of deprivation for advisedly 
maintaining or affirming any doctrine directly contrary or repugnant to 
them. Canon 5 of 1603 declares ipso facto excommunicate, those who 
affirm that any of the Articles are in any part superstitious or erroneous. 
But these canons do not proprio vigore bind the laity {Middleton v. Crofts, 
1736, 2 Atk. 650). In 1623, J ames i. again ratified and confirmed the Articles. 
“His Majesty’s Declaration,” while claiming the King to be supreme 
governor of the Church of England, expressly recognises the constitutional 
position of the two Convocations. It would be obviously foreign to the 
purpose of the present work to enter upon any discussion of the history or 
theology of the Articles. They present, in the language of the 
time, not an entire system of theology, but rather what the Church of 
England synodically held to be a fair scriptural statement of the cardinal 
tenets of Christianity. I^egally, they may be considered, as far as they go, 
to be a definition of the doctrines of the Church of England. In the words 
of Lord Stowell, sitting in the Consistory Court of London : “ They were 
framed by the chief luminaries of the reformed Church, with great care, in 
Convocation, as containing fundamental truths, deducible, in their judgment, 
from Scripture ; and the Legislature has adopted them and established them, 
as the doctrines of our Church, down to the present time. ... I think 
myself bound, at the same time, to declare that it is not the duty nor the incli- 
nation of this Court to be minute and rigid in applying proceedings of that 
nature \i.e., under 13 Eliz. c. 12], and that, if any Article is really a subject 
of dubious interpretation, it would be highly improper that this Court should 
fix on one meaning, and prosecute all those who hold a contrary opinion re- 
garding its interpretation ” {The King's Proctor v. Stone, 1808, 1 Hag. Con. 
424. See also Heath v. Burder, 1862, 15 Moo. P. C. C. 1 ; Voysey v. Nolle, 
1871, L. R 3 P. C. 357). 

The legal duty of the clergy to subscribe and declare assent to the 
Articles is now regulated by the Clerical Subscription Act, 1865, 28 & 29 
Viet. c. 122, and Canon 36 of 1603, as revised by the convocations, under 
royal licence, in 1866. It is believed that the only laymen on whom the 
duty now rests are— 

1. Judges ecclesiastical {i,e, chancellors, commissaries, and officials), ufader 
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Canon 127 of 1603. But see Dale's case, 1881, 6 Q. B. D. 376, as to this 
canon not affecting the title of the judge of the provincial courts, 
appointed under the Public Worship Regulation Act, 1874, to have 
become statutable official principal of the Arches Court of Canterbury : 

2. “ Any governor or head of the colleges of Westminster, Winchester, 
andEton ’’(whether in holy orders or not) under the Caroline Act of Uniformity 
(14 Car. II. c. 4, s. 13), this part of the section being unaffected by the Public 
Schools Act, 1868, 31 & 32 Viet. c. 118, or by the Universities Tests Act, 
1871, 34 & 35 Viet. c. 26. But as to a college in the University of Oxford^ 
founded since the last-named Act, see v. Hertford College, 1878, 3 
Q. B. D. 693. 


Artificial Stream. — This expression is used to denote that 
class of watercourses which are not natural, and therefore are not invested 
with natural rights and corresponding obligations. It includes such water- 
courses as drains, streams dug through land for the supply of water to a 
mill or engine, canals and water pumped from a mine. Generally it is 
apparent, from the condition of a stream, whether it is to be classed as 
natural or artificial, but it sometimes happens in the case of ancient water- 
courses that it is almost impossible to decide to which class they belong ; and 
they may sometimes be of such a character, that, though artificial iv 
reality, they may have been so made, and of such a permanent nature, as 
to be considered natural for the purpose of the respective rights and 
obligations of riparian owners. As a general principle, it has been laid 
down that an artificial stream is one that arises by the agency of man, 
or, though arising from natural causes, flows in a channel made by man. 
Easements may be acquired in artificial streams, either by grant or by 
prescription, either at common law or under the Prescription Act (2 & 3 
Will. IV. c. 71, s. 2). See Easements ; Watercourse. See also Goddard on 
Easements ; Gale on Easements, 


ArfiSSinSi — During the present reign various statutes have been 
passed with the object of opening up densely-crowded and unhealthy areas, 
and of securing to the artisan class houses of an improved character from a 
sanitary point of view. These enactments have all practically been repealed, 
but, with additions, reproduced in one general consolidating statute, “ The 
Housing of the Working Classes Act, 1890.” This Act has three main 
divisions, dealing respectively with unhealthy areas, unhealthy dwelling- 
houses, and working-class lodging-houses. 

Part i. (which has no application to rural sanitary districts) deals with 
unhealthy areas. It provides (s. 4) that, where a medical officer of health 
makes an official representation (in writing, s. 79) to a local authority 
that, within a certain area, either (a) any houses, courts, or alleys are unfit 
for human habitation, or (6) that the narrowness, closeness, or bad arrange- 
ment of the streets and houses, or groups of houses, are, by sanitary defects, 
dangerous or injurious to the health of the inhabitants of these or adjoining 
houses, and that the evils connected therewith cannot be effectually 
remedied otherwise than by an improvement scheme for the rearrangement 
and reconstruction of the streets and houses within such area, or some o 
them, the local authority shall take such representation into consideration, 
and, if satisfied of its truth, and of the sufficiency of their resources, sna^ 
pass a resolution to the effect that such area is an unhealthy area, and tna 
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an improvement scheme ought to be made. Such local authority is there- 
upon required to make a scheme, and it is provided that any number of 
such areas may be included in one scheme. In the case of a representation 
being made to the London County Council, relating to not more than ten 
houses, the council are not to proceed under this part of the Act, but are to 
direct their medical officer of health to represent the case to the local 
authority under part ii., and any disputes between the London County 
Council and a local authority, as to the limits of the area to be dealt with, 
are to be decided by an arbitrator appointed by a Secretary of State (ss. 
72-73). An improvement scheme must be accompanied by the necessary 
documents to show how it is to be worked out in detail, and it must further 
provide, if it comprises an area within the county or city of London (unless 
a dispensation is granted by a Secretary of State), but not elsewhere (unless 
required by the Local Government Board), for the accommodation of the 
persons displaced by tlie scheme (s. 11). After due notice of the com- 
])letion of the scheme has been given (s. 7), the local authority are to 
present a petition for an order confirming the same ; tlie eoiifirming authority 
being a Secretary of State if the area in question is within the county or 
city of London, and the Local Government Board if tin* ;iiea is situated 
elsewhere. If tlie confirming lauthority think fit to proceed with the 
scheme, they are to direct a local inquiry, due notice wliereof must be given 
(s. 1^). The officer conducting such inquiry is empowered to administer 
oaths (s. 19) ; and, after receiving his report, the confirming authority 
may make a provisional order, declaring the limits of the area comprised in 
the scheme, and authorising such scheme to be carried into execution (s. 
8, subs. 4). The provisional order, which has no validity unless and 
until confirmed by Act of Parliament (s. 8, subs. 6), must be served 
upon tlie persons to be affected by it, except tenants for a month or a less 
period (s. 8, subs. 5). When a provisional order is confirmed, the local 
authority are to carry out the scheme ; for this purpose they may sell or let 
all or any part of the land to be acquired, or they may engage with any 
body of trustees, society, or person, or, without themselves acquiring the 
land, they may contract with the person entitled to the first estate of free- 
hold for carrying tlie scheme into effect. In any grant or lease of the land 
appropriated by the scheme for the erection of dwelling-houses, suitable 
conditions and restrictions must be inserted as to the elevation, size, sanitary 
arrangements of the houses, as well as a prohibition against division of the 
buildings (s. 12). The local authority, witliout the express approval of 
the confirming authority, are not permitted themselves to undertake the 
rebuilding of the houses, or the execution of any part of the scheme, except 
that they may demolish the houses, clear the sites, and lay-out, pave, sewer, 
and complete the streets (s. 12, subs. 3) ; if the local authority erect any 
dwellings out of funds provided by this part of the Act, they are required, 
unless the confirming authority otherwise determines, to sell and dispose of 
the same within ten years from their comjdetion (s. 12, subs. 6). Secs. 
20,21 and the second schedule (which incorporate with certain modifications 
the Lands Clauses Acts) provide for the taking of land compulsorily, and 
^tablish the principle upon which compensation is to be assessed. Sec. 
22, which provides for the extinction of rights of way and other easements, 
mcludes the easement of ancient lights (g^.'y.) even where only in process of 
^^uisition {Barlow v. Ross, 1890, 24 Q. B. D. 381). But before taking any 
fifteen or more bouses, for the purposes of the Act, notice of an intention to 
be duly given not less than thirteen weeks previously (s.' 
14) ; and for the purpose of providing accommodation for those displ^ed, 
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lands may be appropriated (s, 23). For carrying out the scheme a dwellin<r. 
house improvement fund is to be formed (s. 24), and borrowing powers are 
conferred (s. 25). Provision is made for the case of failure or neglect on 
the part of medical officers of health, or local authorities, to perform their 
statutory duties (s. 5, subs. 2; ss. 10, 13, 16); and« power is given to the 
confirming authorities to issue forms of advertisements and notices. (For 
these forms, see Statutory Rules and Orders for 1890, pp. 733-739.) 

Part ii. of the Act has a more limited scope than part i. ; it deals with 
unhealthy dwelling-houses as distinguished from unhealthy areas. Provi- 
sion is made for the closing and demolition of houses which are unfit for 
human habitation, and for dealing with houses which, although not in tliern- 
selves unfit for human habitation, yet so obstruct light or air as to inako 
adjoining houses unhealthy. A right of appeal is given to persons ag- 
grieved (see Aggrieved), and provision is further made for improvement 
schemes, and for the compulsory acquisition of land for the purpose. 

Part iii., which relates to working-class lodging-houses, is adoptive. See 
Adoptive Act. It may be adopted by local authorities generally, except 
rural sanitary authorities, which are only empowered to adopt it upon obtain- 
ing a certificate enabling them to do so from the county council in whose area 
the scheme is proposed to be carried out (s. 55). The expression “ lodging- 
houses for the working-classes” is defined (s. 53) as including “separate houses 
or cottages for the working-classes, whether containing one or several teir*- 
ments ; ” the expression “ cottage ” may also include a garden of not more 
than half an acre, provided that its estimated annual value does not exceed 
£3. Local authorities may acquire, erect, and manage such lodging-houses 
for the working-classes (ss. 57-62). A tenant or occupier, or the husband 
or wife of a tenant or occupier, of such a lodging-house wlio is in receipt of 
parochial relief, other than merely temporary relief, is disqualified from 
continuing to be a tenant or occupier (s. 63). Facilities are also given to 
railway and other public and trading companies for the erection of dwelliiig- 
liouses for the working-classes in their service (ss. 67, 68) ; and to gas and 
water companies for supplying gratuitously, or on favourable terms, gas and 
water to working-class lodging-houses (s. 69). 

Part iv. contains various supplementary provisions. Sec. 75 is ijiiportant : 
it provides that “ in any contract made after 14th August 1885 for letting 
for habitation by persons of the working-classes a house, or part of a house, 
there shall be implied a condition that the house is, at the commencement 
of the holding, in all respects reasonably fit for human habitation. In tliis 
section the expression ' letting for habitation by persons of the working- 
classes ' means the letting for habitation of a house, or part of a house, at a 
rent, not • exceeding in England the sum named as the limit for the com- 
position of rates by sec. 3 of the Poor Kate Assessment and Collection Act, 
1869 {i.e, for London, £20 ; Liverpool, £18 ; Manchester and Birmingham, 
£10; elsewhere, £8), and in Scotland or Ireland, £4.” In Walker v. Holh 
& Co,, 1889, 23 Q. B. D. 458, it was decided, on the corresponding section ot 
the Housing of the Working Classes Act, 1885, that a tenant has, under the 
section, a right to sue his landlord for damages in respect of injuries caused 
by the premises not being reasonably fit for human habitation, owing to any 
defective state of repair. See Apartments ; Lodging-Houses. 

Parts V. and vi. apply the Act to Scotland and Ireland. . . 

The Local Government Act, 1894, by s. 6, subs. 2, enables pausn 
councils to make complaints under the above Act. b 

The Working Classes Dwellings Act, 1890, grants facilities for 
land or personal estate to be laid out in land, for the purpose of provicii g 
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dwelUngs for working-classes in any populous places (see Charities; 
Mortmain). 

Sec. 3 of the Cheap Trains Act, 1883, enables the Board of Trade 
and the Bailway Commissioners to make orders requiring railway companies 
to run, where necessary, a sufficient number of workmen's trains, for work- 
men going to and returning from their work, at such fares and at such 
times between six P.M. and eight A.M. as appear reasonable. See Cheap 
Trains ; Allotments. 


Artistic Work.— See Copyright (International) and Literary 
AND Artistic Work. “Artistic property" is another phrase, borrowed 
from the French, to describe copyright in works of art. 


As Customary. — See Affreightment {Comtrmtion of Contract). 


As of Rig^ht. — See Easements (Acquisition o:;. 


Ashpits. — The expression “ ashpit" in the Public Health Acts and 
the Public Health Acts Amendment Act, 1890, 53 & 54 Viet. c. 59, includes, 
for the purposes of the execution of these Acts, any ashtubs or other 
receptacles for the deposit of ashes, foul matter, or refuse (Public Health 
Acts Amendment Act, 1890, s. 11 (1)). By s. 35 of the Public Health Act, 
1875, every newly-erected house must have an ashpit, furnished with 
proper doors and coverings ; s. 36 empowers the local authority, if a house 
is without a sufficient ashpit, to require the owner or occupier to provide 
one, and by s. 306 the owner may be empowered to enter for such purpose 
when the occupier prevents him. 

An ashpit must be constructed and kept so as not to be a nuisance (q.v.) 
or injurious to health, and provision is made for the abatement of a nuisance 
arising from any defect in an ashpit (ss. 40 & 41). Kegulations for the 
cleansing of ashpits ^re contained in ss. 42-44. Sec. 91 and following 
sections deal with nuisai;ices, and any ashpit so foul or in such a state as to 
1)6 a nuisance or injurious to health, is declared to be a nuisance, liable to 
be dealt wdth summarily, in the manner provided by the Act. In common, 
however, with the other niiisauces enumerated in the section, it may be 
remedied by ordinary legal proceedings, as well as under the Act, provided 
that no person shall be punished for the same offence both under the Act 
and under any other law or enactment (s. Ill, subs. 340 & 341). 


Asportation. — See Theft. 


Assart. — To change forest land into arable or pasture. No tenant 
of lands within a forest could assart them without the king's licence ; if 
he did, they were seized into the king's hands until redeemed by a line, 
assessed according to the value of the property assarted. A licence to 
a^rt could be obtained after a writ of ad qtwd damnum (j.v.) ; if the 
licence were granted, an annual rent was usually reserved, called an assart 
rent. An assart made upon the king's demesne lands within a forest was 
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punished by a fine assessed at double the rate of a fine in the case of an 
assart made upon private lands. 

[Fide Manwood, Foresl Laws, 5th ed., 1741, pp. 19-23.] 


Assault is a threat, otherwise than by words, of using force to another, 
accompanied by a real or apparent capacity to carry out the threat at once,* 
or an attempt to use such force (3 Russ, on Crimes, 6th ed., 304 ; Mayne| 
Grimvml Law of India, 1896, p. 500). It is almost invariably coupled with 
battery, which involves the actual use of force, without the consent of the 
person to whom it is applied (B, v. Loch, 1872, L. E. 2 C. C. E. 10), or in 
cases where assent to the use of force is illegal {li. v. Coney, 1882, 8 Q. B. D, 
66). And see Batteky. 

A common assault is punishable summarily by fine not exceeding (with 
costs, if ordered) £5, or imprisonment, with or without hard labour, for not 
more than two months (24 & 25 Viet. c. 100, s. 42), or upon indictment by 
imprisonment, with or without hard labour, for not more than one year 
(s. 47). Aggravated assaults on females or boys under fourteen can be 
summarily dealt with by fine not exceeding with costs £20, or imprisonment, 
with or without hard labour, not exceeding twelve months. The accused 
can elect to be tried on indictment (42 & 43 Viet. c. 49, s. 17), and in the 
case of girls under sixteen or boys under fourteen, the Prevention of Cruelty 
to Children Act, 1894, 57 & 58 Viet. c. 41, is applicable. (See Acquittal) 
And where an assault is indecent or is accompanied by an attempt to commit 
felony, the jurisdiction of the justices is ousted (24 & 25 Viet. c. 100, s. 46). 
An assault causing actual bodily harm, if tried on indictment, is punishabie 
by penal servitude for not less than three nor more than five years, or im- 
prisonment with or without hard labour for not more than two years (s. 47 ; 
54 & 55 Viet. c. 69, s. 1 (1)). 

Assaults on (a) officers of the High Court in the execution of their duty, 
are punishable as contempt of Court ; and (b) on bailiffs of County Courts 
in the execution of their duties, are punishable by a fine of £5 (51 & 52 
Viet. c. 43, s. 48) by the judge of the Court or a Court of summary jurisdic- 
tion {Lewis V. Owen [1894], 1 Q. B. 102). 

A defendant convicted on indictment of assault may be ordered, in 
addition to his sentence, to pay the costs of the prosecution (24 & 25 Viet. c. 
96, ss. 74, 75), and if the assault is felonious, may also be ordered to pay 
compensation (33 & 34 Viet. c. 23, s. 3). 

Assault with intent to rob is a felony (24 & 25 Viet. c. 96, ss. 42, 43). 

The following assaults are indictable misdemeanours : — (1) With intent to 
commit felony, other than murder or robbery (24 & 25 Viet. c. 100, s. 38) ; 
(2) On constables in the execution of their duty (same sec.), also punishable 
summarily (34 & 35 Viet. c. 112, s. 12; 48 & 49 Viet. c. 75, s. 2); (3) On 
clergymen in discharge of their duties (24 & 25 Viet. c. 100, s. 30); (4) On 
magistrates protecting wrecks (s. 31). As to assaults on females or males, 
with sexual objects, see Abominable Crime; Rape. As to assaults in 
laboui* disputes, see Trade Union. As to civil remedies for assault, see 
Trespass to the Person. 

Assay- — To determine the fineness of the metals of the coinage, and 
of gold and ^ver plate, in relation to the standard specified by law. 

Gold coins must be eleven-twelfths fine gold to one-twelfth of alloy ^ 
silver coins thirty-seven-fortieths fine silver, and three-fortieths alloy. 
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remedy allowance for variation is provided (Coinage Acts. 1870, 1891, 33 
Viet c. 10, and 54 & 55 Viet. c. 72, schedules) ; and the trial of the Pyx 
is to be made at least once a year. For various Acts as to assaying gold 
and silver plate, see prpmble to 12 Geo. ii. c. 26, 1738, which provided that 
no plate should be made, sold, exchanged, or exported, unless, if gold, it should 
be marked as of 22 carats, and if of silver of 11 oz. 2 dwts. per lb. troy. 
The marks were to be the worker’s mark, the London Goldsmith’s Com- 
pany’s mark, namely, the leopard’s head, the lion passant, and the year 
mark ; or, at certain provincial towns, the worker’s mark, and the appointed 
town marks. If the silver were of 11 oz. 10 dwts. fineness, then with the 
worker’s mark, and the Company’s mark of the lion’s head erased, the figure 
of Britannia and the year mark; or, in the provincial towns, with the 
appointed town marks. 

Sec. 6 exempted certain small articles. By sec. 5 of 24 Geo. ni. s. 2, c. 
53, 1784, the king’s head was to be added. By sec. 2 of 38 Geo. ill. c. 69, 
1798, the standard for gold plate was reduced to 18 carats; the new mark 
for that quality to be a crown, and the figure 18 instead of the lion 
passant. Sec. 1 of 17 & 18 Viet. c. 96, 1854, enacts that by 'i der in council 
gold plate may be wrought of any standard, not being b bS than one-third 
part of fine gold. Existing standards and marks are not otherwise affected. 

Wedding rings are exempted from this Act, by 18 & 19 Viet. c. 60, 
1855. See also Eevenue Act, 1883, 46 & 47 Viet. c. 55, s. 10; 47 & 48 
Viet. c. 62, s. 4 ; and, as to exemption from assay of certain foreign plate, 
47 & 48 Viet. c. 62, s. 4. See Com ; Coinage. 


Assemblyt Unlawful. — ^The offence of unlawful assembly is 
described in 1 Hawk., P. C. c. 28, s. 4, subs. 9, as follows : — An unlawful 
assembly, according to the common opinion, is a disturbance of the peace 
by persons barely assembled together with an intent to do a thing which, 
if it were executed, would make them rioters (see Kiox), but neither actually 
executing it nor making a motion towards the execution of it. But this seems 
to be much too narrow a definition. For any meeting whatsoever of great 
numbers of people, with such circumstances of terror as cannot but endanger 
the public peace and raise fears and jealousies among the king’s subjects, 
seems to be properly called an unlawful assembly,” etc. Earlier definitions 
will be found in the note to B. v. Hunt, 1820, 1 St. Tri. N. S. p. 434, one 
of the earliest references being in Y. B., 3 Hen. vii., where it is said that 
assemblies, lawful at the commencement, are not punishable unless in 
terrorem populi domini regis. The Criminal Code Commissioners suggest 
that the law was first adopted at a time when it was the practice for the gentry 
who were on bad terms with one another to go to market at the head of 
bands of armed retainers (2 Steph. Hist. Cr. L. 385). Stephen, Dig. Cr. L. 
art. 75, defines an unlawful assembly as “an assembly of three or more 
persons (a) with intent to commit a crime by open force ; (6) with intent 
to carry out any common purpose, lawful or unlawful, in such a manner as 
to give firm and courageous persons in the neighbourhood of such assembly 
ground to apprehend a breach of the peace.” This definition is supported 
by numerous authorities. Some doubt was expressed in B, v. Bewhurst, 
1820, 1 St Tri. 530, as to whether to constitute the oflence, an apprehension 
of an immediate breach of the peace must be proved. This would appear 
not to be necessary ; for a class of cases such as iJ. v. Hunt, 1^20, 1 St. Tri. 
N. S. 171 ; Bedford v. Birley, 1822, ibid. 1072 ; B. v. Fumll, 1848, 6 St. Tri 
N, S. 723 ; B. v. Ernest Jonee^ 1848, Hid, 783; but see B, v. Burns, 1887, 16 Cox 
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C. 0. 356 — ^have decided that a meeting with intent to raise discontent and 
disaffection, and excite hatred and contempt of the Government and Consti- 
tution, or to excite resistance to law, are unlawful assemblies ; and the Irish 
Courts, in 0* Kelly v. Harvey, 1883, 15 Cox C. C. 435, have expressed the 
opinion that so is a meeting to promote an unlawfurconspiracy with regard 
to the payment of rent. None of the judicial references would appear to 
amount to an exact and exhaustive definition. Compare the charge of 
Alderson, B., at the Monmouth Assizes, 1839 (3 St. Tri. 1353), and his sum- 
ming up. in R, V. Vincent, 1839, ibid, 1037. In Beatty v. Gilbanks, 1882, 9 
Q. B. D. 308, it was held that a peaceful meeting of the Salvation Army 
was net an unlawful assembly merely because there was good reason to 
believe that it would lead to a breach of the peace on the part of the 
opponents of the Army, who would endeavour to break it up. This case 
has been criticised by the Irish Court of Appeal in OKelly v. Harvey^ 1883, 
15 Cox C. C. 576. 

A meeting to witness a prize-fight has been held to be an unlawful 
assembly {B, v. Perkins, 4 Car. & P. 537), but those present and coun- 
tenancing it are also guilty of aiding and abetting an assault {B. v. Cori£y^ 
1882, 8 Q. B. D. 535). As to the ofifence of taking part in an unlawful 
assembly, it has been ruled that, if the purposes are unlawful, everyone 
who, after being aware of those purposes, attends as a partisan, without 
taking steps to counteract such purposes, is guilty of taking part in an un- 
lawful assembly. A meeting may be lawful as to some purposes, unlawful 
as to others ; lawful as to one period of time, and unlawful as to another 
(i?. V. Dewhurst, 1820, 1 St. Tri. N. S. 530). 

An unlawful assembly may be dispersed by force, without waiting imtil 
it has become a riot or the Eiot Act has been read (see Eiot) {Bedford v. Bir- 
ley, 1823, 1 St. Tri. N. S. 1071 ; B, v. Furse.y, 1833, 3 St. Tri. N. S. 543). In 
O'Kelly V. Harvey, 1883, 15 Cox C. C. 576, the Irish Court of Appeal have 
held that if an assembly be not unlawful, yet if there is a danger of breach 
of the peace {q,v,) owing to a threatened attack upon it by another body, the 
magistrates, as peace officers, are justified in dispersing the assembly though 
not unlawful. The opposite seems to have been impliedly ruled by Lord 
Coleridge, L. C. J., and Field, J., in M^Clenagan v. Waters, a case referred 
to by Mr. Dicey, as reported in the Times of 18th July 1882. 

[See 2 Stephen’s Hist. Cr. L. 385 ; Wise on Biots, etc , ; Dicey, Law of the 
Constitution, Note V., Questions connected with the right of public meeting.] 


Assent. — See Contract. 


Assent (Roysl). — The royal assent is necessary to legislation, and 
by 13 Car. ii. stat. 1, c. 1, s. 3, anyone who affirms ‘‘that both Houses of Parlia- 
ment or either House of Parliament have or hath a legislative power without 
the king,” is subjected to the penalty of a yremunire. {q,v,). The term veto, 
which is generally applied to the power of invalidating what would otherwise 
have been valid, does not apply to the power of giving or withholding the royal 
assent. It was formerly doubted whether the giving of the royal assent to 
a single bill did not determine the session of Parliament, but the contrary 
has long been established. The royal assent may be signified by tbe 
sovereign in person in the House of Lords, or, as is now more usually don^ 
by a royal commission under the great seal; this method datM iw 
33 Henry vnf., and its legality is deckred by 33 Henry vni, c. 21, the a 
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for the Attainder of Queen Catherine Howard. In 1811, when Greo. iii. 
had become insane and incapable of performing any official act, the Lord 
Chancellor nevertheless affixed the great seal to a commission for giving 
the royal assent to the Eegency Bill, which thus became law. Money 
bills are carried up by the Speaker of the House of Commons, and are the 
first to obtain the royal assent, the form being, “ La reyiic remerde m born 
mjets, accepte leur benevolence, et ainsi le veulV* In the case of public bills, 
the form is ‘‘ La reyne le veult ; ” for private bills, “ Soil fait comme il est 
dedri,** or if the royal assent be withheld, La reyne s'avisera** For 
a petition demanding a right, whether public or private, the fonn is, 
**Soit droit fait comnie il est desiri!' A now disused form of giving the 
assent of the Lords and Commons to an act of grace and pardon, which 
originated with the Crown, is given in Erskine May. These old French 
forms are a survival from the fourteenth century, when all the proceedings 
in Parliament were in French. The royal assent has not been withheld since 
Queen Anne refused her assent to the bill for settling the Scotch Militia in 
1707 (18 Lords J. 506), owing to the arrival of news after the bill had 
jiassed both Houses, that the Pretender had sailed for ScotlftiMi. The chief 
reason of this is that since the Eevolution the Crown actt :ni the advice of 
Ministers who are not in a position to defy Parliament ; they must, therefore, 
advisfe the Crown to give the royal assent, or to appeal to a new Parliament 
by a dissolution. The royal assent has been so long disused, that, as in so 
many other cases, a conventional rule or custom of the Constitution may 
be said to have grown up, regulating the legal right of the Crown to give or 
withhold its assent by providing that it should always be given. 

[See Erskine May, Parlmnentary Practice ; Anson, La%v and Omtoin of 
the Constitution, vol. i. p. 252 ; Hearn, Govcrnmmt of Engla7Hl, p. 60 ; Dicey, 
Laio of the Constitution ; Todd, Parliamentary Government in England,] 


Assessment. — See Poor Law {Rating) \ Eating. 

Assessment Committee. — I'lie assessment committee is a 
statutory committee appointed for the jiurpose of making out the valuation 
list, which is the basis of, the poor-rate. The Union Assessment Acts, 1862 
to 1880, 25 & 26 Viet. c. 103 ; 27 & 28 Viet. c. 39 ; 43 & 44 Viet. c. 7, 
^PP^y generally throughout England and Wales, save in parishes where local 
Acts are in force. With regard to the metropolis, the Union Assessment Acts, 
1862 and 1864, also apply ; but many sections of those Acts are repealed by 
the Valuation (Metropolis) Act, 1869, 32 & 33 Viet. c. 67, so far as they relate 
to the “ unions and parishes not in union, which are, for the time being, 
either wholly, or for the greater part in value thereof, respectively situate 
within the jurisdiction , of the London County Council ” (32 & 33 Viet. c. 67, 
H. 3). It is the duty of the board of guardians of every union, at their first 
meeting after the annual election of guardians, to appoint from among them- 
^Selves any number not less than six, nor more than twelve, to be members of 
the assessment committee (25 & 26 Viet. c. 103, s. 2). Where the union 
has the same bounds as a municipal borough, the clerk to the guardians 
shall, if directed by the guardians, transmit the names of the persons ap- 
pointed to the town council of the borough, who may appoint from among 
themselves additional members not exceeding the number appointed by the 
guardians {dnd. s. 3). If the guardians neglect or be prevented from making 
the appointment, the Local Government Board shall appoint some other 
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day on which the guardians shall make the appointment {iUd. s. 4 ; 34 
36 Viet. c. 70, s. 2). If a member of the committee cease to be a guardian 
or resign his seat on the committee, or die, or become incapable of acting’ 
the board of guardians shall, with all convenient speed, appoint a guardian 
to supply the vacancy (25 & 26 Viet. c. 103, s. 5)! Continuing members 
may act during any such vacancy (ibid, s. 6). The committee, whose 
authority extends over every parish comprised in the union (ibid, s. 7), must 
hold their first meeting at the board-room of the union, on a day fixed by 
the board of guardians (ibid, s. 8). The time and place of subsequent meet- 
ings are fixed by the committee (ibid,), and not by the guardians. Com- 
mittees usually lay down rules for their guidance, but they have no power 
to bind their successors in regard thereto. The quorum of meetings is not 
less than three, and in any case not less than one-third of the whole num- 
ber of the committee (ibid, s. 9). In case of equality of votes, the presiding 
chairman has a second, or casting, vote (ibid,). The committee shall employ 
the clerk or assistant-clerk of the guardians as their clerk, with such re- 
muneration as. the Local Government Board shall sanction (ibid, s. 10), such 
remuneration being paid by the guardians, and charged on the common fund 
(ibid, s. 38). It is the duty of the committee to cause a minute of their 
proceedings to be taken, and of the names of the members attending each 
meeting (ibid. s. 11). The minute-book, provided by the committee, shall 
be kept by the clerk, and every entry shall be signed by the presiding 
chairman present at the meeting at which the proceeding took place (iUd). 
Such entries, so signed, shall be received as evidence in all Courts, without 
proof of such meeting having been duly convened or held, or of the persons 
attending such meeting having been or being members of the committee, 
or of the signatures of the members, all of which facts shall be presumed 
until the contrary is proved (ibid,). The committee, by their order, may, 
from time to time, require the overseers, assistant-overseers, constables, 
assessors, collectors, and any persons having the custody of any books of 
assessment, of any taxes or rates, parliamentary or parochial, or of the valua- 
tions of any parish, or having the collection or management of any such 
taxes or rates, to make returns in writing to the committee of all such 
particulars as they may direct in relation to such taxes, rates, or valuations, 
or any property included therein, so far as relates to the union for which 
they act' (ibid, s. 13). A county rate for this purpose is a parochial rate 
(E, V. Aylesbury Overseers, 1846, 9 Q. B. 261); and the land tax is a 
parliamentary tax (Manniry v. L%inn, 1845, 2 Car. & Kir. 13; Chri^'^ 
Hospital V. Harrild, 1841, 2 M. & G. 707), but a sewers rate is not 
(Palmer v. Earith, 1845, 14 L. J. Ex. 256). The committee may require 
persons having the custody of the before - mentioned books to make 
and transmit to them copies of or extracts from them, or to permit 
such copies or extracts to be made by such persons as the committee 
may direct (25 & 26 Viet. c. 103, s. 13), and they may also require 
persons having the custody of any such books, or the collection or 
management of the taxes or rates before-mentioned, to attend before them 
and produce all parochial and public books of assessment, rates, rate-books, 
valuations, apportionments, tithes, and other maps, plans, surveys, and other 
pubUc documents in their custody or power (26 & 26 Viet. c. 103, s. lo)j 
penalty on refusal not exceeding £20 (ibid, s. 40). The committee may 
examine all persons who shall attend before them (ibid, s. 13), but not, i 
would appear, upon oath ; penalty on refusal to give evidence, or for givmg 
false evidence, not exceeding £20 (ibid, 40). It is the duty of the x 
to prepare the valuation lists. Section 14 of the Act of 1862 directs t 
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the overseers shall prepare the lists wit^ three calendar months after the 
appointment of the committee, but this direction only applies to the first 
appointment of a committee xmder the Act, and not to a subsequent ap- 
pomtment (Circ. P. L. R, Mar. 1, 1864). A form of valuation list is con- 
tained in a schedule to the Act of 1862. A column in the form is headed 
“ gross estimated rental,” which is defined as “ the rent at which the here- 
ditament might reasonably be expected to let from year to year, free of all 
usual tenants* rates and taxes, and tithe commutation rent charge, if any ’* 
(25 & 26 Viet. c. 103, s. 15). The valuation list for eacli parish, made and 
signed by the overseers, shall be deposited by the overseers in the place 
where rate-books are deposited or kept, and a copy shall be forthwith 
delivered to the board of guardians {iUd. s. 17). The overseers shall 
give public notice of the deposit on the Sunday next following the deposit, 
and all persons assessed or liable to be assessed to the relief of the poor of 
such parish shall have the like right of inspecting, and of demanding and 
taking copies of and extracts from such list, as in the case of a poor-rate 
allowed by the justices ; as to which see 17 Geo. ii. c. 2, ss. 1, 5 ; 6 & 7 Will. 
IV. c. 96, s. 5 ; 45 & 46 Viet. c. 20, s. 4. At the expiration of 14 days 
from the time of the notice given of the deposit, the overseers shall transmit 
the list to the committee, and any overseer or other ratepayer within tho 
union 'shall have the right of inspecting and taking copies of and extracts 
from any of the lists so transmitted (25 & 26 Viet. c. 103, s. 17). Overseers 
of any parish in any union who shall have reason to think that their parish 
is aggrieved by the valuation list of any parish within such union, or any 
person who may feel himself aggrieved by any valuation list, on the ground of 
unfairness or incorrectness in the valuation of any hereditaments included 
therein, or on the ground of the omission of any rateable hereditament from 
the list, may object by notice in writing to the committee, specifying the 
grounds, and in certain cases to the person whose hereditament is objected to, 
before the expiration of twenty-eight days after the notice of the deposit (ibid. 
8.18). The committee shall hold such meetings as they think necessary for hear- 
ing objections, twenty-eight days* previous notice of whicli must be given (ibuL 
8. 19). The committee have no power to administer an oath, or to make an 
order as to costs. The objector may appear in person or by an agent (It 
v. St, Mary Abbotts [1891], 1 Q. B. 378). The committee may, whetlier any 
objection be or be not made to any valuation list, direct a further valuation 
and correct the valuation lists, and, when corrected, approve the same (25 
& 26 Viet. c. 103, s. 20). A valuation list when altered must be re-deposited 
(ibid. s. 21 ; R. v. Chorlton Unioriy 1872, L. E. 8 Q. B. 5), so that persons inter- 
ested may be informed of the alterations, and may make fresh objections, 
after which the list is to be approved. If, on appeal, a rate is amended, the 
committee must alter the valuation list accordingly (25 & 26 Viet. c. 103, 
8. 22). After approval of the list, the committee are required to give a fair 
copy, signed by three members, to the overseers, and retain the original 
8- 23 ; 31 & 32 Viet. c. 122, s. 30). The valuation list in force in a parish 
(not subject to a local Act) at any time, is the approved valuation list subject 
to the alterations and additions made thereto by supplemental valuation lists 
(25 & 26 Viet. c. 103, s. 24). It is the duty of overseers to prepare supplemental 
valuation lists, in case of additions to, or alterations in, the rateable property 
of the parish (ibid. s. 25). New houses completely finished and ready for occu- 
^tion, even though not occupied, must be inserted in the list (R v. Malden 
werseersy 1869, L. R. 4 Q. B. 326). The committee may, from time to time, 
direct a new or supplementary valuation list to be made by the overseers, or by 
a person appointed for the purpose, with the consent of the board of guardians 
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(26 & 26 Viet. c. 103, s. 26). The provisions as to deposit, objections, ap. 
proval, etc., of a valuation list apply to a supplemental valuation list (iUd, 
s. 27). After a valuation list has been approved, no rate shall be allowed 
unless made according to such list s. 28). The expenses of overseers' 
subject to the consent of the vestry (ibid, s. 7), or parish council or parish 
meeting in rural parishes (56 & 57 Viet, c 73, ss. 6, 19 (4) ; see also s. 33), 
or if no meeting be held, or no decision arrived at on the subject, then to 
the extent which the assessment committee shall allow, are charged upon 
the poor-rate (27 & 28 Viet. c. 39, s. 7). This consent need not be obtained 
before the expenses are incurred (R v. Chorlton-upon-Medlock, 1875, 1 
Q. B. D. 62). The expenses of the committee are paid by the guardians of 
the union, and charged upon the common fund (25 & 26 Viet. c. 103, s. 38), 
and the expenses of making a valuation and valuation list of a parish ani 
charged upon the poor-rate of the parish, if the valuation made by direction 
of the committee exceed one-sixth the amount of the valuation delivered to 
them by the overseers (ibid. s. 39). In certain cases the committee may 
allow compensation for returns, etc. (ibid. s. 37). The committee shall 
cause a copy of the valuation list to be deposited in the board-room of the 
union, and it shall be open to the inspection, at reasonable times, of 
guardians and overseers without charge, and of any ratepayer within the 
union, on payment of one shilling (ibid. s. 31). The clerk of committee 
shall send annually, in the month of December, to the clerk of the peace, 
totals of valuation lists (27 & 28 Viet. c. 39, s. 9). Any railway, telegraph, 
canal, gas and water company, named in a list as occupier, and having no 
office or place of business in the parish, shall receive from the com- 
mittee notice of the rateable value entered within fourteen days after the 
transmission to the committee of any valuation or supplemental valuation list 
(ibid. s. 5). In certain cases a loan may be obtained for valuation purposes 
(ibid. s. 8), as also a map or plan (ibid. s. 10). It is the duty of the board 
of guardians, in the month of April in every year, to report the proceedings 
of their assessment committee to the Local Government Board (25 & 26 
Viet. c. 103, s. 12). 

As to appeals against the valuation list, see PoOK Law (Bating). 


Assessors. — Home of Lords. — The House may, in appeals (q^.v) in 
Admiralty actions, call in the aid of one or more assessors, and hear such 
appeals wholly or partially, with the assistance of such assessors 
(54 & 55 Viet. c. 53, s. 3). 

Privy Council. — The Queen in Council may make rules for the 
attendance on the hearing of ecclesiastical cases by the J udicial Committee 
of archbishops and bishops as assessors (39 & 40 Viet. c. 59, s. 14, and 
Rules made by Order in Council, Ibth November 1876, 2 P. D. 384; and see 
Read v. Bishop of Lincoln [1892], App. Cas. 644). Assessors may also be 
called in aid in patent cases (46 & 47 Viet. c. 57, s. 28). 

The Court of Appeal and High Court may in any cause or matter call in 
the aid of one or more assessors (36 & 37 Viet. c. 66, s. 56 ; B. S. L, 
Order 36, rr. 7 and 43 ; Order 68, r, 1). Special provision is made mr 
assessors in patent cases by the Patents Act, 1883, 46 & 47 Vict. c. o/, 

s. 28. 

In the Admiralty Division, the Elder Brethren of Trinity Hou^ ^ ^ 
commonly employed as nautical assessors (see Williams and ’ 
Admirodty PrMice, 2nd ed., p. 441). (See Trinity House.) Then 
is to aid the judge by answering any questions he may p^t ^ 
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nautical skill and experience. They take no part in tlie .judgment, for 
which the judge alone is responsible {The Beryl, 1884, 9 P. D. 137 : 
53 L. J. P- 75 ; 61 L. T. 554; 33 W. E. 191 ; 5 Asp. 321). 

The Elder Brethren may also be employed as assessors on appeals in 
the High Court from •the County Court in cases heard in the County 
Courts by a judge and nautical assessors (51 & 52 Viet. e. 43, s. 125). 

County Goxirts . — The judge, on the application of either party, may in 
any case summon to his assistance one or more assessors (51 & 52 Viet, 
c. 43, s. 103, and Order 21 of the County Court Eules, 1889). 

In employers’ liability cases the assessors have only to ascertain the 
amount of compensation (43 & 44 Viet. c. 42, s. 8C ; County Court Eules, 
1889, Order 44). 

In Admiralty cases in the County Courts, the judge may be assisted by 
two nautical assessors or by two mercantile assessors (31 & 32 Viet. c. 71 ; 
32 & 33 Viet. c. 51, s. 5). 

If one party asks for a jury and the other party for assessors, the trial 
must be by judge and assessors {The Tynwald [1895], Prob. 142; 64 L. J. 
p. 1 ; 43 W. E. 509 ; 71 L. T. 713). 

Courts of Survey consist of a judge sitting with t^^ (,' surveyors as 
assessors (57 & 58 Viet. c. 60, ss. 487, 488. See ss. 459, 466, 467, and 
Shipping Casualties Eules, 1895, as to appointment and duties of assessors 
for t^le Court of Survey ; s. 490 as to scientific referees ; s. 548 as to 
assessors on summary determination of disputes as to salvage; and s. 610 
as to assessors on appeals by julots from suspension or dismissal). 

In the Ecclesiastical Courts, assessors sit with the Bishop in proceedings 
under the Church Discipline Act, 1840 (3 & 4 Viet. c. 86, s. 1), and with 
the Chancellor to determine questions of fact in proceedings under the 
Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32, ss. 2 and and Statutory 
Rules and Orders, 1892, p. 258). As to the jurisdiction of the Archbishop 
sitting with assessors, see Read v. Bishop of Lincoln, 1889, 14 P. I). 88; 61 
L. T. 402 ; Phillimore’s Ecclesiastical Law, 2nd ed., p. 73. 


Assets. — Tlie word “ assets ’’ is a form of the Prench word 
''assez,” enough, and is usually employed to signify tlie estate of a 
deceased person, sujfveient to satisfy his debts, though sometimes applied 
more generally to express any distributive estate, whether the owner is 
deceased or not. But all property in the hands of an executor is not 
necessarily assets. Thus, while an advowson is assets, the right of 
presentation to a living vacant at the death of the testator, by reason of 
its not being vendible, is not assets. See Advowson. 

Assets, in the ordinary sense, are divisible into two classes— legal and 
equitable. Legal assets are those which creditors could make available 
for the payment of debts in a Court of law; equitable assets are those 
which could be made available for that purpose only through a Court of 
equity. Legal assets comprise everything that comes to an executor or 
administrator virtute ojftcii, or, in other words, such property as would have 
come to the executor, as such, if the testator had by his will rnerely 
appointed him executor and said nothing further about the disposition of 
or to the administrator on an intestacy {Cook v. Gregstyn, 
18o6 3 Drew. 547; Bain v. Sadler, 1871, L. E. 12 Eq. 570). The 
remedy of the creditor, whether legal or equitable, determines whether 
he assets are legal or equitable, and not the remedy of the executor, or 
the legal or equitable nature of the property. Thus the poitions of 
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younger children charged on the family estate are generally only 
recoverable in equity, but they are legal and not equitable assets 
( A .- G , V. Brunninff, 1860, 8 H. L. 242). 

Down to a comparatively recent date, although freeholds which had 
descended to the heir, or had been devised without provision for payment 
of debts, were liable to the specialty debts of the deceased, simple contract 
creditors had no remedy against them, and copyholds were not liable to 
either class of creditors. But by Lord Eomilly’s Act, 3 & 4 Will. iv. 
c. 104, all estates and interests in lands, tenements, or hereditaments 
corporeal or incorporeal, or other real estate, whether freehold, customary- 
hold, or copyhold, which any person dies seised of or entitled to, and which 
he has not by his will charged with or devised subject to the payment of 
his debts, are made assets to be administered in Courts of equity for 
payment of both specialty and simple contract debts (see Li re Blidge, 
Davidson v. Illidge, 1884, 27 Ch. D. 478). The Act gave, however, a 
priority to specialty creditors, which was abolished by 32 & 33 Viet. c. 4G, 
whereby all the creditors of a deceased person, as well specialty as simple 
contract, were put on an equal footing as to payment out of the assets, 
whether legal or equitable, but without prejudice to any lien, charge, or 
other security. A specialty debt, however, due to the Crown is still 
entitled to priority in the case of legal assets ; and a surety to the Crown, 
who has paid the debt of his deceased principal, is entitled to the Crown’s 
priority in the administration of the principal’s estate (see In re Lord 
Churchill, Manisty v. Churchill, 1888, 39 Ch. D. 174). 

Interests in lands devised for, or charged with, payment of the testators’ 
debts, though the devisees or persons to sell are executors, are equitable 
assets {Silk v. Prime, Dick, 384). A general direction in a will for payment 
of the testator’s debts creates a charge on real estate (see Jarman, 
Wills, 5th ed., vol. ii. pp. 1393-7 ; Corser v. Cartwright, 1875, L. E. 7 H. L. 
731) ; but a direction that the executors shall pay the debts will not, in the 
absence of special words, create a charge, except as to realty devised to 
them as joint-tenants, whether in trust or for their own benefit, and 
whether equal beneficial interests are intended to be given to them or not 
{In re Tanqueray-Willaume and Landau, 1882, 20 Ch. D. 465; and see, 
as to an appointment by a married woman. In re Be Burgh Lawson, ' 
1889, 41 Ch. D. 568), unless a contrary intention appears upon the whole 
will {In re Bailey, 1879, 12 Ch. D. 268). 

The separate estate of a married woman was distributable as equitable 
assets, and the Married Women’s Property Act, 1870, 33 & 34 Viet c. 9o, 
did not alter the rule {In re Poole, Thompson v. Bennett, 1877, 6 Ch. D. 
739). See Husband and Wife. 

An equity of redemption in freeholds, copyholds, or leaseholds, is legal 
and not equitable assets. 

After payment of the funeral expenses and testamentary expenses, in- 
cluding the costs of an administration action (see Penny v. Penny, 1879, 11 
Ch. D. 440), which are entitled to priority out of both legal and equitable 
assets, legal assets are applicable in the following order : — (1) Debts due to 
the Crown by record or specialty; (2) debts to which priority is given by 
particular statutes ; (3) judgments in Courts of record against the deceased 
in his lifetime, rateably, but they must have been registered under 23 & 
24 Viet. c. 38, s. 3 (as to what are judgments, see Seton, 5th ed., pp. 427,434, 
1201) ; (4) judgments against the executor or administrator, whether re^s- 
tered or not, according to priority of date; (5) recognisances and statutes 
(see Williams, Executors, 8th ed., p. 1010) ; (6) specialty and simple contrac 
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debtSy and unregistered judgments against the deceased; (7) voluntary 
covenants and bonds, i 

Equitable assets are distributable pa/n p(^u among all creditors, since 
“ equality is equity.” An executor or administrator has no right of retainer 
out of equitable assets i and a trustee of an estate devised to him for the 
purpose of paying debts has no right of retainer thereout, whether he is 
executor or not v. SctdlcVy 1871, L. li. 12 Eq. 570). 

Before judgment for administration has been made, an executor or 
administrator has the right, out of legal assets, to prefer one creditor to 
another, though of equal degree. An order for an account, under E. S. C., 
Order 16, but not directing application of the assets in a due course of 
administration, does not affect this right {In re Barrett, Whitaker v. Barrett ^ 
1890, 43 Ch. D. 70). An executor or administrator has the right to retain 
his own debt out of legal assets in priority to all other creditors of equal 
degree, and this right is not affected by judgment for administration, but 
cannot be exercised after the appointment of a receiver out of assets got 
in by him {In re Jones, Carver v. Laxton, 1885, 31 Ch. D. 440 ; and see In 
re Wells, Molony v. Brooke, 1890, 45 Ch. D. 569). Administrat'on will not 
now be granted to a creditor except upon his entering int(! a bond to pay 
all debts, his own included, raid {hi the goods of Brm'kenhury, 1877, 2 
R D. 272). 

The assets are liable for payment of debts in the following order, subject 
to any special directions in the will : — 

1. The general personal estate not specifically bequeathed or exonerated 
(legal assets); 

2. Eeal estate devised in trust for payment of debts (equitable assets) ; 

3. Real estate descended (legal assets) ; 

4. Eeal estate devised, charged with the payment of debts (equitable 
assets) ; 

5. General pecuniary legacies ; 

6. Specific and residuary devises and specific bequests, pro raid (legal 
assets ; and see Lancefield v. Iggulden, 1874, L. E. 10 Ch. 130) ; 

7. Eeal and personal estate appointed under a general power. See 
Powers. 

Where the assets are in the first instance not applied in the order 
above given, the estate remaining after payment of creditors will be 
marshalled so as to adjust the rights inter se of the persons beneficially in- 
terested. A pecuniary legatee is entitled to stand in the place of a creditor 
against real estate charged with debts {Be Salt, Brothwood v. Keeling 
[1895], 2 Ch. 203). Marshalling between legal and equitable assets may 
also be required, so that creditors who have been partly paid out of legal 
assets may bring the amount into hotchpot as a condition to receiving 
further payment out of equitable assets. The Court will also marshal as 
between legatees, when some of the legacies are charged on the real estate 
and some not. Under the former law relating to Mortmain (y.?^.), the Court 
would not (unless the testator so directed) marshal in favour of charitable 
It^acies, so as to reserve the pure personal estate for their payment, but 
the recent Act (54 & 55 Viet. c. 73) has rendered this doctrine unimportant 
(and see In re Hume, Forhes v. Hume [1895], 1 Ch. 422, 425 et seq). [As to 
Ma^halling generally, see that heading.] 

If an executor or administrator admits assets for the payment of debts 
or legacies, he becomes personally liable to the creditor or legatee (see 2 
^ton, 6th ed., pp. 1253^1255). 

As to refunding assets in favour of creditors, or legatees and next-of- 
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kin, see 2 Seton, 5th ei, pp. 1395-1398 ; and as to foreign assets and the 
jurisdiction relating thereto, see %b., pp. 1337-1339. 

The administration by the Court of the assets of a debtor who has died 
insolvent, is now regulated by the bankruptcy law (see Judicature Act 
1876, s. 10 ; Bankruptcy Act, 1883, ss. 9 (2), 37, 16g; Sched. 2, rr. 9-17). ' 
In the administration of the English assets of a person domiciled 
abroad, no priority is given to English over foreign creditors (see In re 
Kloehe, Kannreuther v. Geiselbrecht, 1884, 28 Ch. D. 175). 

[Authorities. — Story’s Equity Jurisprudence ; Williams on Executon * 
Jarman on Wills, 5th ed.] 


ASSig'ninent. — For the various forms of assignment, e.g. of Copy- 
RIGHT Designs, etc., see these and similar lieadings. 


Assignment (Fraudulent).— See Bankruptcy; Fraudu- 
lent Conveyances. 


Assignment of Dower.— See Dower. 


Assignment of Errors.— See Error. 


Assignment (of Property).— See Bankruptcy; Bills oi 

Sale. 


Assignments of Choses in Action. 

I. At Common Law. 

At common law “ a chose in action cannot be assigned or granted ovei’ 
to another” {Master ' y. Miller, 1791, 4 T. E. 340; 2 E. E. 399; 1 Sm. L. 
Cas., 10th ed., 747). And the phrase “ chose in action ” includes not only 
debts, but stock in the funds, shares in a company — in short, “ all personal 
chattels which are not in possession” {per Lord Blackburn in Colonial 
Bank v. Whinney, 1886, 11 App. Cas. 440). Any attempt to assign such 
a chose in action was invalid ; the assignee could not sue on the assignment 
in his own name; the action could only be brought in the name of the 
assignor. There were only two exceptions to the rule — (1) The Crown 
could assign its choses in action (4 T. E. 340). (2) There could be a valid 

assignment by operation of law, e.g. on marriage, death, or bankruptcy. 

The law merchant, however, disregarded the rules of the common law, 
and permitted negotiable instruments to be freely assigned ; the acceptor or 
indorser of a bill of exchange was always liable to be sued by a stranger 
with whom he had never contracted. And scrip issued in this country by 
the agent of a foreign government, entitling the holder, on payment of the 
instalments, to receive from that agent definitive bonds of the foreign 
government, has been held to be negotiable by international custom, and to 
pass by delivery to a honA fide holder for value {Goodwin v. Bdbarts, 187o, 
1 App. Cas. 476 ; Buwhall v. Metropolitan Bank, 1877, 2 Q. B. D. 194; b^it 
see Fine Art Society Union Bank, 1886, 17 Q. B. D. 706). So, too, Parlia- 
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taen^t liito from to tiJae choses in action assknable. 

Promissory notes, if not freely negotiable before, were rendered so by the 
Statutes 3 & 4 Anne, c. 9, and 7 Anne c. 25. The SheriflF was allowed to 
assign a bail-bond to a purchaser, who could then sue both the principal 
and the bail thereunder in his own name (4 & 5 Anne, c. 16,^ s. 20). 
Eeplevin bonds (11 Geo. ii. c. 19) ; mortgage bonds of a company "(8 & 9 
Viet. c. 17, B. 45); bills of lading, if endorsed (18 & 19 Viet, c. 111); East 
India Bonds (51 Geo. ill. c. 64, s. 4); mortgage debentures issued by land 
companies under the Mortgage Debenture Act, 1865, 28 & 29 Viet. c. 78 ; 
debts and things in action of companies (Companies Act, 1862, 25 & 26 
Viet. c. 89); choses in action of bankrupts (32 & 33 Viet. c. 71, s. 22); and 
transferable debentures under the County Debenture Act, 1873, 36 & 37 
Viet. c. 35, were subsequently made assignable. By 30 & 31 Viet. c. 144, 
policies of life assurance may be legally assigned, either by endorsement of 
the policy, or by a separate instrument in the form provided by the Act. 
And by 31 & 32 Viet. c. 86, policies of marine insurance may similarly be 
assigned by endorsement in statutory form. In all these cases, the assignee 
could sue at law in his own name. 

Butin all other cases the common law remained Ui altered till 1876. 
Thus an ordinary simple contract debt could not, before the Judicature 
Act, be legally assigned, nor could the benefit or burden of a covenant in a 
deed, apart from an interest in realty. And, what is more, the original 
f)artie8 to the contract could not make it assignable, if it was not assignable 
by the law merchant or under some statute ; they could not of their own mo- 
tion create a new class of negotiable instruments, or add to their obligation a 
quality which was not inherent in it by law {Couch v. Credit Fomier of England^ 
1873, L E. 8 Q. B. 374 ; Picker v. London and County Bank^ 1887, 18 Q, B, D. 
515 ; London and County Bank v. River Plate Bank, 1887, 20 Q. B. D. 232). 
The only way in which a debt could be transferred at common law was by 
a new contract, in which all three parties — assignor, assignee, and debtor — 
took part. And this new contract required consideration to support it; 
the debtor had to be released by the assignor, and to consent expressly in 
consideration of such release to become liable to the assignee {Tatlock v. 
Harris, 1789, 3 T. E. 174, 180 ; Fairlie v. Denton, 1828, 8 Barn. & Cress. 
395 ; Kew/p v. Watt, 1846, 15 Mee. & W. 672). This was in fact a novation, 
not an assignment. 

The reasons given for this state of the law were that the Courts 
ought not to relax the rules relating to privity of contract ; that to do so 
would lead to oppression and multiplicity of suits (see Lampet's case, 
1613, 10 Eep. 48, a)\ that it was the duty of a debtor to seek out his 
creditor and find him, if he were anywhere within the narrow seas ; and 
that it would be diflhcult for him to do this, if the debt might without his 
consent be assigned to a stranger (6 C. B. 290, n), 

II. In Equity. 

No regard was ever paid to these considerations in equity. The Court of 
Chancery from a very early period recognised as valid, and carried into effect, 
assignments of a chose in action, and even of a mere naked possibility, pro- 
vided they were made for valuable consideration {Aram., 1673, Free. Chy. 
145 ; Squ'^ v. Wyn, 1717, 1 P. Wms. 378). Thus a mere expectancy, such as 
that of an heir-at-law to the estate of an ancestor {Hobson v. Trevor, 1723, 

2 P. Wms. 191), or the interest which a person may take under the will of 
another then living ( Warmstrey v. Lady Tanfield, 1629, 1 Ch. E. 29 ; 2 W. & 

T. L Cas., 6th ed., 794 ; Musprat v. Gordon, 1792, 1 Anst. 34 ; 3 E. li. 641 ; 
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Bemdt y. Coc^r, 1846, 9 Beav. 262), was always assignable in equity foj. 
valuable consideration, and when the expectancy fell into possession the 
assignment would be enforced, unless public policy or some other rule of 
equity forbade. The same rule prevailed, and still prevails, in equity in the 
case of non-existing property to be hereafter acquired, such as freight not 
yet earned {Lindsay v. Oihhs, 1856, 22 Beav. 522), future patent rights 
{Printing^ etc,, Co, v. Sampson, 1875, L. E. 19 Eq. 462), or machinery yet to be 
erected {Holroyd v. Marshall, 1862, 10 H. L. 191 ; 33 L. J. Ch. 193 ) 
But the claim of such an assignee will always be postponed to the right of 
a bond fide purchaser, who secures the legal title {Josephs. Lyons, 1884 , 15 
Q. B."D. 280; JSTaMos v. Robinson, 1885, 15 Q. B. D. 288); and is subject 
also to the title of the assignor’s trustee in bankruptcy, in case the bank- 
ruptcy occurs before the expectancy falls into possession {Ex parte Ball 
1879, 10 Ch. D. 615 ; Collyer v. Isaacs, 1881, 19 Ch. D, 342 ; Ex parte Niekok 
1883, 22 Ch. D. 782 ; Wilmot v. Alton [1896], 2 Q. B. 254 ; but see Ex parti 
Rawlings, 1888, 22 Q. B. D. 193). No man can make a valid assignment of 
money which never accrues due to him, but only to his trustee in bank- 
ruptcy. On the other hand, “ a garnishee order binds only so much of the 
debt owing to the debtor from a third party, as the debtor can honestly 
deal with at the time the garnishee order was obtained ” {Davis v. Frcethy, 
1890, 24 Q. B. D. 522). Hence the judgment creditor of an assignor, who 
has obtained a garnishee order without any notice of the assignment, can 
only attach such property of his debtor as the debtor could himself deal 
with properly, and without violation of the rights of the assignee {Ex parte 
Whitehouse, 1886, 32 Ch. D. 512; Badeley v. Consolidated Bank, 1888, 
38 Ch. D. 238). 

But equity could not wholly disregard the law in this matter. If the 
assignee were allowed to sue in equity and recover the debt behind the back 
of the assignor, the unfortunate debtor might be subjected to a second 
action at common law, and be compelled to pay the debt over again. If 
the assignor had given a power of attorney authorising the assignee to sue 
for the debt in the name of the assignor, and that course was adopted, the 
judgment would bind the assignor (as it would stand in his name), and be a 
good discharge to the debtor at law as well as in equity. But if the assignee 
sued in his own name in equity, the decree in his favour would be no bar 
to an action by the assignor at common law. If the chose in action was of a 
purely equitable nature, this would not matter ; as the assignor could never 
sue for it at law. But in all other cases the equity judges very properly 
required the assignee to bring the assignor before the Court, so that he 
should be bound by their decree. If he would not consent to join as 
a co-plaintiff with the assignee, he was made a defendant ; but he had 
to be a party to the proceedings on one side or other of the record. 

III. Under the Judicature Act. 

There being this conflict between law and equity, a provision, curiously 
limited, was inserted in the Judicature Act of 1873, which did not wholly 
supersede the common law, nor establish the equitable procedure, but which 
created a tertwm quid: 

Sec. 26, subs. 6.-—“ Any absolute assignment, by writing under the hand of ^ 
assignor (not purporting to be by way of charge only), of any debt or other ^ 
chose in action, of which express notice in writing shall mye been given to ^ 
trustee, or other person from whom the assignor would have been entitled to rec 
claim such debt or chose in action, shall be, and be deemed to have been, of 

(subject to all equities; which would have been entitled to priority over the ng 
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the aeelgiiee, if this Act had not pa88ed)| to patt and transfer the legal right to such 
d^t or^ose in action from the date of such notice, and all legal and other remediee for 
the same, and the power to give a good discharge for the same, without the concurrence 
of the assignor ; provided always, that if the debtor, trustee, or other person liable in 
respect of such debt, or chose m action, shall have had notice that such assignment is 
disputed by the assignor or any one claiming under him, or of any other opposing or con- 
flicting claims to such debt or chose in ^tion, he shall be entitled, if he think fit, to 
call upon the several persons making claim thereto to interplead concerning the same, 
or he may, if he think fit, pay the same into the High Court of Justice, under and in 
conformity with the provisions of the Acts for the relief of trustees ” 

This section, it will be observed, affects procedure rather than the 
substantive law ; “ it does not give new rights, but only affords a new mode 
of enforcing old rights” ( Walker v. Bradford Old Bank, 1884, 12 Q. B. D. 515 ; 
Read v. Brown, 1888, 22 Q. B. D. 128). It makes nothing an assignment 
which was not an assignment before (Schroeder v. The Central Bank, 1876, 
24 W. R 710 ; 34 L. T. 735). On the other hand, many an assignment 
which was valid in equity before the Judicature Act is not within the 
scope of this section, and is therefore still invalid in law, and can only be 
enforced in the manner usual in Courts of equity before the .let, ix., the 
assignor must still be joined, either as a plaintiff or » defendant (see 
Turquand v. Fearon, 1879, 4 Q. B. D. 280). And in cases which do fall 
withip the section, all former equities remain unaffected ; the assignee has 
the benefit of a new procedure at law ; but none of the rights of the debtor 
or of the assignor are restricted or destroyed {Hudson v. Fernyhough, 1889, 
61 L. T. 722 ; and see the judgment of A. L. Smith, J., in Walker v. Brad^ 
feyrd Old Bank, 1884, 12 Q. B. D. 517). 

The distinctions between assignments within the section ind those 
outside it should be carefully noted, so that the plaintiff may know which 
procedure to adopt. 

(1) The section applies only to assignments of “ legal choses in action,” 
The word “ legal ” was probably inserted, because equitable choses in action 
were already assignable ; but it would have been better omitted ; as now since 
the fusion of law and equity it is somewhat difficult to define “ a legal chose 
in action.” The phrase clearly is not restricted to those choses in action 
which could be assigned at law before the Act was passed. It must surely 
include all choses in action which the assignor, in the absence of any assign^ 
ment, could now recover by an action in the Queen's Bench Division. A 
debt not yet due is a legal chose in action {Brice v. Bannister, 1878, 3 Q. B. 
D. 569). But legacies, trust-funds, and claims against the estate of a de- 
ceased person which is being administered in the Chancery Division, remain 
apparently equitable choses in action ; and if so, are not within the section. 
In Cronk v. McManus, 1892, 8 T. L. E. 449, Denman, J., held that ‘‘a mere 
equity of redemption” was not "a legal chose in action.” A promise by a 
lender to make further advances to the borrower is not a legal chose in 
action {Western Wagon Company v. West [1892], 1 Ch. 271 ; May & another 
V. Lane, 1894, 64 L. J. Q. B. 237). The Court of Appeal in the latter 
case expressed the opinion {obiter) that the right to bring an action 
for unliquidated damages, whether in tort or contract, was not “ a legal 
chose in action ” within this section, and therefore not assignable, sed queere. 
In King v. Victoria Insurance Company, Ld. [1896], App. Cas. 260, the 
Supreme Court of Queensland held that identical words in their Colonial 
Act included “ all rights, the assi^ment of which a Court of law or equity 
would before the Act have considered lawful ” (p. 254), and the Judicial 
Committee of the Privy Council did "not express any dissent” from this 
view(p.256). 
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(2) The section deals only with absolute assignments " not purporting 
to be by way of charge only.” A deed by which debts are assigned to the 
plaintiff upon trust that he should receive them, and out of them pay him. 
self a sum due to him from the assignor, and then pay the surplus to the 
assignor, is an absolute assignment within the section {Burlinson v. Hall 
1884, 12 Q. B. D. 347 ; Ihherson v. Neck, 1886, 2 T. L. K. 427). So is a mortgage 
of debts due to the mortgagor, made in the ordinary form with a proviso 
for redemption and reconveyance upon repayment, provided it transfers the 
property to the mortgagee subject to that proviso {Tancred v. Delagoa Bay 
By, Co,, 1889, 23 Q. B. D. 239). An assignment of a debt or legal chose 
in action may be absolute within the Judicature Act, 1873, s. 25, subs. 6 
although a trust is thereby created in respect of the proceeds of such debt 
or chose in action in favour of the assignor {Comfort v. Betts [1891], 1 Q. p 
737 ; In re Bell [1896], 1 Ch. 1). The decision in National Proviricial Bank 
of England v. Harle, 1881, 6 Q. B. D, 626, is no longer law. 

(3) It was essential to the validity of an equitable assignment before 
the Act (and it still remains essential in all cases not within this section), 
that the assignment should be for valuable consideration; without such 
consideration there was no ground for the interference of a Court of equity. 
But in the case of an assignment, otherwise valid under this section, there 
is no necessity for the assignee to prove that there was any consideration 
for the assignment (Zee v. Magrath, 1882, 10 L. E. Ir. 45 ; Walker v. Brad- 
ford Old Bank, 1884, 12 Q. B. D. 511 ; Harding v. Harding, 1886, 17 Q. R 
D. 442). 

(4) The assignment must be in writing, and express notice thereof must 
be given In writing. The assignee must prove both, or he will establish 
no cause of action (Bead v. Brown, 1888, 22 Q. B. D. 128). In equity, 
a verbal assignment, and verbal notice, if clearly proved, was formerly, 
and still is, sufficient (post), provided the assignor be made a party t( 
the action, and the assignment be for valuable consideration. If there be 
no consideration, as in the case of a voluntary gift, then the assignee must 
show an assignment in writing, or no interest will pass {In re Bichardson, 
1885, 30 Ch. D. 396-7). The section does not state by whom the notice is 
to be given, or fix any limit of time within which it must be given. Hence 
a notice in writing, given by the assignee after the death of the assignor, 
will be sufficient ( Walker v. Bradford Old Bank, 1884, 12 Q. B. D. 511, 5171 

(5) But an assignment under the Judicature Act resembles an equit- 
able assignment (q.v^), and differs from the transfer of a negotiable instrument 
under the law merchant in this, that the assignee takes subject to all sets- 
off and equities which would avail against the assignor, not merely at the 
date of the assignment, but until notice is given (Walker v. Bradford 
Old Bank, supra). 

As to the procedure under the concluding proviso of the section, whica 
extends the power to interplead, see In re New Hamburg By. Co., 1875, 
W. N. p. 239; In re SvMm's Trusts, 1879, 12 Ch. D. 175; and lUadwg 
V, School Board for London, 1886, 16 Q. B. D. 686. 

IV. What is a Valid Assignment? 

An order given by A. to B., directed to a third person who owes A 
money; or who has or will shortly have in his hands money belonging to A, 
direo^g biTn to pay B. so much money out of that specific debt ^ 
is a valid aafignment of so much of that debt or fund. If the order 
given under or for valuable consideration, it is binding at 
and cannot be revoked by him {Fortescwv, Barnett, 1834, 3 MyL & ^ I’ 
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it binds also A.’s trustee in bankruptcy and any execution creditor of his 
(Ghrringe v. Irwell, 1886, 34 Ch. D. 128). Then, as soon as B. gives notice of 
the assignment to the debtor or the holder of the fund, it binds him too ; 
it " fixes the money in his hand ” ; he can no longer pay the debt to A, or 
hand over the fund to him, without first satisfying B. If there was 
no consideration for the assignment, and it was not under seal, it can still 
be revoked ; but, till it is revoked, it is valid and binding on the debtor or 
holder of the fund ; any payment made by him in compliance with A/s 
order is a good payment as against A ; and the receipt of the assignee is a 
discharge for the full amount assigned. And it will be idle for A subse- 
quently to repudiate the assignment, or to attempt after payment to 
countermand his order. There is no need of any express acceptance of the 
order by the holder of the fund ; he need not attorn to the assignee or enter 
into any contract to hold the fund for him {Yeates v. GrovcSy 1791, 1 
Ves. Jun. 281 ; Bum v. CarvalhOy 1839, 4 Myl. & Or. 703 ; Bell v. 
X. & N, JV, Railway Co.y 1852, 15 Beav. 548). For it is unnecessary for 
a man to promise expressly to do what he is bound to (^o ; and the 
holder must pay the money over to the assignee, ev^’.i though the 
assignee refuses to indemnify him. If he pays the assignor, he can be 
compelled to pay the assignee over again (Jones v. Family 1857, 1 De 
G. &'J. 208). 

The usual course is for the assignment to be addressed by the assignor 
to the assignee, and to be retained by the assignee, who addresses a separate 
document to the holder of the fund, giving him notice of the assignment. 
But this is not necessary. If the assignor thinks fit to part with the 
document constituting his title, and to forward it to the debtor, so as to 
make the one document both assignment and notice of assignment, this 
will be equally efficacious. Or, again, the assignor may address the 
document which constitutes the assignment to the holder of the fund and 
forward it direct to him ; and this will be sufficient, both in equity and 
under s. 25 of the Judicature Act, 1873, subs. (6), if the document be shown 
or known to the assignee (per Lord Eldon, in Fx parte Southy 1818, 
3 Swans. 392 ; 19 R R 227 ; Lett v. MorriSy 1831, 4 Sim. 607 ; Briee v. 
Bannistery 1878, 3 Q. B. D. 569 ; Buck v. Robsoiiy 1878, 3 Q. B. I). 686 ; 
Hardimj v. Harding and anothery 1886, 17 Q. B. D. 442). But in such a 
case care must be takep not to word the document so as to make it an 
informal bill of exchange, which, if not properly stamped, would be wholly 
inadmissible in evidence (Diplock v. Hammmdy 1854, 2 Sm. & G. 141 ; 
5 De G., M. & G. 320 ; 23 L. J. Ch. 550 ; Ex parte Shellardy 1873, L R 17 
Eq. 109). But if the document relied on as an assignment be addressed by 
the assignor neither to his creditor nor to his debtor or the holder of the 
fund, but only to some agent of his own, such as his solicitor, rent-collector, 
bailiff, or steward, then this is not an assignment, so long, at all events, as 
it remains unknown to the assignee. Till then, it is like a power of 
attorney, or the appointment of a receiver (Bodick v. Gandelly 1851, 1 De. G., 
M. & G. 763 ; Bell v. X. & K W, BaUway^ Co,y 1852, 15 Beav. 548). It is 
at mere mandate from a principal to his own agent, bidding him pay 
a debt out of a certain fund ; and this gives the creditor no specific charge 
on that fund (Morell v. Wooteny 1852, 16 Beav. 197). Until it is communicated 
to the creditor, and assented to by him, it may be revoked (Scott v. Porckery 
1817, 3 Mer. 652 ; 17 R. R. 161), but not afterwards (Greenway v. Atkinsony 
1881, 29 W. R. 560). And the bankruptcy or dejitli of the principal 
operates as such a ^revocation (Ex parte Hally 1879, 10 Ch. I). 616; 
In rt Busselly 1893, 37 Sol. J. 212). But, after such communication, the 
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money is “ fixed ” in the agent’s hands, and the order cannot be counter- 
manded {Fitzgerald v. Stewart, 1831, 2 Euss. & M. 457). 

Apart from the Statute of Frauds (as to which see Ex parte Hall^ 1879 
10 Ch. D. 615), a verbal assignment, if it can be clearly proved, is perfectlv 
valid in equity {Field v. Megaw, 1869, L. E. 4 C. P.*'660) ; though it is not 
sufl&cient, as we have seen, under the Judicature Act. So also a verbal 
notice to the debtor is quite sufficient to make the assignment good in 
equity {Ex parte Agra Bank, 1868, L. E. 3 Ch. 555). And for either 
purpose, no special form of words is necessary. Any words will sufiBce 
which show a clear intention to transfer a chose in action, or which dis- 
tinctly appropriate a specific portion of a specified fund, to or to the use 
of the assignee {Bodkk v. Gandell, 1852, 1 De G., M. & G. 763, 776); 
Percival v. Dunn, 1885, 29 Ch. D. 128 ; Qorrvnge v. Irwell Co., 1886^ 
34 Ch. D. 128). The language must be sufficiently imperative to make it 
the duty of the debtor or holder to pay the money, when the time for pay- 
ment arrives, to the assignee and not to the assignor. Documents 
commencing, “ I hereby authorise you to pay,” etc., were held sufficient in 
Lett V. Morris, 1831, 4 Sim. 607 ; Diplock v. Hammond, 1854, 2 Sm. & G. 
141 ; 5 De G., M. & G. 320 ; and McGowan v. Smith, 1856, 26 L. J. Ch. 8.* 
But a mere suggestion to the debtor or holder, leaving him free to exercise 
his discretion in whatever way he thinks best, will not be sufficient ( Watm 
V. Duke of Wellington, 1830, 1 Euss. & M. 602). 

It is not enough to mention the existence of a particular fund ; there 
must be a clear intention to deal with it so as to benefit the assignee. 
Thus, merely informing a creditor that he will be paid as soon as a certain 
fund comes to hand, is no assignment of that fund {Malcolm v. Scott, 1843, 

3 Hare, 39 ; Jones v. Starkey, 1852, 16 Jur. 510). A promise to pay money 
when the person promising shall be paid a debt due to him from a third 
person, is no assignment of that debt {Field v. Megaw, 1869, L K. 

4 C. P. 660). Drawing a bill of exchange on a merchant, or a cheque 
payable at a particular bank, is no assignment of any portion of the 
drawer’s balance in the hands of that merchant or at that bank {Shand v. 
Du Buisson, 1874, L. E. 18 Eq. 283; Hopkinson v. Forster, 1874, L K. 
19 Eq. 74; Schroeder v. The Central Bank, 1876, 24 W. E. 710; 34 LT. 
735 ; Brown, Shipley, & Co. v. Rough, 1885, 29 Ch. D. 848). 

Again, the debt or fund assigned must be clearly indicated; so that 
there will be no difficulty hereafter in identifying the property, an interest 
in which is transferred {Percival v. Dunn, 1885, 29 Ch. D. 128). Especial 
care is necessary in the case of choses in action, which are not yet vested in 
the assignor. These must be assigned as completely as any other debt ; the 
document must purport by its own force to convey an interest in them to 
the assignee, leaving nothing to be done by either assignor or assignee 
to complete the title of the latter when they come into existence {Beevc v. 
WhUmyre, 1864, 4 De G., J. & S. ; 33 L. J. Oh. 63). If that be done, then 
very general words will suffice- Thus : " I hereby undertake that I will, 
when and as received, pay over to you all dividends coming to me m 
respect of my proof for £800 upon the estate of A.” is a good assignment 
of all dividends subsequently declared {In re Irving, 1877, 7 Ch. D. 

So, too, an assignment of all the book-debts due and owing, or which may, 
during the continuance of this security, become due and owing to 
mortgagor,” is |>erfectly valid and sufficiently specific, though not limtea ^ 
the book-debts of any particular business, and will entitle the S'Ssigpee 
recover all book-debts incurred after the assiminent, whether in 
business carried on by the mortgagor at the date of the assignment, or m / 
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other business {TaiJJby v. Ojffwial Receiver^ 1888, 13 App. Caa 523, over- 
ruliiig Bdding v. Read, 1866, 3 H. & C, 955 ; and In re HEpineuU, 1882, 
20 Ch. D. 758). Future debts are clearly assignable, if apt words be used, 
not merely in equity, but also at law under the Judicature Act,e. 5 r., rent not 
yet due (Southwell v. Scottery 1880, 49 L. J. Q. B. 356 ; Knill v. Pr^se^ 1884, 
33 W. R 163), or retention-money not yet payable under a building con- 
tract (Brice V. Bannister^ 1878, 3 Q. B. D. 569 ; Buck v. Bdbsonf 1878, 3 
Q. B, D. 686 ; Ex parte Moss, 1884, 14 Q. B. D. 310 ; Brew & Co, v. Josolyne, 
1887, 18 Q. B. D. 590). So, too, an assignment of “all moneys of or to 
which he now is, or may during this security become, entitled under any 
settlement, will, or other document, either in his own right or as next of 
kin of his father, or any other person or persons,” is not too vague, and will 
operate to pass to the assignee a share in residuary personalty, to which 
the assignor subsequently became entitled under the will of a testator, 
not his father (In re Clarke, 1887, 36 Ch. D. 348). “ Vagueness comes to 
nothing if the property is definite at the time when the Court is asked to 
enforce the contract ” (per Cotton, L. J., ibid,, p. 353). On the other hand, if 
the words be precise, but there is clear and satisfactory (ividence that 
neither party intended the document to be an assignment, the Court will 
go behind the literal meaning of the words, and construe them according to 
the >true intention of the parties (In re Sheward [1893], 3 Ch. 502). 

Invalid Assignments, — ^An assignment of all a man's property, present 
and future, may be invalidated as an act of bankruptcy. But an assignment 
which affects one species of property only is valid (13 App. Cas. 535). 
Again, public policy forbids that effect should be given to assignments of 
pensions and salaries of public ofiScers, payable to them for the purpose of 
keeping up the dignity of their of&ce, or to assure a due discharge of their 
official duties. Thus the pay of an officer in the army (Stem v. Lidderdale, 
1795, 2 Anst. 533 ; 3 E. E. 622), and the salary of a judge, given to him to 
support the dignity of his office, have been held not assignable ; but, semble, 
such assignments are valid when the office is a sinecure or the duties have 
ceased (Arbuthnot v. Norton, 1846, 5 Moo. P. C. 219 ; Chrenfell v. The Dean 
and Canons of Windsor, 1840, 2 Beav. 544, 550). 

On similar principles of public policy, the Court will not give effect to 
assignments which partake of the nature of champerty, or maintenance, or 
buying of pretended titles (StevcTis v. Bagwell, 1808, 15 Ves. 139 ; 10 E. E. 46 ; 
Beyndl v. Sprye, 1852, I De G., M. & G. 660 ; Earle v. Hopwood, 1861, 9 C. B. 
N. S. 566). A sale and assignment by a client to his solicitor pendente lite, of 
the subject-matter of the action, is invalid (Simpson v. Lamb, 1857, 7 El. & 
Bl. 84; Anderson v. Radcliffe, 1860, 6 Jur. N. S. 578), provided the relation- 
ship of solicitor and client exists at the date of the assignment (Davis v, 
Freethy, 1890, 24 Q. B. D. 519; Rcm v. De Bernardby [1896], 2 Ch. 437). 
A mortgage of such subject-matter pendente lite is not necessarily invalid ; 
but it may be tainted with champerty (James v. Kerr, 1888, 40 Ch. D. 
449). 

Lastly, an assignment may in some cases be invalid as an unregistered 
bill of sale (Church v. Sage, 1892, 41 W. E. 175 ; 67 L. T. 800 ; London and 
Yorkshire Bank v. White, 1895, 11 T. L. E. 570). The presence in a contract 
of an express condition, that it “ shall not be assignable in any ca^ what- 
ever,” will not prevent an assignment of the beneficial interest thereunder 
(In re Turcan, 1888, 40 Ch. D. 5). The question what effect must be given 
to an express promise by an assignor, that he will not create any prior 
charge on the property assigned, is discussed in Brunton v. Electrixal 
Engineering Corporation [1892], 1 Ch. 434 ; English and Scottish Co, Ld, v. 
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Brmton [1892], 2 Q. B. 700 ; and Reason v. Smith [1895], 2 Ch. 118. An 
assignment of a thing in action by a person to himself jointly mth another 
person, or by a husband to his wife or by a wife to her husband, alone or 
jointly with another person, is now, since December 31st, 1881, perfectlv 
valid (44 & 45 Viet. c. 41, s. 50). * ^ 


V. Necessity for Notice. 


An assignment otherwise complete is binding as between assignor and 
assignee, although no notice has been given to the debtor or holder of the 
fund. And all persons claiming through or under the assignor will be 
equally bound by such an assignment, such as a judgment creditor of the 
assignor {Beavan v. Lord Oxford, 1855, 6 De G., M. & G. 507), or a creditor 
who has obtained a garnishee order even without notice of the assignment 
{Picheri'n/g v. Ilfracomhe Railway Co,, 1868, L. E. 3 C. P. 235 ; Scott v. Lord 
Hastings, 1858, 4 Kay & J. 633 ; Badeley v. Consolidated Bank, 1888, 38 Ch. 
D. 238). Still there are many reasons why an assignor should never omit 
or delay to give notice of the assignment to the debtor or holder of the 
fund : — 


1. He cannot sue the debtor or holder till such notice has been given ; if 
he desires to sue in his own name, without making the assignor either a 
co-plaintiff or a co-defendant, he must give notice in writing. 

2. If such notice be not given, the debtor or holder may pay over the 
money to the assignor ; and such payment hefore notice would be an answer 
to any proceeding by the assignee {Williams v. Sorrell, 1799,. 4 Ves. 389). 
But the assignor can be compelled to pay over to the assignee the money 
which he has so received {In re Patrick [1891], 1 Ch. 82). 

3. The assignee takes subject to all equities which bind the assignor at 
the date of the notice : hence the effect of not giving it, is to let in all 
equities which may exist or be created prior thereto ” ( Walker v. Bradford 
Old Bank, 1884, 12 Q. B. D. 517). 

4. Debts due or growing due to a bankrupt in the course of his 
business are ** goods and chattels '' within the reputed ownership clause 
of the Bankruptcy Act, 1883, 46 & 47 Viet. c. 52, s. 44 (iii.). Notice of 
assignment is therefore necessary to take such a debt out of the 
apparent possession of the bankrupt; and such notice must be given 
prior to the date of the petition. No other choses in action, however, 
are now within the clause (see Colonial Bank v. Whinney, 1886, 11 App. 
Gas. 426), and the bankruptcy rules as to reputed ownership are not 
imported into the winding-up of companies {Gorringe v. Irwcll, 1886, 
34 Ch. D. 128). 

5. The assignee of a chose in action is expected in equity to do all he can 
to complete his title, if only for the protection of innocent third persons. 


If he neglects to take any step obviously in his power (such as giving 
notice), and thereby enables the assignor to make a subsequent assignment 
of the chose in action to a purchaser for value, who takes without notice, his 
claim will be postponed to that of the subsequent assignee. Thus, if 
there be more than one assignment ofj the same chose in action, the 
assignee who first gives notice to the holder of the fund will obtain priority 
{Dearie v. Hall, 1827, 3 Euss. 1, 48; Brice v. Bannister, 1878, 3 Q. B- 
m^yJohrntme Y. Cox, im, 16 Ch. D. 571). There is one exception: 
equitable charges on shares in registered conapanies have priority in order 
of date, irrespectave of notice {SocMi G^n^rale de Paris v. Walker, 188o, l 


App. Gas. 20). , 

For these reasons it is always prudent for the assignee, so far as tn 
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nature of t^6 proptarty adults, to put his mark on it, to show that it belongs 
to him and iio longer to his assignor. Thus, if a trust-fund be assigned, 
notice should be given to the trustee ; if a debt, to the debtor ; if a policy 
of assurance, to the office. Where stock held in trust is assigned, a distringas 
should be obtained. Where the chose in action is a fund in Court?, the 
assignee should obtain a stop-order, otherwise he will be postponed to a 
subsequent assignee who obtains one {Mutml Life Co, v. Langley, 1886, 32 
Ch. D. 460). But if notice was given to the trustee while he held the 
fund, there is no necessity for the assignee to obtain a stop-order, on the 
fund being subsequently paid into Court ; his title was completed on his 
giving the notice to the trustee {Livesey v. Harding, 1856, 23 Beav. 141 ; 
In re Holmes, 1885, 29 Ch, D. 786). 

VI. Equities affecting an Assignment. 

The assignee of a chose in action, not transferable at common law, always 
took in equity, subject to any defences which the debtor or holder would 
have had against the assignor (Ord v. White, 1840, 3 Beav. 367) : and by the 
express words of the Statute a similar liability attaches, in i he case of an 
assignment under the J udicature Act. Thus, if a bond ^ void as against 
the assignor, it is void when in the hands of an assignee (Turton v. Benson, 
171S, 1 P. Wms. 496). If a release for the debt be given by the assignor to 
the debtor after assignment, but before any notice of assignment has been 
given, the assignee cannot recover {Stocks v. Dobson, 1853, 4 De G., M. & G. 
11 ; 22 L. J. Ch. 884). The assignee of a legacy or of a share in residuary 
personalty, though for value and without notice, takes subject to the testa- 
tor’s debts (Hooper v. Smart, 1875, 1 Ch. D. 90). So, if the debt be payable 
only on a certain condition, the condition binds the aB^gnee (Tooth v. Hallett, 
1869, L. E. 4 Ch. 242 ; Drew & Co, v. Josolyne, 1887, 18 Q. B. D. 590). The 
debtor or holder of the fund, if sued by the assignee, may set-off or counter- 
claim against him any matter which he could have set-ofl* or counter-claimed 
against the assignor (Bolt v. White, 1862, 31 Beav. 520 ; 3 De G., J. & S. 
360 ; Young v. Kitchin, 1878, 3 Ex. D. 127). And generally the assignee 
takes subject to the state of accounts between the assignor and the debtor 
(Bergmann v. Macmillan, 1881, 17 Ch. D. 423). 

This rule, that “ the assignee of a chose in action takes subject to all 
rights of set-off’ and other defences which were available against the assignor,” 
is subject to this limitation, “ that after notice of an assignment of a chose 
in action, the debtor cannot, by payment or otherwise, do anything to take 
away or diminish the rights of the assignee as they stood at the time of the 
notice” (per James, L. J., in Rooeburghe v. Cox, 1881, 17 Ch. D. 526; and 
see Legh v. Legh, 1799, 1 Bos. & Pul. 447 ; In re Milan Tramways Co., 1882, 
22 Ch. D. 122 ; 1884, 25 Ch. D. 587 ; Walker v. Bradford Old Bank, 1884, 
12 Q. B. D. 157). But this limitation will not prevent the defendant from 
availing himself of any set-off which arises, without any fresh act on his 
part, even after notice of assignment given, out of the same contract or 
transaction as gave rise to the debt assigned. He is entitled to have all 
accounts under that one contract taken together once for aU, whether there 
has been an assignment or not (Bergmann v. Macmillan, 1881, 17 Ch, D. 
423) ; and if he can show that, when such accounts are properly taken, there 
will be no balance in favour of the assignor, it would be inequitable to 
compel him to make any payment to the assignee. The law on this point 
may be thus stated— 

1. .^y set-off which the debtor or holder of the fund had against 
the assignor at the moment he received notice of the assignment is good 
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against the assignee, whether it arises out 6f the same contract or any 
other. " ^ 

2. The defendant may also avail himself of any set-off or counter-claim 
which accrues to him after notice, if it arises out of the same contract or 
transaction as that on which he is sued {Qovemrhent of Newfoundland v. 
Newfoundland Railway Co,^ 1888, 13 App. Cas. 199). 

3. But the defendant cannot raise against the assignee any set-off or 
counter-claim which arises after notice out of an independent contract 
whether made before or after notice of assignment (see Watson v. Mid Wales 
Railway Go,^ 1867, L. K. 2 C. P. 593 ; In re Milan Tramways Go,, 1884, 25 
Ch. D. 587 ; Wehh v. Smith, 1885, 30 Oh. D. 192 ; In re Asphalte Wood 
Pavement Go,, 1885, 30 Ch. D. 216). Special rules apply in the case of an 
assignment by a defaulting trustee ; they will be found in the judgment 
of Stirling, J., in Doerivjg v. Doering, 1889, 42 Ch. D. 203. And see In re 
Moss Bay Hematite Go,, 1892, 8 T. L. E. 475; Nelson v. Roberts, 1893 
69 L. T. 352 ; and Ghristie v. Taunton [1893], 2 Ch. 175. 

' In all these cases, it must be remembered, the defendant can only use 
such set-off or cross-claim for his own protection ; he cannot recover any 
money from the assignee. If the amount of the set-off or cross-claim ex- 
ceeds the amount of the debt assigned, the assignee can recover nothing. But 
the defendant must sue the assignor for the balance {Young v. Kitchin, 
1878,3 Ex. D. 127). 


AssigriSf or Assigfnees. — Those who are assigned, deputed, 
or appointed by the act of the party or the operation of Jaw to do any 
act or enjoy any benefit on their own accounts and risks — an assignee 
being one that possesses a thing in his own right, but a deputy he that 
acts in right of another (Perkins). Assignee by deed is when a lessee of a 
term, etc., sells and assigns the same to another ; that other is his assignee 
by deed; assignee-in-law is he whom the law so makes, without any 
appointment of the person, as an executor is assignee-in-law to the testator. 
For the law applicable to assigns, see Covenant ; Executors and Adminis- 
trators; Landlord and Tenant; Wills. 


Assistance^ Writ of. — Where by any judgment or order any 
person therein named is directed to deliver up possession of any lands to 
some other person, the person prosecuting such judgment or order shall, 
without any order for that purpose, be entitled to sue out a writ of 
possession, on filing an affidavit showing due service of such judgment or 
order, and that the same has not been obeyed (E. S. C., Orders 10 to 12, r. 2). 

Under this rule a writ of possession is now substituted for a writ of 
assistance, whether between parties or as against strangers to the action 
{Hall V. Hall, 1878, 47 L. J. Ch. 680). 

The affidavit in support of the writ of assistance required only to show 
that the order was not complied with within the time limited, and not an 
existing non-compliance ( Webster v. Taylor, 1854, 18 Jur. 869). 

Writs of assistance were writs of execution, directed by the Court to tn 
sheriff, to enforce a decree or order for the possession of lands, which t 
defendant refused to perform. 


Assize^ Clerk of .—See Clerk of Assize. 
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ASSlZCf RflltS of .—The customary rent service of the freehold 
and copyhold teuahts of manors, when fixed or assized in amount by custom 
or otherwise, were called rents of assize, in distinction to rents that remained 
arbitrary or variable. They were also called quit-rents, because they were 
paid instead of all other services, of which the tenant thereby became 
discharged or quit (Leake, Uses and Profits of Land, p. 288). 


Assizes.— See Circuits. 


Assizes, Grand, Petty.— See Circuits. 


Associates. — Officers of the old common law Courts, or of the 
circuits (q-v,), who were associated with the judges and clerk of assize (j.u) 
in the commissions of jail delivery, and Nisi IMus. Their duties were to 
keep the records of the Court; to attend the Nisi Prius springs ; prepare 
the list of cases ; draw the jury ballot ; take a note of the judgment ; 
enter the verdict ; make up the postea ; deliver the record to the party 
entitled thereto ; and, generally, to see that all matters relating to the trial 
of the cause, and the business of the Court, was duly conducted. By the 
Supreme Court of Judicature (Officers) Act, 1879, the offices of the Asso- 
ciates were amalgamated with the central office, and by rules of December 
1887, so much of the Summons and Order Department as had hitherto 
formed the Court Order Department, for the drawing-up of all orders made in 
Court, was also amalgamated with the Associates' Department; but by 
rules of January 1894, the Associates' Department was amalgamated with 
the Crown Office Department. So that the Associates are now clerks of 
the Crown Office ; and the Statute Law Revision Act, 1894, 57 & 58 Viet, 
c. 56, repealed the 8th section of the above-mentioned Act of 1879, by 
which they were named Masters of the Supreme Court. Their appointment 
is made from either branch of the legal profession, under sec. 9 of the Act of 
1879. Their duties remain the same as before that Act, except as enlarged 
by the rules of December 1887. 

As to entry of trials at assizes from District Registries by the Asso- 
ciates, see Order 36, rr. 26 and 27, of Rules of Supreme Court, 1883. The 
certificate, which has taken the place of the postea, is now the authority 
for the proper officer entering judgment after trials in London, or on circuit. 
It is obtained in the Associates' Department in the former case ; and in 
the latter, from the London agent of the Circuit Associate, who is generally 
a country solicitor, or, if a barrister, at his London chambers. 


Association, Articles of.— See Company. 


Association, Memorandum of.— See Company. 


A^oclation for the Reform and Codification 
9* .the Law of Nations. — A society formed in 1873 for objects 
similar to those which led to the constitution of the Institute of Inter- 
national Law it differs from the latter in the number of its members 



364 


ASSOOIATIOKS, UNLAWFUL 


being unlimited, and in all persons being eligible for membership; is 
it, in meeting in different countries. 

A report is published after each meeting. There are now fourteen 
volumes of such reports, many of them containing valuable matter for 
international jurists. At the last meeting, held in* 1895 at Brussels, the 
name was changed to International Law Association. 

Associations, Unlawful,— See Societies, Unlawful. 

Assumpsit. — This was one of the old forms of action which were 
swept away by the J udioature Acts. It was originally a species of “ trespass 
on the case ” (see Action on the Case), but in more modern times was looked 
upon as a distinct cause of action (Stephen on Pleading, 7th ed., p. 13, note 
{u)). It was called assumpsit from the fact that, when the pleadings were 
in Latin, that word was always used by the plaintiff in bis declaration as 
descriptive of the defendant’s undertaking or promise (Chitty on PleadiTuj^ 
7th ed., vol. i. p. 110). Assumpsit was an action for the recovery of 
damages, whether liquidated or unliquidated, for the breach of a contract 
not under seal (see First Report of the Common-Law Commissioners, 1851, 
p. 31). It lay for the breach of sxij parol or simple contract, either express 
or implied, and whether made orally or in writing (Chitty on Pleadimj, 
7th ed., p. 111). Claims in actions of assumpsit were divided into what 
were known as special counts and indebitatus counts {ibid. p. 295). A special 
count consisted, in general, of a statement of the contract on which the action 
was founded, either in the terms in which it was made or according to the 
legal effect of those terms, and, after averring the fulfilment of all condi- 
tions which were required in order to entitle the plaintiff to have the 
contract performed, proceeded to assign the particular breach of the 
contract which was complained of, and to allege any special damage 
suffered in consequence of such breach (Bullen and Leake, Precedents of 
Pleading, 3rd ed., p. 58 et seq.\ 

In general, special counts in assumpsit were employed in cases where 
damages were sought to be recovered for the non-performance of a parol or 
simple contract, — as, for instance, in actions against a vendor for not deliver- 
ing goods bought, or against a vendee for not accepting goods sold, or in 
actions for breach of promise of marriage, or for breach of a warranty of the 
quality of goods sold {ibid. p. 114). These special counts were not, however, 
restricted to cases in which mere damages were sought to be recovered, but 
might also, in general, be used for the recovery of simple contract debts 
where it was desirable, for the purpose of obtaining admissions or for other 
reasons, to set out the terms of the contract {ibid. p. 295). 

An indebitatus count stated the cause of action by a general description, 
reserving the particular circumstances of the debt to be given in evidence, 
and to be explained, where necessary, by particulars of demand (Bullen and 
Leake, Precedents of Pleading, 3rd ed., p. 35). 

The indebitatm counts were employed in ordinary cases of simple contract 
where the claim was of a mere pecuniary nature, and was founded upon an 
executed consideration {ibid, p. 295; Wm. Saund. 1871 ed., vol. i. P- ’ 
note {%); and see Contract); or, in other words, where a simple contrac^ 
express or implied, resulted in a money debt, and nothing remained to 
but to pay the amount (Bullen and Im'key Precedents of Pleadings, j 
p. 68). The counts most frequently in use were in respeci 
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debts for goods sold and delivered, goods bargained and sold, work done, 
money lent, money received, money paid, interest, and upon accounts 
stated. These counts were termed common counts or commm indcbitaivs 
counts (ibid., p. 35 ; Selwyn’s N. P., 11th ed., p. 71), and in practice they 
were often joined with a special count founded ujx»u tlie same cause of 
action. 

Assumpdt, being an action on the case, was witliiii the Statute of Limita- 
tions, 21 Jac. I. c. 16, s. 3, and could only be commenced and sued within 
six years next after the cause of such action (2 Win. Saund., 1871 ed., pp. 
391, 395; Gilhs w.' Guild, 1881, 8 Q. B. D., p. 302; 9 ibid,, p, 67). See 
Limitation. 


Assurance.— See Accident, Burglary, Fire, Life, Marine, and 
Sickness, Assurance or Insurance. 


Assurance (of Personal Chattels).— Ser lills of Sale. 


Assurances. — The word amirance is used to denote and comprise 
every act in the law, and every instrument, whereby any estate or interest 
in realty may be conveyed de novo to a stranger, or whereby any estate 
or interest which is liable to impeachment or defeasance may be dis- 
charged from such liability, or whereby any estate or interest may be 
enlarged into a greater estate or interest. The general subject of assurances 
may be divided in various ways. The fourfold division of Blackstone into 
(1) by matter in pais, (2) by matter of record, (3) by special custom, 
and (4) by devise, is well known (2 Bla(jk. Com, 294). At the present day, 
when assurances by matter of record have been abolished, this division is 
no longer applicable. It is possible that the best method of exhibiting 
the nature of the principal assurances, whether comprised or not comprised 
in the modern practice, may be found in reviewing them with regard to 
the source from which they respectively derive their power and validity. 
From this point of view they may be divided into (I.) Assurances taking 
effect by force of the common law ; (II.) Assurances taking effect by force 
of the custom of particular places; and (III.) Assurances taking effect by 
force of particular statutes. 

(I.) Assurances taking effect by force of the common law are divisible 
into— (1) Assurances by matter of record, which are (a) fines, and (b) 
common recoveries ; and (2) Assurances by matter in pais, a phrase which 
signifies in the country, and, according to the common interpretation 
quoted by Blackstone, upon the particular land to which they related. 
These are— (a) a feoffment, by which alone estates in corporeal hereditaments 
in possession could be conveyed ; (5) a grant by deed, for the conveyance 
of incorporeal hereditaments, including estates in reversion, and in re- 
mainder, in corporeal hereditaments ; (c) an exchange ; (d) a release ; 
(e) a confirmation ; (/) a lease, or demise ; and (g) a surrender. Information 
in detail relating to these different kinds of assurances cannot here be 
given, but will be found under their separate headings. Here it may 
be ^observed, that since a feoffment took effect at common law by mere 
delive^ of the seisin, without the delivery or execution of any deed or 
other instrument, this supplies the reason for the introduction of the words 

sot in the law” into the above-given definition -of an assurance. 
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With r^ard to assurances taking effect by force of the custom of 
particular places, it is to be observed that such customs, being in dg. 
rogation from the common law, can exist in counties, honours, cities 
boroughs, hundreds, and manors, but not in places or localities of legg 
dignity and importance (Co. Lit. 110 &, and Harg. note S thereon). Otherwise 
the common law, which is styled by Lord Coke '‘the common custom of 
the realm,” would practically cease to exist. The most important and 
best known of these local customs relating to the validity of assurances 
was the custom of devising lands by will ; which was very commonly found 
in boroughs, in connection with that species of socage called burgage 
tenure, by which the burgesses held their freehold lands and tenements 
(Lit. 8. 162). . This supplies an example of a distinct species of assurance 
unknown to the common law, but valid in particular places by virtue 
of local custom. Local custom more commonly affected the validity of 
assurances, by in some way enlarging or otherwise qualifying the effect of 
assurances, such as feoffments, which were well known to the common 
law. Of this, the most important and best-known example is the custom 
of the county of Kent, in connection with gavelkind lands, that an infant, 
whether male or female, not being below the age of fifteen years, and 
being seised in fee-simple by descent, may indefeasibly alienate them by 
feoffment; at all events for valuable consideration (Eob. Gav, pp. 248, 
249). The effect of the custom here is to enlarge the operation of 
the feoffment by its extension to cases not permitted by the common 
law. Sometimes local customs are found to affect common-law assurances 
by way of restriction. It was held in Perryman's Case, 5 Eep. 84, that a 
custom in the manor of Porchester, that a feoffment of lands held of the 
manor should be void unless presented at the next manor Court, was a 
good custom. Lord Coke, in his report of that case, also mentions a custom 
of Lidford Castle, in the county of Kent, that a freeholder of inheritance 
cannot pass his freehold, except by surrender and admittance ; but it is 
perhaps uncertain whether lands subject to such a custom would at this 
day be regarded as true freeholds. 

(III.) The subject of assurances taking effect by force of particular 
statutes would supply material for a considerable treatise. Here it is 
only possible to give an outline of the most saUent divisions of the class. 
— (1) So far as regards the bulk of the lands in the kingdom, a will comes 
under this head ; for there existed no general power to devise lands until 
the enabling statutes, 32 Hen. viii. c. 1, followed by the explanatory Act, 
34 & 35 Hen. Vlli. c. 5, which are commonly called the Statutes of Wills. 
They are now superseded by the Wills Act, 1837, 7 Will, iv., and 1 Viet, 
c. 26 ; and in addition there exist a number of other Acts and enactments, 
which affect the wills of special classes of persons, such as 24 & 25 Viet, 
c. 114, relating to wills made by British subjects abroad, and certain parts 
of the Married Women’s Property Acts, relating to the wills of married 
women ; or which affect all wills in certain limited respects, such as the 
Thellusson Acts, 39 & 40 Geo. in. c. 98, restricting the power of accumula- 
tion. (2) The Statute of Uses, as is well known, gave rise to a whole 
system of conveyancing, which owes its operation wholly or partly to the 
statute; and a great part of the modern practice still rests upon this 
foundation. This statute also gave rise to two kinds of assurances ’ 
so far as the conveyance of the legal estate is concerned, were compete y 
novel ; namely, a Bargain and Sale {q.v \ and a Covenant to Stand Seis 
(j.u). (3) Every assurance made in practice at the present day of a 
in possession, owes a part at least of its validity to the Act 8 & 9 v 
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c. ide/s. 2, which enacts that all corporeal tenements and hereditaments 
shall, €U 3 r^ards the conveyance of the immediate freehold thereof, be 
deemied to lie in grant as well as in lively. This Act had been preceded 
by certain tentative enactments tending in the same direction, 4 & 6 Viet 
c. 21, s. 1, and 7 & 8 Viet. c. 76, s. 2, now repealed. (4) Assurances made 
by married women and their husbands derive a part of their validity from 
the Fines and Kecoveries Act, 1833, 3 & 4 Will. iv. c. 74, s. 77 et seq. 
(see Acknowledgment of Deeds) ; and assurances (other than instruments, 
whether wills or other appointments, made in exercise of a power) made 
either by women married after the 1st January 1883, or by women, when- 
ever married, of property to which they become entitled after that date, 
owe their validity to the Married Women’s Property Acts. (5) Assurances 
made by tenants for life, under the statutory powers conferred by the 
Settled Land Acts, owe their validity to sec. 20 of the Act of 1882. (6) 
There are in existence a number of enactments authorising conveyances to 
be made to or by particular persons, or bodies of persons, for particular 
purposes ; such as 5 & 6 Will. iv. c. 69, s. 6, relating to conveyances made 
by overseers and guardians of the poor. 

It would be very difficult, and perhaps would Pf r ve no adequate 
purpose, to attempt an exhaustive treatment in detail of the subject of 
this ^article, even if space permitted such treatment. The triple outline 
above given will suffice to suggest the heads under which inquiry should 
be pursued in any particular case. It will be seen to be possible for a 
given assurance to depend for its validity, partly upon the common law, 
partly upon local custom, and partly upon one or more statutes. 


Asylum (Lat. asylum) Gr. aerDXov, fr. ei, jonv., and (tDXoj^, spoil ), — A 
sanctuary or place where there is safety from pursuit. 

In ancient times, criminals were safe while within the bounds of 
temples and other sacred places, and out of this custom sprang a similar 
one of treating the precincts of Christian churches as places of refuge 
(see Sanctuary). 

The term has now passed into current usage, with the meaning of 
hospital, or place of shelter for the unfortunate, destitute, and insane. See 
Asylums. 

In international law' the word has retained its old sense of a place of 
safety from pursuit. Thus the territory of a foreign State is an asylum for 
refugees, subject, however, to treaties of Extradition {q*v.\ and the right 
of Expulsion { q . v ,). 

Another application of the term in international law is the cover 
extended by neutral territory to belligerent fugitives. The practice of 
States in this respect is fairly well defined, and differs when naval, as 
distinguished from land forces, are concerned. 

The practice as regards land forces is as follows : — The neutral State 
niay not allow its territory to serve for the purposes of a war between 
States with which it is at peace, but it may at all times receive in- 
dividuals belonging to the belligerent States, and even belligerent forces, 
provided its hospitality and position as a neutral be respected. It is in- 
^Jumbent on the neutral State to take precautions to insure such respect 
^d guard against the belligerent forces resuming hostilities. *It is there- 
fore usual to disarm refugee forces, and keep them under close supervision 
Rntil the end of the war. 

Id maritime warfare the obligations of the neutral State are dif- 
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ferent. Thus a belligerent war vessel may seek refuge in a neutral 
port, and there undergo repair and take in coal and provisions, and 
the neutral State, in not preventing such vessel from resuming war 
operations, does not commit a breach of the law of nations. A rule 
however, has grown up in the private law and piactice of States, where 
hostile vessels meet in the same neutral port, of forbidding the one 
belligerent vessel to sail within twenty-four hours after the departure of 
the other. To prevent the abuse, moreover, of this right of refuge, a 
further rule was adopted by Great Britain in 1861, and repeated in IsVo 
requiring any belligerent vessel entering a British port, to put to sea 
within twenty-four hours after entrance, except in case of stress of 
weather, or of her needing provisions or things necessary for the sub- 
sistence of the crew, or repairs, in any of which cases she was to be 
required to put to sea as soon as possible after expiry of twenty-four 
hours. 


Asylums. — It is proposed in this article to treat the law of lunacy 
and the law of local government in all their relations to the existing 
asylum system of England, using the term asylum, not in the restricted 
definition of it given in the Lunacy Act, 1890, as “an asylum for lunatics 
provided by a county or borough, or by a union of counties and boroughs” 
(s. 341), but in its wider and more general sense, as including every 
receptacle for the insane. The jurisdiction in lunacy and the civil 
capacity and criminal responsibility of the insane will be dealt with under 
Lunacy. 

The present inquiry is as wide in range as it is important in character. 
It embraces, inter alia, an examination of the various modes in which insane 
persons are committed to an institution for lunatics, or placed under care, of 
their treatment, of the means by which, and the circumstances under 
which, they can be released or discharged, of the system of asylum 
administration and visitation, and an analysis of the poWers and duties of 
local authorities in regard to the provision and maintenance of asylums. 
The subjects of criminal lunatic asylums, and of the effect of detention in 
an asylum on the settlement of pauper lunatics, also fall within its 
purview. 

Reception of Luruitics, — Reception Orders on Petition. 

Subject to the exceptions of urgency cases (see infra) and criminal 
lunatics (see infra), a person, not being a pauper or a lunatic so found 
by inquisition, cannot be received and detained as a lunatic in an insti- 
tution for lunatics, or aS a single patient, unless under a reception order 
made by “ the judicial authority ” — a term which will be explained 
immediately. A relative of the person applying for an order, or of the 
lunatic, or of the husband or wife of the lunatic, is not capable of making 
such orfer (s. 4, subs. (1)). 

The detention of a lunatic is justifiable at common law if necessary tor 
his safety or the safety of others {Brookshaw v, Hopkins, 1773, Lofft, 235- 
240; -iiwforaoTi V. Burrows, 1830, 4 C. & P. 210; Scott v. Wakem, lob4» 
3 F. & F. 328 ; Symm v. Fraser, 1862, Hid, 859). 

The term “single patient” is impliedly defined by sec. 315. No 
is necessary for the reception and detention of a single patient, 
provisions of the Act with reference to single patient$ must, 
complied witi. See Commissione^8^0ucular as to/1896. There is notn g 
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in the Act to prevent the relatives ot a lunatic from keeping and taking 
care of Him. But the income of such a lunatic cannot be dealt with 
otherwise than under the authority of the jurisdiction in lunacy. See 
Lunacy. 

The order is obtained upon a private application by petition, accom> 
panied by a statement of particulars and by two medical certificates on 
separate sheets of paper (s. 4, subs. (2)). As to requisites of medical 
certificates, see infra. 

The petition is to be presented, if possible, by the husband or wife or 
by a relative of the alleged lunatic. If not so presented, it must contain a 
statement of the reasons why the petition is not so presented, and of the 
connection of the petitioner with the alleged lunatic, and the circumstances 
under which he presents the petition. 

This provision has a double object : first, to secure the presentation of 
the petition by a responsible person ; and secondly, to lay a basis for an 
undertaking by the petitioner as to visitation. 

There are cases in which the signature of the husband or wife or a 
relative of an alleged lunatic could not be obtained, ir at all, in time. 
“For example," say the Commissioners in Lunacy in their 33rd Annual 
Eeport at p. 129, “ a foreigner, in good or fair circumstances, becomes 
insane, and unless his banker or agent, his fellow-clerk, or the landlord of 
his hotel comes forward to sign the order, he must be treated, to his 
manifest disadvantage, as a lunatic wandering at large or not under proper 
care or control, and must be sent, through the police or a relieving officer, 
to a pauper asylum, with, in all likelihood, especially in London, a 
preliminary detention in a workhouse.” 

In addition to the particulars mentioned in the subsection, an urgency 
order made before a petition is presented must be referred to in the 
petition (s. 11, subs. (5)). Moreover, if a previous petition has been 
dismissed, the facts relating to it, so far as known to the petitioner, must 
be given (s, 7, subs. (4)), 

The wilful misstatement of any material fact in a petition is a mis- 
demeanour (s. 317, subs. (1)). 

No person is competent to present a petition unless he is at least 
twe[nty-one years of age, and has within fourteen days before the presenta- 
tion of the petition personally seen the alleged lunatic (s. 5, subs. (2)). 

The date on which the petition is presented is excluded ; that on which 
the petitioner last saw the alleged lunatic is included. “ Days ” means all 
days, including Sundays, etc. 

The petitioner undertakes in the petition that he will personally, or by 
someone specially appointed by him, visit the patient once at least in 
every six months ; and the undertaking is recited in the order. 

The petition is signed by the petitioner, and the statement of particulars 
by the person making the statement (s. 5, subs. (4)). 

On the presentation of the petition the judicial authority considers the 
allegations in the petition and statement of particulars and the evidence of 
lunacy appearing by the medical certificates, and whether it is necessary 
for him personally to see and examine the alleged lunatic ; and, if he is 
satisfied that an order may properly be made forthwith, be may make it. 
If he is not so satisfied, he appoints as early a time as practicable, not being 
inore than seven days after the presentation of the petition, for its con- 
sideration; and he may make such further or other inquiries concerning 
the allied limatic as he may think fit. Notice of the time and place 
appoint^ for the consideration of the petition (unless personally given to 
VOL. 1. 24 
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the petitioner) shall be sent to the petitioner by post in a prepaid registered 
letter addressed to him at his address as given in the petition. 

The answers in the statement of particulars are not to be dissociated 
from the context, dissected into parts, and read as to each of those parts 
as if it had no relation to or dependence upon tlie rest. The statement 
will be construed as a whole, and if any dispute as to its sufficiency arise 
the question will be whether, properly understood by a reasonable mind* 
it gives or does not give all the particulars which are required {Lowe\ 
FoXy 1887, 12 App. Gas. 206). The case from which this proposition is 
taken was decided under the Lunacy Act of 1853, 16 & 17 Viet. c. 96 
sched. A, No. 1. But it is still valuable as an illustration. The plaintiff 
was taken to and detained in the defendant's asylum as a person of unsound 
mind, under an order signed by her husband, and containing a statement 
of questions and answers concerning her. To the question “Age,” the 
answer was “ Fifty." To the question “ Whether first attack," the answer 
was “For the last twenty years has been subject to what is termed 
hysteria." To the question “ When and where previously under care and 
treatment,” the answer was “ During this period of twenty years has been 
constantly under treatment.” The House of Lords, affirming the decision 
of the Court of Appeal, held that the answers were sufficient and not 
misleading. If the lady had been subject to, and under treatment for, 
hysteria for twenty years, this was a fact which the person making the 
statement of particulars was entitled and bound to disclose. He mentioned 
the hysteria specifically, and excluded from his answer as to previous 
treatment all reference to “ care," a term which would be applicable to 
patients under the care of a person who would restrain their liberty. 

The fact that the judicial authority has or has not seen the patient is 
stated in the reception order (see Form 3, sched. ii.). In the latter case 
the alleged lunatic has a qualified right to demand examination by another 
judicial authority (see s. 8, subs. (1)). 

The judicial authority, if not satisfied with the evidence of lunacy 
appearing by the medical certificates, may, if he thinks it necessary so to do, 
visit the alleged lunatic at the place where he may happen to be (s. 6, 
subs. (2)). 

The petition is considered in private, and no one except the petitioner, 
the alleged lunatic (unless the judicial authority shall in his discretion 
otherwise order), any one person appointed by the alleged lunatic for that 
purpose, and the persons signing the medical certificates accompanying the 
petition, may, without the leave of the judicial authority, be present at the 
consideration thereof (s. 6, subs. (3)). 

At the time appointed for consideration of the petition the judicial 
authority may make an order on it or dismiss it, or, if he thinks fit, may 
adjourn the case for any period not exceeding fourteen days for further 
evidence or information. 

Every judicial authority has the same power as regards the summoning 
and examination of witnesses, the administration of oaths, and otherwise-- 
a term which would include costs, — as if he were acting in the exercise o 
his ordinary jurisdiction (s. 9, subs. (2)). • ^ f ct 

A County Court judge or a stipendiary magistrate is not required to a 
as a judicial authority so as to delay, or interfere with, the exercise or 
ordinary jurisdiction (s. 9, subs. (3)). And as to how this exemption® 
be claim^, seie Lord Chancellor's and Home Office Rules. 

Every judicial authority and all persons admitted to be 
consideration of any petition for a reception order, or otherwise n 
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olficial cognisance of the fact that a petition has been presented, except 
the alleged lunatic and the person appointed by the aUeged lunatic, is 
bound to keep secret all matters and documents which may come to his or 
their knowledge by reason thereof, except when required to divulge the 
same by lawful authority (s. 6, subs. (5)). 

An obligation of secrecy is imposed on the Commissioners, except when 
removed by lawful authority,” or by their sense of what is necessary for 
the better execution of their duties, or by the dismissal of a petition or the 
release of a lunatic, in so far as they think fit (s. 7, subs. (3)). 

An obligation of secrecy is imposed on the judicial authority, except 
when removed by “ lawful authority,” as, for instance, under sec. 7, subs. (2). 

An obligation of secrecy is imposed on tlie secretary and clerks to the 
Lunacy Commissioners, or assistants to clerk of visitors, except when 
removed by “ lawful authority.” 

In Hill V. Philpf 1852, 7 Ex. Rep. 232, a case decided under the Lunacy 
Act, 1845, an order for inspection of documents was held to be legal 
authority. An order for interrogatories, or for production of documents, 
would fall within the same category. The word lawful wn.. probably used 
as being wider than legal. 

If the petition is dismissed, the judicial authority delivers to the 
petitioner a statement in writing under his hand of liis reasons for dis- 
missing it, and sends a copy of such statement to the Commissioners in 
Lunacy, and also, where the alleged lunatic is detained under an urgency 
order, sends notice by post or otherwise to the person in whose charge the 
alleged lunatic is, that the petition has been dismissed (s. 7, subs. (1)). 

When an order has been made, the lunatic may be received into any 
institution for lunatics, and the reception order, if in form and accompanied 
by the requisite medical certificates, is a sufficient authority for his reception. 

When a lunatic has been received as a private patient under an order 
of a judicial authority, without a statement in the order that the patient 
has been personally seen by the judicial authority, the patient has a right 
to be taken before or visited by a judicial authority, other than the judicial 
authority who made the order, unless the medical officer of the institution, 
or, in the case of a single patient, his medical attendant, within twenty- 
four hours after reception, in a certificate signed and sent to the Commis- 
sioners in Lunacy, states that the exercise of such right would be pre- 
judicial to the patient (s. 8, subs. (1)). 

The lunatic is entitled to notice of his right to demand an interview 
within twenty-four hours after reception, and a manager of an institution 
or person in charge of a patient failing, whether wilfully or otherwise, to 
give such notice imposed upon him by this section is guilty of a mis- 
demeanour (s. 8, subs. (5)). As to punishment of misdemeanour where no 
special punishment is prescribed, see Stephen, Dig, Crim. Law^ art. 22; 
and Dunn v. R., 1848, 12 Q. B. 1041. 

The judicial authority, after personally seeing the patient, reports his 
opinion to the Commissioners in Lunacy, who may take such steps as may 
be necessary to give effect to the report (s. 8, subs. (3)). 

The Judicial Authority defined , — The judicial authority for the purposes 
of the Act is a justice of the peace specially appointed by the justices of 
every county and quarter sessions borough annually, or a judge of counter 
c^rts, or magistrate, the two last of whom, however, may decline to act xf 
dmng so would interfere with their ordinary jurisdiction (see ss. 9, 10, 11 
of Act of 1890, and 24 and 26 of Lunacy Act, 1891). 

The judicial authority has the same jurisdiction and power as regards 
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the summoning and examination of witnesses, the administration of oaths 
and is assisted by the same ofScers, as if he were acting in the exercise of 
his ordinary jurisdiction (s. 9, subs. (2)). 

Reception binder JJrgeiicy Orders. 

In cases of urgency where (and only where, see In re Cathcart [1893], 1 
Ch. 475) it is expedient, either for the welfare of a person (not a pauper) 
alleged to be a lunatic, or for the public safety, that the alleged lunatic 
should be forthwith placed under care and treatment, he may be received 
and detained in an institution for lunatics, or as a single patient upon an 
urgency order (in force for seven days, or, if a petition for a reception order 
is pending, till it is finally disposed of (s. 11, subs. (6)), made (if possible) 
by the husband or wife or by a relative of the alleged lunatic, accompanied 
by one medical certificate (s. 11, subs. (1)). If not related to the patient, 
the person signing the order must state the reason why the order is not 
signed by a relation, his or her connection with the patient, and the 
circumstances under which he or she signs (s. 11, subs. (3)). 

No person may sign an urgency order unless he is at least twenty-one 
years of age, and has within two days before the date of the order personally 
seen the alleged lunatic (s. 11, subs. (4)). 

Procedure by way of urgency order was borrowed from the Scotch 
“ emergency certificate.” 

Reception after Inquisition, — A lunatic so found by inquisition (see 
Lunacy) may he received in an institution for lunatics or as a single 
patient upon an order signed by the committee of the person of the lunatic, 
or if no committee has been appointed, upon an order signed by a Master 
in Lunacy (s. 12). 

Summary Reception Orders. — A summary reception order is an order for 
the reception of a lunatic, made by a justice otherwise than upon petition 
(s. 19). There are four classes of cases in which such orders are made— 

(1) Lunatics not under proper care and control, or cruelly treated or 
neglected. 

(2) Eesident pauper lunatics. 

(3) Lunatics wandering at large. 

(4) Lunatics in workhouses who are proper subjects to be removed to an 
asylum. 

(1) Lunatics not under Proper Care, etc. — Any such justice upon the 
information on oath of any person whomsoever, that a person, not a pauper 
and not wandering at large, is deemed to be a lunatic and is not under 
proper care and control, or is cruelly treated or neglected as aforesaid, 
may himself visit the alleged lunatic, and shall, whether making such 
visit or not, direct and authorise any two medical practitioners whom he 
thinks fit to visit and examine the alleged lunatic and to certify their 
opinion as to his mental state, and the justice shall proceed in the same 
manner so far as possible, and have as to the alleged lunatic the same 
powers, as if a petition for a reception order had been presented by the 
person by whom the information with regard to the alleged lunatic has 
been sworn (s. 13, subs. (2)). 

Upon the certificates of the medical practitioners who examine tae 
alleged lunatic, or after such other and further inquiry as the justice thinKs 
necessary, he may by order direct the lunatic to be received and detaine 
in any institution for lunatics to which, if a pauper, he might be sent, an 
the constable^ relieving officer, or overseer upon whose information 
order has been made, or any constable whom the justice may require so 
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do, shall forthwith convey the lunatic to the institution named in the order 
(s. 13, subs. (3)). A constable, relieving officer, or overseer whose duty it 
is, under the Act of 1890, to convey a lunatic to or from an institution for 
lunatics, may make proper arrangements for the performance of the d4ty 
by some other person oi persons (Act of 1891, s. 2, subs. (1)). 

The order, if in proper form, is a sufficient authority for the reception 
and detention of the lunatic (s. 35, subs. (1)). Its execution may, however, 
be suspended, or the lunatic may be temporarily removed to the workhouse. 
Except in such cases, however, the order ceases to be operative unless the 
lunatic is received under it within seven clear days (see Clear Days) from 
its date (s. 36, subs. (3)). 

(2) Beddent Pauper Lunatic , — Every medical officer of a union who has 
knowledge that a pauper resident within the district of the officer is or is 
deemed to be a lunatic and a proper person to be sent to an asylum, must, 
within three days after obtaining such knowledge, give notice in writing to 
the relieving officer of the district, or, if there is no such officer, to an over- 
seer of the parish where the pauper resides (s. 14, subs. (1)). 

The medical officer need not go further than commc report, in his 
notice, either as to the alleged lunacy or as to the propriety of sending the 
party to an asylum. 

Every relieving officer and every overseer of a parish of which there is 
no relieving officer, who respectively have knowledge, either by notice from 
a mediail officer or otherwise, that any pauper resident within the district 
or parish of the relieving officer or overseer is deemed to be a lunatic, is 
required, within three days after obtaining such knowledge, to give notice 
thereof to a justice having jurisdiction in the place where the pauper 
resides (s. 14, subs. (2)). 

Lunacy is not sickness within the meaning of art. 216 of the General 
Consolidated Order, so as to entitle the relieving officer to give the lunatic 
medical relief. 

If a constable, relieving officer, or overseer is satisfied that it is necessary 
for the public safety or the welfare of an alleged lunatic >fith regard to 
whom it is his duty to take proceedings, that the alleged lunatic should be 
placed under care and control, he may remove the alleged lunatic to the 
workhouse of the union in which he is, and the master of the workhouse, 
unless there is no propei: accommodation in the workliouse for the alleged 
lunatic, may “ receive and relieve, and detain the alleged lunatic therein. 
No person is to be so detained for more than three days, and before the 
expiration of that time the constable, relieving officer, or overseer must take 
such proceedings with regard to the alleged lunatic as are required by this 
Act (s. 20). 

Either deficiency of room or absence of proper arrangements for the 
care and control of a dangerous lunatic would be a sufficient ground for 
refusal. If the master of the workhouse refuse to receive the lunatic on 
the ground of want of proper accommodation, steps should be at once taken 
to bring the lunatic before a justice, who may {a) if he think fit, inquire 
into the circumstances, and if satisfied that there is proper accommodation, 
deal with the case under sec. 21 ; or (b) send the lunatic to an asylum, 
under sec. 16, if he consider that the case is not a workhouse one. 

The words “ relieve ” and ** alleged ” give the master of the workhouse 
authority to incur and recover necessary outlay on behalf of the party 
brought to him for reception and detention, even if the latter is foimd by 
the justices not to be a lunatic at all. Independently of this enactment, 
however^ such expenses are recoverable as “ necessaries ” at common law. 
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Any justice may make an order for removal of a lunatic to a work- 
house in any case where a summary reception order might be made, if he is 
satisfied that it is expedient for the welfare of the lunatic, or for the public 
safety, that the lunatic should forthwith be placed under care and control, 
and if it appears to him that there is proper accommodation for the lunatic 
in that workhouse (s. 21, subs. (1)). 

Authority to ** relieve ” is implied in the order to take charge of and 
detain the lunatic, and expenses incurred in relieving the lunatic are re- 
coverable as “ necessaries,” even if the party is afterwards found to be sane 
( West Ham Union v. Pearson^ 1890, 62 L. T. 638). 

The justice, upon receiving the notice, has the alleged lunatic brought 
before him or some other justice having jurisdiction in the place where the 
pauper resides, within three days (s. 14, subs. 3). The justice has power to 
examine the alleged lunatic at his own house or elsewhere (s. 17). In 
K v. Whitfield, 1885, 15 Q. B. D. 122, the justices endeavoured to see 
the alleged lunatic at a library where he happened to be, in order to avoid 
remark. 

(3) Lunatics wandering at large , — Every constable and relieving officer 
and every overseer of a parish who has knowledge that any person (whether 
a pauper or not) wandering at large within the district or parish of the 
constable, relieving officer, or overseer is deemed to be a lunatic, must im- 
mediately apprehend and take the alleged lunatic, or cause him to be 
apprehended and taken before a justice (s. 15, subs. (1)). 

Wandering at large means wandering aimlessly without any definite 
ideas as to destination. 

The justice before whom a pauper alleged to be a lunatic or an alleged 
lunatic wandering at large is brought is required to call in a medical prac- 
titioner and examine the alleged lunatic, and make such inquiries as he 
thinks advisable, and if upon such examination or other proof the justice is 
satisfied in the first-mentioned case that the alleged lunatic is a lunatic and 
a proper person to be detained, and in the secondly-mentioned case, that 
the alleged lunatic is a lunatic, and was wandering at large, and is a proper 
person to be detained, and if in each of the foregoing cases the medical 
practitioner who has been called in signs a medical certificate with regard 
to the lunatic, the justice may by order direct the lunatic to be received 
and detained in the institution for lunatics named in the order (s. 16). 

A lunatic sent to an institution for lunatics under this provision is 
classified as a pauper, until it is ascertained that he is entitled to be 
classified as a private patient (Act of 1891, s. 3). 

Any justice, whether specially appointed or not, upon the information 
upon oath of any person that a person wandering at large within the limits 
of his jurisdiction is deemed to be a lunatic, may by order require a con- 
stable, relieving officer, or ovelseer of the district or parish where the 
alleged lunatic is, to apprehend him and bring him before the justice 
making the order, or any justice having jurisdiction where the alleged 
lunatic is (s. 16, subs. (2)). 

The examination must be a real one, i,e, an examination made personally 
and londfide by the justice for the purpose of satisfying himself as to the 
sanity or insanity of the person examined. The time, and place, and 
manner, and character, and auration of the examination are one and all left 
to his discretion, and he will not be considered as having acted without 
jurisdiction by reason only of his having made a less fuU and complete 
examination than the Court may think he ought to have made. Nor is it 
necessary that the medical practitioner above referred to should be actually 
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present when the justice sees and personally examines the alleged lunatic, 
or that the latter should be made aware of the object of the examination. 
"The language,” [of the section], said Lindley, L. J., in jB. v. Whitfield, 
1885, 15 Q. B. D. 149, 150, “ does not point to anything like such an in- 
vestigation as takes place under a writ de lunatico inquirendo. The object 
of the statute is not to enable justices to adjudicate a person to be non 
compos mentis, but to enable them to place under proper care and control 
persons who they are satisfied are lunatics, and require to be so placed. 
They. have to act in cases of emergency and of great danger, as well as in 
other cases ; their measures are precautionary measures only ; if they make 
a mistake, it can soon be corrected. . . . Moreover, it must never be for- 
gotten, in dealing with the insane, that the whole object of such an examin- 
ation as justices could be expected to make, would frequently be frustrated 
by informing the insane person that justices were about to examine him 
with reference to his insanity. The statute has given justices of the peace 
and medical men large powers ; but the statute is based upon the theory 
that they can be trusted.” 

A justice is not to sign an order for the reception of a person as a 
pauper lunatic into an institution for lunatics, or workhouse, unless he is 
satisfied that the alleged pauper is either in receipt of relief, or in such 
circumstances as to require relief for his proper care. A person who is 
visited by a medical officer of the union, at the expense of the union, is, for 
the purposes of this section, to be deemed to be in receipt of relief (s. 18). 

In the case of a lunatic as to whom a summary reception order may be 
made, a relation or friend may retain or take the lunatic under his own 
care if a justice having jurisdiction to make the order, or the visitors of the 
asylum in which the lunatic is or is intended to be placed, is satisfied that 
proper care will be taken of the lunatic. 

The limitation of the definition of " relative ” in the case of the presenta- 
tion of petitions (see s. 6, subs. (1)) or the signing of reception orders (s. 11, 
subs. (1)) is intelligible enough. But here the policy of the Act is to 
encourage offers on the part of any relation or friend of an alleged lunatic 
to undertake to maintain him; and therefore, as the justice must be 
satisfied that proper care of the lunatic will be taken, there can be no 
objection to making the definition of relation as wide as possible. 

Reception Order by two Commissioners in Lunacy. — Any two or more 
Commissioners may visit a pauper lunatic or alleged lunatic not in an 
institution for lunatics’ or workhouse, and may make a reception order on 
the certificate of a medical practitioner. 

(4) Lunatics in Workhouses. — Except in the cases mentioned below, no 
person is allowed to remain in a workhouse as a lunatic unless the medical 
officer of the workhouse certifies in writing — {a) that such person is a 
lunatic, with the grounds for the opinion; and (6) that he is a proper 
person to be allowed to remain in a workhouse as a lunatic ; and {c) that 
the accommodation in the workhouse is sufficient for his proper care and 
treatment, separate from the inmates of the workhouse not lunatics, unless 
the medical officer certifies that the lunatic's condition is such that it is 
hot necessary for the convenience of the lunatic or of the other inmates 
that he should be kept separate. 

The excepted cases are — (1) the urgent cases referred to in ss, 20 
and 21 ; (2) the case of a pauper suffering from mental disease as to whom 
before the commencement of the Act of 1890 an order has been made 
under sec. 22 of the Poor Law Amendment Act, 1867 (see s. 4, subs. 1 of 
the Act of 1891) ; (3) the case of a lunatic detained in an asylum provided 
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Poor Act, 1867, where no certificate as to sufficiency 
of accommodation is required (Act of 1891, s. 4, subs. (2)) ; and (4) the case 
of a lunatic transferred to such an asylum from a workhouse while a 
certificate or order made in regard to him there is in force. Here no further 
certificate or order is required for his detention (ibid,). (2), (3), and (4) arise 
under the Act of 1891, but that statute is to be construed as one with the 
Act of 1890 (see s. 1 of the Act of 1891). No lunatic is to be detained for 
more than fourteen days in a workhouse against his will, except under the 
order of a justice (s. 24), supported by the certificate of a medical prac^ 
titioner (s. 24, subss. (3) and (4)) not an officer of the workhouse, and by the 
certificate of the medical officer. 

There are to be attached to every order made by a justice under s. 24 
of the Act of 1890 the medical certificates on which such order is founded 
(s. 5, Act of 1891). This last provision facilitates the keeping of the orders 
and certificates together for inspection by the Commissioners in Lunacy. 

Where a pauper lunatic is discharged from an institution for lunatics, 
and the medical officer of the institution is of opinion that the lunatic has 
not recovered, and is a proper person to be kept in a workhouse as a lunatic, 
the medical officer shall certify such opinion, and the lunatic may thereupon 
be received and detained against his will in a workhouse without further 
order on the certificate of the medical officer of the workhouse (s. 25). 

Chronic lunatics, not being dangerous, who are in an asylum and have 
been selected and certified by the manager of the asylum as proper to be 
removed to the workhouse, may be so removed by order of the visitors 
of the asylum, with the consent of the Local Governinent Board (s. 26, 
subs. (1)). 

The object of the subsection is to enable visitors, by the removal of chronic 
patients, to make provision for the removal into asylums of all recent and 
probably curable cases. The application must originate with visitors. No 
application received directly from a Board of Guardians can be entertained 
(Minute, 25th November 1863, 18th Eep. Commissioners in Lunacy, 74). 

Lunatics so received under this section continue patients on the books 
of the asylum for the purposes of the Act of 1890, so far as it relates to 
lunatics removed to asylums {ibid. subs. (2)). 

These purposes are : the removal of a lunatic to a workhouse under this 
section is not to affect his subsequent treatment (ss. 39-53), removal (ss. 58 
et seq.), discharge (ss. 72 et seq.), or chargeability (ss. 286 et seq.\ or the rights 
of the guardians in regard to his property (ss. 299, 300). As to examination 
of lunatics in workhouses, see Circular of L G. B., 1st June 1896. 

Institutions in which Lunatics may be received . — Subject to the restric- 
tions — (1) that a lunatic is not to be sent to an asylum out of the place 
from which he is sent unless on the ground of deficiency of room or for 
special circumstances (s. 27, subs. (2)) ; (2) that a pauper lunatic is not to 
be received into an asylum other than an asylum belonging wholly or 
in part to the county or borough in which the place where he is or is 
settled is situated, except under a subsisting contract (subs. (3)); every 
summary reception order, and every reception order made by two or more 
Commissioners, may authorise the reception of the’lunatic named in the order 
not only into an asylum of the county or borough in which the place from 
which the lunatic is sent is situate, but also into any other institution for 
lunatics. As to workhouses situate in county, not including union, see 
Lunacy Act, 1891, s. 6. 

As to removal of lunatic becoming pauper, see Act of 1891 (see s. 19). 

Bequirermnis of MeeepHon Orders and Medical Certificates , — A medical 
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certificate (a) must be made and signed by a medical practitioner#^& 128 , 
suba <l)). Medical practitioner" means a medical practitioner (1) duly 
registered under the Medical Act, 1868, 21 & 22 Viet. c. 90, and the 
Acts amending the same, and the Medical Act, 1886, 49 & 50 Viet, 
c. 48 ; and (2), semJfo, residing within the jurisdiction (s. 341) ; (b) where 
a reception order is founded on, must state the facts upon which the 
certifying medical practitioner has formed his opinion, distinguishing facts 
observed by himself from facts communicated by others (s. 28, subs. (2)) ; 
(c) if accompanying an urgency order, must contain a statement that it is 
expedient for the welfare of the alleged lunatic, or for the public safety, 
that he should be forthwith placed under care and treatment, with the 
reasons for such statements (s. 28, subs. (3)). 

The medical practitioner who signs the medical certificate, or where 
two certificates are required, each medical practitioner who signs a 
certificate, must have personally examined the alleged lunatic in the case 
of an order upon petition not more than seven (and, see s. 29, subs. (3), in 
the case of an urgency order, not more than two) clear days before the 
date of the presentation of the petition, and in all other cases not more 
than seven clear days before the date of the order (s. 29, subs. (1)). 

Where two medical certificates are required, each medical practitioner 
signing a certificate must examine the alleged lunatic separately from the 
other Js. 29, subs. (2)). 

The petitioner or person signing the urgency order, the husband or wife 
(see 39 & 40 Viet. c. 41), father or father-in-law, mother or mother-in-law, 
son or son-in-law, daughter or daughter-in-law, brother or brother-in-law, 
sister or sister-in-law, partner or assistant of such petitioner or person, are 
disqualified for signing (s. 30). The usual medical attendant should if 
possible sign one certificate in the case of a private patient (s. 31). 

Sec. 32 of the Act of 1890 disqualifies from signing certificates persons, 
and the relatives by blood or marriage, and the partners or assistants, of 
persons, who have a professional interest in the institutions or houses into 
which the patients concerned are to be received. It completes the 
re-enactment and extension (in conformity with the suggestion of the 
Commissioners in Lunacy in their 33rd Annual Keport, p. 130) of sec. 12 
of the Lunacy Act, 1853, and sec. 76 of the Lunatic Asylums Act, 1853. 
Commissioners and medical visitors are also disqualified (s. 33). 

Sec. 34 subs. (1) provides for amendment of orders and certificates by 
the person signing the order or certificate. Subs. (2) provides for the 
initiative being taken by the Commissioners, but extends only to certificates. 
An amendment under this section when made and sanctioned relates back 
to the date of the order or certificate (subs. (3)). 

No amendment can be made after fourteen days (which means all days, 
Sundays, etc., included) from the reception, and the power of the Com- 
missioners to require amendments in certificates is subject (see subs. (2)) to 
the condition that the certificate must be duly amended within fourteen 
days after the reception. 

A patient detained under an order or certificate, materially defective 
(as to what are material defects, see Zowe v. Ibcc, 1887, 12 App. Cas. 206), 
and not amended in the prescribed manner within fourteen days after the 
reception, will be discharged if the Commissioners think fit (subs. (2), and 
ss. 75 and 76), and is also entitled to bring an action for false imprisonment 
against the person receiving and detaining him. 

A reception order is a sufficient justification (a) for the conveyance of 
the lunatic by the petitioner, or someone authorised by him, or in the case 
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of anXSrder not made on petition, by the person named in the order, to the 
place mentioned ; (b) for his reception and detention there ; and (c) for his 
recapture if he escapes (see s. 85). The order affords a good justification, 
although the person named in it is not in fact insane {Norris v. Seedy 1849, 
3 Ex. Eep. 782, and Mackintosh v. Smithy 1865, 4 Maqq. H. L. Cas. 913). The 
patient in such a case may obtain release by habeas corpus or by application 
to the Commissioners in Lunacy (s. 75). 

Duration of Reception Orders, — A reception order expires at the end of 
one year from its date, unless extended by the Commissioners in the case 
of institutions for lunatics, or the patient is re-certified ; (as to extension by 
Commissioners, see s. 38, subss. (2) and (4) ; as to re-certification, see Act 
of 1891, s. 7). The detention of a lunatic after expiry of a reception order 
is a misdemeanour (s. 38, subs. (7)). 

Care and Treatment, 

Private Patients, — A report as to the mental and bodily condition of the 
patient is to be sent to the Commissioners in Lunacy at the expiration of a 
month after reception (s. 39, subs. (1)). In the case of licensed houses, a 
copy of this report is laid before the visitors. Elaborate provision is made 
for visiting of the patients in both cases thereafter (s. 39) ; special visits may 
also be paid, and the Commissioners may make orders for discharge {ibid). 
Mechanical Restraint, — “Mechanical means of bodily restraint” (as to 
meaning of which, see Eegulations of Commissioners in Lunacy, 1895) are 
not to be applied to any lunatic, unless the restraint is necessary for purposes 
of surgical or medical treatment, or to prevent the lunatic from injuring 
himself or others (s. 40, subs. (1)) ; and there are provisions for a medical 
certificate being granted after the use of restraint, describing the means and 
occasion of its exercise {ibid, subss. (2) and (3)), also for records of all cases 
of such exercise being kept {ibid, subss. (4) and (5)) ; as to the use of “ the 
pack,” see the case of Thomas Weiry Pari. Pap. 1895, c. 395. 

Correspondence. — The manager of every institution for lunatics, and 
every person having charge of a single patient, is required to forward 
unopened all letters written by any patient and addressed to the Lord 
Chancellor or any Judge in Lunacy, or to a Secretary of State, or to the 
Commissioners, or any Commissioner, or to the person who signed the order 
for the reception of the patient, or on whose petition such order was made, 
or to the Chancery Visitors or any Chancery Visitor, or to any other 
visitors or visitor, or to the visiting committee, or any member of the 
visiting committee of the institution, in which any patient writing such 
letters may be, and may also at his discretion forward to its address any 
other letter if written by a private patient (s. 41, subs. (1)). A penalty of 
£20 (maximum) is prescribed for contravention of the provision as to 
correspondence {ibid. subs. (2)). Notices as to the rights of private patients 
to have letters forwarded, or interviews with Commissioners, are to be 
posted up in institutions for lunatics (see Order of Commissioners, 14th 
May 1890) ; a maximum penalty of £20 is prescribed for offences (ibid. 
subs. (4)). 

A certifying practitioner ihay not be the regular medical attendant of 
a private patient (s. 43, subs. (1)). A Commissioner or visitor is also dis- 
qualified for professional attendance (subs. (2)). 

Any one of the Commissioners in Lunacy, as to patients confined in an 
institution for lunatics or other place (not being a jail) authorised to be 
visited by the Commissioners, and any one of the visitors of a licensed 
house, as to patients confined in such house, may at any time give an order 



ASYLUMS 


in writing under his hand for the admission (either for a limited wimber 
of times or at all reasonable times) to any patient of any relation or friend, 
or of any medical or other person whom any relation or friend desires to 
be admitted to him (s. 47). 

The words ‘‘other person” cover the case of persons who are not 
relations or friends, but who, for instance, are representatives of societies 
interesting themselves in preventing abuses of the lunacy law. But in such 
cases the Commissioners would probably refuse to make any order, on the 
ground that the applicants had no locus standi. The proper course for such 
persons to adopt is to apply to have the patient examined under sec. 49 inf. 
There is a maximum penalty of £20 for obstruction or refusal of admission 
by a manager, unless he has reasonable ground for such refusal. ^ 

Sec. 49 of the Lunacy Act, 1890, adopting the Scotch practice, 
provides that any person may, with the sanction of the Commissioners, on 
showing good cause for the step, send two medical men at any time to test 
the condition of any patient under restraint. The Act also provides for 
inquiries {a) by the Lord Chancellor, through the Masters in Lunacy ; or (&) 
the Commissioners ex proprio mot% as to property of persons detained 
as patients (s. 50), and for searches as to whether a particular person has 
been confined (s. 51). 

The employment of males in the personal custody of females, except on 
occasions of urgency, is prohibited under a maximum penalty of £20 
(s. 53). 

Any two visitors of an asylum, with the advice in writing of the medical 
officer(compare Eules of Commissioners in Lunacy,1895, r. 1 9, (2)), may permit 
a patient in the asylum to be absent on trial so long as they think fit (s. 55 
subs. (1)). The authority under which a patient was sent to an asylum does 
not need to be renewed during his absence on trial, although the ordinary 
time for its expiration arrives (see s. 37, subs. (2)) ; and if he does not 
return at the expiration of his leave, he may be retaken, as in the case of an 
escape (see s. 55, subs. (8)). An allowance may be made to a pauper 
lunatic during absence (s. 55, subs. (2)). 

The manager of any hospital or licensed house may (a) send or take, 
under proper control, any private patient, or two or more private patients, 
to any specified place, or to travel in England, for such period as may be 
thought fit for the benefit of his or their health ; (b) permit a private 
patient to be absent upon trial for such period as may be thought fit. 

The previous consent is required of a Commissioner, or in the case of a 
liospital of two members of the managing committee, or in the case of a 
house licensed by justices of two of the visitors (s. 55, subs. (4)) ; and it is 
generally necessary to obtain and produce to the consenting authority (ibid, 
subs. (5)) the approval in writing of the person on whose petition the 
reception order was made, or by whom the last payment on account of the 
lunatic was made. Similar powers as to granting absence on leave are 
possessed by Commissioners as regards hospitals and licensed houses, and 
by two visitors in the case of houses licensed by justices {ibid, subs. (6)) ; also 
by persons in charge of single patients, with previous consent of Commis- 
sioners (s. 56). 

Boarding-out Lunatics , — The visiting committee of an asylum may 
give over to the custody of a relative or friend any pauper lunatic confined 
in such asylum, if the guardians of the union to which the lunatic is 
chargeable or the local authority liable for his maintenance approve 
(s. 57, subs. (1)). ^ 

The authority liable for the maintenance of the lunatic is to pay to the 
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person^ whom the lunatic is delivered a reasonable allowance for main- 
tenance, not exceeding the expenses which would be incurred on his account 
if he were in the asylum (s. 67, subs. (2) ; and see s. 24, subs. (2) (/), of 
the Local Government Act, 1888). 

Removal of Lwmtics , — The Lunacy Acts providecfor the removal (1) of 
private patients or single patients from an institution for lunatics or private 
charge by the person authorised to discharge the patient (s. 58 of Act of 1890), 
or by Commissioners; (2) of single patients, on death of person so having charge 
of the lunatic (s. 59 ibid, subs. (2)); (3) of lunatics in workhouses, by 
Commissioners, subject to a right of appeal by guardians to a Secretary of 
State (s. 60 ibid, subss. (1) and (2) ; (4) of a pauper lunatic in a hospital 
or licensed house, by the authority liable for his maintenance (s. 61, subs. 
(1)), to the workhouse of the union to which the lunatic is chargeable, or if 
the lunatic is chargeable to a county or borough, to the workhouse of the 
union from which he was sent to the hospital or licensed house (Act of 
1891, s. 11 ; (5) of a lunatic boarded out into an asylum, by the visiting 
committee (s. 63) ; (6) of a pauper into a county asylum, by two justices 
(s. 64); (7) of a pauper from an asylum into an institution for lunatics, 
by two visitors, subject to restrictions (as to which, see s. 67). 

Eemoval orders are in duplicate, and are a sufficient authority to the 
person executing them (s. 70, subs. (2)). 

An alien lunatic may be sent back to his own country, by Secretary of 
State’s warrant, on the initiative of his friends (s. 71, subs. (1)). 

A Secretary of State’s warrant is a sufficient authority to the master of 
any vessel to receive and detain the lunatic on board and convey him to his 
destination (s. 71, subs. (2)). 

Discharge of Lunatics , — A private patient detained in an institution for 
lunatics, or under care as a single patient, may be discharged if the person 
on whose petition the reception order was made, by writing under his 
hand so directs (s. 72, subs. (1)). 

The discharge of a lunatic may be obtained by habeas cor'pus ad 
subjiciendum. The writ may be issued either during the sittings 
or in vacation, and be made returnable at Chambers in vaca- 
tion. An affidavit in support of the application is necessary from the party 
who claims the writ, or else an affidavit from some other person to the effect 
that the party on whose behalf the writ is claimed is so coerced as to be 
unable to make an affidavit {Canadian Prisoners' Case, 1839, 3 St. Tri. N. S. 
963), and that the party promoting the application was duly authorised by 
the lunatic {Ex parte Child, 1854, 15 C. B. 238). The Court has jurisdiction 
in virtue of sec. 5 of the Judicature Act, 1890, 53 & 54 Viet. c. 44, to grant 
costs against the unsuccessful party upon an application for a writ of 
habeas corpus {B, v. Jones, 1894, 29 L. Jo. 342). A person applying bond 
fide, or apparently bond fide, for a writ of habeas corpus ought to be shown 
the documents under which the detention is justified {In re J, G, Dell, 1891, 
35 Sol, J, 783 ; In re Carter, 1893, 95 L. T. Jo. 37). See further as to habeas 
corpus. Short and Mellor’s Practice of the Crown Office, p. 335, and Wood 
Eenton on Lunacy, pp. 242 and 1082. Or, if that person is dead or 
incapable — and in the case of a pauper originally classified as a private 
patient — the person who made the last payment on account of the patient, 
or the husband or wife, or if there is no husband or wife, or the husband or 
wife is incapable as aiPoresaid, the father, or if there is no father, or he is 
incapable as afor^aid, the mother of the patient, or if there is no mother, 
or she is incapable, then any one of the nearest of kin of the patient 
(i6wi. subs. (2)) ; or, in default, the Commissioners in Lunacy. 
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A pauper in a hospital or licensed house may be discharged ty the 
authority liable for his maintenance (s. 73). 

A patient is not to be discharged in the last two cases in the face of an 
adverse certificate of the medical officer or medical attendant, without the 
written consent of the^Commissioners in Lunacy (s. 74). 

The Acts also provide for the discharge by visitors of lunatics in a 
licensed house and of patients in asylums (ss. 77 and 78), for the discharge 
of paupers by relatives or friends (s. 79), — notice of discharge being 
given to the relieving officer of the union to which the lunatic is charge- 
able, or the clerk of the local authority liable for his maintenance (s. 80, 
subs. (1), a provision enacted in consequence of Liverpool Overseers v. 
Lancaster Lunatic Asylum, 1380, 5 Ex. I). 215, — and for the discharge 
from workhouses by the guardians (s. 81). 

Any person who considers himself to have been unjustly detained as a 
lunatic is entitled, on his discharge, to obtain from the Secretary to the 
Lunacy Commissioners, free of expense, a copy of the documents on which 
he was confined (s. 82). 

Patients are, of course, entitled to discharge on recovery (see s. 83). 

Every coroner shall, upon receiving notice of the death of a lunatic 
within his district, if he considers that any reasonable suspicion attends the 
cause and circumstances of the death, summon a jury to inquire into the 
same {sec. 84). 

A post-mortem examination may be ordered whether an inquest is held 
or not, and the Commissioners in Lunacy, in their 35th (p. 83) and 
36th (p. 90) Annual Keports, have placed great emphasis on the 
importance of such examinations being held in all cases. As to fees of 
medical practitioners in connection with coroners’ inquests or post-mortem 
examinations, see s, 22 of the Coroners Act, 1887. 

Escape and Recapture , — If any person detained as a lunatic under the Act 
of 1890 escapes, he may, without a fresh order and certificate or certificates, 
be retaken at any time within fourteen days after his escape by the manager 
of the institution for lunatics, or the master of the workhouse in which 
he was detained, or any officer or servant thereof respectively, or by the 
person in whose charge he was as a single patient, or by anyone authorised 
in writing by such manager, master, or person (s. 85). 

As to penalties on managers, etc., for permitting an escape, see s. 323. 
As to notices on escape' and recapture, see rule 23 of the Kules of the 
Commissioners in Lunacy, 1895. As to escape from England to Scotland 
or Ireland, see s. 86 ; from Scotland into England or Ireland, s. 87 ; from 
Ireland into England or Scotland, ss. 88 and 89. 

The retaking may be justified under an order and certificate in proper 
form, although the person named therein is not a lunatic {Norris v. Seed, 
1849, 3 Ex. Eep. 782). 

Visitation of Asylums ,— from the incidental visitation of asylums 
by Commissioners and visitors in consequence of the special reports as to 
mental and bodily condition already referred to, and the incidental visita- 
tion of lunatics, so found, by the order of the Masters in Lunacy (a subject 
which will be dealt with in the article on Lunacy), the Engdish lunacy law 
provides a complete system for the regular periodical visitation of every 
kind of receptacle for the insane. The duties of visitation are divided 
between the Commissioners in Lunacy, the Chancery Visitors, and various 
other visitors and visiting committees, the respective powers and positions 
of whom must now be briefly described. 

The Commissioners in Luncucy , — ^There are ten Commissioners — -four 
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uapaicf'and six paid, of whom three are legal and three are medical, 
appointed and removable by the Lord Chancellor. A medical Commissioner 
must be a medical practitioner (s. 150, subs. (1)) — no standing in. point of 
time nor any requirement that he should be in actual practice is prescribed 
as a qualification. A legal Commissioner must be a practising barrister of 
not less than five years' standing (s. 151, subs. (2)). A paid Commissioner 
is not allowed to hold or carry on any other office or any profession or 
employment from which any profit is derived (s. 150, subs. (3)), and a 
Commissioner is disqualified if he is, or within one year prior to his appoint- 
ment has been, interested in a licensed house (s. 158, subs. (1)), or becomes 
so (ibid, subs. (2)). Each of the paid Commissioners receives a salary of 
£1500 a year. The Commissioners in Lunacy have a secretary, — a 
barrister of not less than seven years' standing, — who is eligible for a 
legal Commissionership, and receives a salary of £800 a year — and an office 
of their own at 19 Whitehall Place, London, S.W. 

The Chancery Visitors, — There are three Chancery Visitors — two medical 
and one legal, appointed and removable by the Lord Chancellor, and each 
receiving a salary of £1500 a year. The qualification of a medical visitor 
is that he should be a medical practitioner in actual practice, and of a 
legal that he should be a barrister of not less than five years' standing 
(s. 163). A Chancery Visitor is not to be engaged in the practice of his 
profession, and is disqualified by having been within two years preceding 
his appointment, or by becoming directly or indirectly, interested in a 
licensed house (s. 165), The Chancery Visitors and the Masters in Lunacy 
(as to whom, see article Lunacy) together form a Board, and have offices 
in the Eoyal Courts of Justice (s. 167). The Lord Chancellor has power 
iinder the Act of 1890 to amalgamate the three lunacy departments above 
described, or any two of them (s. 337). 

Visiting Committees of Asylums, — ^Every asylum has a visiting com- 
mittee of not less than seven members, appointed by the local authority 
(s. 169), usually at its quarterly meeting in November. Each visiting 
committee holds office till the election of their successors (s. 172), and 
members of visiting committees are not to be interested in contracts 
entered into, or work done for, the committees (s. 174, subs. (1)). These 
prohibitions do not, however, extend to the position of shareholder in 
a company {ibid, subs. (2)). The meetings of visiting committees of county 
councils are governed by sec. 82 of the Local Government Act, 1888. As to 
meetings of other visiting committees, see s. 175, subs. (2) of Act of 1890. 

The staff of an asylum consists of a chaplain (in priest's orders), licensed 
by the bishop (who has power to revoke the licence) (see R, v. Justices of 
Middlesex^ 1842, 2 Q. B. 445), a resident medical officer, a superintendent, 
A clerk, and a treasurer — all appointed by the visiting committee (s. 276). 
As to pensions and superannuation of officers, see ss. 280-282, and 
Poor Law Officers Superannuation Act, 1896. Lunatics of a religious 
persuasion other than that of the Church of England may be visited 
by a Nonconformist minister of their own persuasion (see ss. 277-280, 
subs. (3). 

Visitors of lAcensed Houses, — The justices of every county and quarter 
sessions borough not within the immediate jurisdiction of the Commissioners 
(as to which, sec s, 208, subs. (1)) annually appoint three or more justices, 
and also one medical practitioner, or more, to act as visitors of licensed 
houses within the county or borough (s. 177, subs. (1)). 

A person is not qualified to be a visitor or clerk, or assistant clerk, to 
any visitor, who is or within one year prior to his appointment has been 
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intereeted in a licensed house {ibid. subs. (3)), and the acquisition of ^ch an 
interest is a disqualification. 

The annual appointment of visitors is made by justices of a county 
at their Michaelmas quarter sessions, and by justices of a borough at 
special sessions, to be held in the month of October ; other appointments 
may be made by justices of a county at any quarter sessions, and by justices 
of a borough at special sessions, to be held at the same time as any quarter 
sessions (s. 177, subs. (7)). 

A visitor cannot be appointed by the justices of a borough without the 
consent in writing of the recorder of the borough (s. 180). 

The visitors meet at such times and places as they may think proper 
(s. 181, subs. (1)). 

Duties of Gliamery Visitors, — ^Tlie Chancery Visitors visit lunatics 
so found by inquisition at such times and in such rotation and manner as 
the Eules in Lunacy, or as any special order of the Judge in Lunacy, 
direct (s. 183, subs. (1)). 

Every lunatic is personally visited and seen by one of the Chancery 
Visitors twice at least in every year, and the visits are so regulated that the 
interval between successive visits in no case exceeds eight months (ibid, 
subs. (2)). Every lunatic resident in a private house is, during the two 
years next following inquisition, visited at least four times in every year. 

The Chancery Visitors also visit persons alleged to be lunatics, on the 
direction of the Judge in Lunacy. 

The Chancery Visitors, after each visit, make a report in writing of the 
state of mind and bodily health, and of the general condition, and also of 
the care and treatment, of each person visited, and these reports are sub- 
mitted to the Lord Chancellor (s. 185, subs. (1)). 

The Chancery Visitors may make separate or special reports (subs. (2)). 

The reports of the Chancery Visitors are filed and kept secret in their 
office, are not open to the inspection of any person save the members of the 
board of visitors, and the Judge in Lunacy and such persons as he specially 
appoints (s. 186, subs. (1)). 

And all the reports relating to any particular patient are destroyed on 
his death, or on the inquisition being superseded, or being vacated and dis- 
charged on a traverse, unless the Judge in Lunacy, within fourteen days 
after the supersedeas, or the vacating and discharge on a traverse, specially 
orders that they be not' destroyed until the lunatic’s death (subs. (2)). 
As to such reports, see Roe v. Nix [1893], Prob. 55. 

Visitation of Lunatics in Asylums, 

Two or more Commissioners, one medical and one legal, once at least in 
each year visit every asylum and make inquiries as to the condition of the 
patients, etc. (s. 187, subs. (1)). 

Any one or more of the Commissioners may at any time visit any 
asylum with the like powers (s. 187, subs. 2). 

At least two members of the visiting committee together, once at least 
in every two months, inspect every part of the asylum, and see every 
patieniD therein, so as to give everyone, as far as possible, full opportunity 
of complaint (s. 188). 

A single member of the committee has no power of visitation in the case 
of asylums. Aliter, as regards licensed houses within the jurisdiction of 
visitors appointed by justices, see s. 193, subs. (1). 

Lunatics received under a contract are visited by two or more members 
of the visiting committee at least once in every six months (s. 189). 
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visiimg committee lay before each local authority to which the 
asylum belongs, at their quarterly meeting in November, or at such other 
time as the local authority appoint, a report in writing of the state and 
condition of the asylum, etc. (s. 190, subs. (1)), and a copy of this report is 
to be sent to the Commissioners in Lunacy by the clerk to the visiting 
committee within twenty-one days after it has been laid before the local 
authority (Eules of the Commissioners in Lunacy, 1895, r. 30). 

Lunatics in Hospitals and Licensed Houses, — Every hospital and licensed 
house may at any time, by day or night, be visited by any one or more 
of the Commissioners (s. 191, subs. (1)). 

Every licensed house within the immediate jurisdiction of the Com- 
missioners Xsee s. 208, subs. (1)) is visited six times a year, namely : {a) 
four times by not less than two Commissioners, one medical and one 
legal ; and (h) twice by one or more of the Commissioners (s. 191, subs. (2)). 

Every licensed house not within the immediate jurisdiction of the 
Commissioners shall be visited twice a year by not less than two Commis- 
sioners, one medical and one legal (subs. (3)). 

Every hospital is visited once a year by not less than two Commissioners, 
one medical and one legal (subs. (4)). 

Every licensed house within the jurisdi 9 tion of visitors appointed by 
justices may at any time, by day or night, be visited by one or more of the 
visitors (s. 193, subs. (1)), and must be visited {a) four times a year by not 
less than two of the visitors, of whom one is to be a medical practitioner; 
and (6) twice a year by one or more of the visitors. 

As to the chief heads of the Statutory Inquiry see Appendix Q. to the 
32nd Eeport of the Commissioners in Lunacy, and p. 88 of that report. 

The inquiries of all the visitors are to be facilitated by the asylum 
authorities, and penalties are prescribed for concealment (s. 195, subs. (1)) 
and obstruction (s. 321). 

Visits to Single Patients, — Single patients in unlicensed houses are 
visited once at least in every year by one or more Commissioners (s. 198). 

The county or borough visitors have power to visit single patients 
detained in unlicensed houses in the county or borough (s. 199, subs. (2)). 

Visits to Paupers in certain Gases, — Paupers in institutions for lunatics 
may be visited by a medical practitioner appointed by the guardians of a 
union and also the guardians of any union, between eight in the morning 
and six in the evening (s. 201, subs. (1)). 

Every pauper lunatic not in an institution for lunatics, once a quarter 
is visited, if not resident in a workhouse, by the medical officer of the 
union or district in which the lunatic is resident, and, if resident in a 
workhouse, by the medical officer of the workhouse (s. 202, subs. (1)). 

A pauper lunatic is a lunatic (definition of, s. 341) who is in receipt of 
relief. 

Any one or more of the Commissioners may at any time visit work- 
houses in which there is or is alleged to be any lunatic (s. 203). 

The Local Government Board institutes from time to time inquiries with 
reference to lunatics in workhouses, in virtue of its general control over its 
officers. 

Special Special visits may also be ordered from time to time by 

the Commissioners, the Lord Chancellor, or the Home Secretary (s. 204). 

Lunatics in Private Families and Charitable Establishments, — These 
cases may be visited by the Commissioners, who may report in regard to 
any of them to the Lord Chancellor, who may make an order for the 
discharge of any patient (s. 206). 
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The comprehensive scheme of asylum visitation which las th^s been 
described works admirably in practice. Visitors of every grade have 
complete powers of inquiry, and the combination of periodical with unex- 
pected visitation, which is the main characteristic of the modern English 
asylum system, prev^mts the occurrence of abuses in any appreciable 
number of cases. 

Licensed Houses , — One of the problems of asylum administration which 
has long perplexed lunacy reformers, has been whether private houses 
licensed for the reception of insane persons should be continued. The 
objection to institutions of this kind derives its force to some extent from 
historical causes. It was in private madhouses that the worst abuses of 
the old asylum system flourished, and the impression that such abuses 
were inherent in the ‘‘private profit’' principle has survived all the 
successful efforts of reformers to eradicate them from the English asylum 
system. The principle of “private profit” has, however, its disadvantages, 
although these are counterbalanced by the fact that the proprietor of a 
licensed house has a greater incentive to hasten the cure of his patients 
and see to their comfort than the paid officials of an asylum. 

Under the Lunacy Act, 1890, the Commissioners m liUnacy exercise 
the licensing jurisdiction in the following places : — The cities of London 
and Westminster, the counties of London and Middlesex, and the follow- 
ing/parishes and places — Barnes, Kew, Green, Mortlake, Merton, Mitcham, 
and Wimbledon, in the county of Surrey; Southend, in the county of Kent; 
and East Ham, Leyton, Leytonstone, Low Leyton, Plaistow, West Ham, and 
Walthamstow, in the county of Essex; and also every other place, if any, 
within the distance of seven miles from any part of the cities of London or 
Westminster, or of the borough of Southwark (s. 208, subs. (1), and third 
schedule). 

In all places not within “ the immediate jurisdiction ” of the Commis- 
sioners, the licensing jurisdiction is exercised by the justices for every 
county and quarter sessions borough. The policy of the present lunacy 
law in regard to licensed houses has been — (1) While making provision for 
the protection of licensed houses in the course of being established at the 
passing of the Lunacy Act, 1889 (on which the Act of 1890 is based), and 
for the substitution of new for existing houses, to prohibit the grant of 
new licences (s. 208) ; and (2) to impose stringent conditions on the grant 
of licences in the limited class of cases which it preserved. 

Conditions on which Licences are granted. 

Before a licence is in any case granted for a house not within the imme- 
diate jurisdiction of the Commissioners, and not previously licensed, the 
Commissioners inspect and report upon its suitability (s. 210). 

A licence is not granted unless the licensee, or one of the licensees, 
undertakes to reside in the house (s. 211). As to licences to joint-licensees, 
see sec. 112. 

No addition or alteration is to te made to any unlicensed house or its 
appurtenances without the previous consent in writing of the Commissioners, 
and also of two of the visitors in the case of a house within the jurisdiction 
of visitors (s. 213). The wilful making of any untrue statement, etc., by an 
applicant for a licence to the Commissioners is a misdemeanour (s. 214). 

Licences and renewed licences are stamped with a ten shilling stamp, 
and are imder the seal of the Commissioners, or the hands of three or more 
of the licensmg justices, as the case may be, in quarter or special sessions 
assembled, and are granted for a period not exceeding thirteen months. 

VOL. I. 25 
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In ijdition to the stamp, the sum of ten shillings for every patient 
not a pauper, and the sum of two shdlings and sixpence for every 
pauper patient, are payable by licensees ; and if the total amount of such 
sums of ten shillings and two shillings and sixpence does not amount 
to fifteen pounds, then so much more is to be paid as. makes fifteen pounds 
(s. 217). 

Where a licence is granted for less than thirteen months, the payment 
may be reduced to any sum not less than five pounds (sec. 217, subs. (3)). 

The payment for a licence for a new house granted upon the transfer of 
patients from a licensed house is not less than one pound (exclusive of the 
stamp) {iUd, subs. (4)). 

Notice on change of house is to be given to the person on whose peti- 
tion the reception order of each private patient was made, or by whom the 
last payment on account of the patient was made, and to the authority 
liable for the maintenance of each pauper patient (s. 219). 

The penalty for infringing a licence is fifty pounds for each patient 
(s. 220). 

The Lord Chancellor may revoke, or prohibit the renewal of, a licence on 
the recommendation of the licensing Commissioners or justices (s. 211). 
The detention of patients after the expiration or revocation of a licence is a 
misdemeanour (s. 222). 

Moneys received for licences by clerks of the peace are paid into the 
county or borough fund, as the case may be (s. 224). And as to audits of 
accounts, see ib^, subs. (3), s. 225 ; and also sec. 66 of the Local Govern- 
ment Act, 1888. 

In every house licensed for one hundred patients, or more, there is resi- 
dent as the manager and medical officer thereof a medical practitioner 
(s. 228, subs. (1)). 

Every house licensed {a) for less than one hundred, and more than fifty, 
patients (in case the house is not kept by, or has not, a resident medical 
practitioner) is visited daily by a medical practitioner {ibid, subs. (2)); 
(6) for less than fifty patients (in case the house is not kept by, or has 
not, a resident medical practitioner) is visited twice a week by a medical 
practitioner {ibid, subs. (3)) ; {c) for less than eleven lunatics may, by the 
written authority of the Commissioners, be visited at greater intervals, 
not more, however, than once in every two weeks. 

As to the reception of boarders into licensed houses, see secs. 229 and 
230 of Act of 189U, and sec. 20 of Act of 1891. 

There were, on 1st January 1896, 75 licensed houses, of which 25 were 
metropolitan, and 50 provincial. These numbers indicate a material reduc- 
tion in the last ten years — ^in January 1886 the total number being 96; 
34 metropolitan, and 62 provincial. The total number of patients for 
whom all the houses were licensed was, on Ist January 1896, 5038 (50th 
Eeport of Commissioners in Lunacy, p. 51). 

Blistered EospitqbU , — When the agitation against the system of licensed 
houses was at its height, it was suggested by a select committee of the 
House of Commons, appointed in 1877 to inquire into the working of the 
lunacy law, that a mean might be adopted between the two extreme views. 
They considered that no alteration in the law was necessary, but that the 
matter had better be left to the spontaneous action of the public ; and that 
when there was sufficient accommodation for all classes in public institu- 
tions, such as existed in Scotland, in Cornwall, and at Cheadle in Cheshire, 
it was pqfsible that there would be no demand for licensed houses for the 
upper anl middle classes. In this opinion the committee concurred, and 
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sugg^tdd that legislative facilities ^ould be afforded by enlargex!^ent of 
the powers of magistrates or otherwise for the extension of this system. 

The provisions of sec. 207, summarised above, and of sec. 231, are in- 
tended to carry out this recommendation. The former section at once pro- 
tects vested interests, and makes provision for licensed houses in the course 
of being established at the passing of the Act of 1889, and for the substi- 
tution of new for existing houses, and prohibits the grant of new licences. 
The latter deals with the registration of hospitals. “ Hospital is defined 
as any hospital or part of a hospital or other house or institution (not being 
an asylum) wherein lunatics are received and supported wholly or partly 
by voluntary contributions, or by any charitable bequest or gift, or by 
applying the excess of payments of some patients for or towards the 
support, provision, or benefit of other patients. 

Every hospital is to have a resident medical practitioner as its super- 
intendent and medical officer (s. 230). 

When application is made for the registration of a hospital for thb 
reception of lunatics, the Commissioners depute any one or more members 
of their body to inspect it, and report to them (s. 231, subs. (l^;). 

If the Commissioners are of opinion that the hospital r)ught not to be 
registered, they shall report to the Home Secretary, who finally determines 
the point {ibid. subs. (2)). If they are of opinion, or the Home Secretary 
determines, that the hospital ought to be registered, the Commissioners 
issue a provisional certificate of registration {ibid, subs. (3)), valid gene- 
rally for six months from its date {&id, subs. (4)). 

Within three months from the date of the provisional certificate, the 
managing committee of the hospital frame regulations, and submit them 
to the Home Secretary {ibid, (5)). And see sec. 12 of Lunacy Act, 1891, 
as to power of managing committee to alter regulations. 

Upon approval of the regulations by the Home Secretary, the Com- 
missioners issue a complete certificate of registration, specifiying the total 
number of patients of each sex who may be received {ibid, subs. (6)) ; and 
the total number of patients and boarders, if any, may at no one time 
exceed that number (subs. (8)). 

A superintendent who receives a patient contrary to these provisions 
is guilty of a misdemeanour {ibid, subs. (10)). 

There is a provision in the Lunacy Act, 1891 (s, 21), for the protection 
of persons resident in the neighbourhood of registered hospitals against 
inconvenience from patients being allowed to go outside without a sufficient 
number of officers to control them. 

As to superannuation allowances, see sec. 235 of Act of 1890. 

No medical or other officer of a hospital, and no person interested or 
participating (otherwise than as a shareholder of a company) in the profits 
of any contract with, or work done for, the managing committee of a hospital, 
is qualified to be a member of that committee (s. 236). 

The accounts of every registered hospital which does not submit its 
accounts to the Charity Commissioners are audited once a year by an accoun- 
tant or auditor approved by the Lunacy Commissioners (s. 234, subs. (1)). 

The registered hospital system has not been a great success. The 
number of such hospitals is at present stationary at about fourteen (see 
50th Beport of Commissioners in Lunacy, p. 33). 

County and Borough Asylums, — Obligation to provide Asylums. 

Every “local authority,” a term which means, in this connes^ion, the 
council of every administrative county and county borough respectively 
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constiftf-ted under the Local Government Act, 1888 (s. 240 of Act of 1890), 
and the council of each of the following boroughs : — Banistaple, Bedford, 
Berwick-on-Tweed, Bridgewater, Bury St. Edmunds, Cambridge, Colchester, 
Doncaster, Grantham, Gravesend, Guildford, Hereford, King's Lynn, London 
(City of), Newark, Newbury, Newcastle-under-Lyme, New Sarum, New 
Windsor, Penzance, Poole, Eochester, Scarborough, Shrewsbury, Tiverton, 
Warwick, Wenlock, Winchester, or, in the case of the City of London, 
the common council (sched. iv., Act of 1890), is under an obligation to 
provide and maintain asylums (s. 238). 

Modes in which this Obligation may he Discharged, 

(1) A local authority may discharge this obligation in all or any of 
the following ways : — by {a) providing and maintaining an asylum alone ; 
(6) agreeing to unite with any other local authority or local authorities in 
providing and maintaining a district asylum, or for the joint use as a 
district asylum of any existing asylum (s. 242, subs. (1)). 

An agreement to unite needs the approval of the Home Secretary. 
There are further provisions for contracts between the councils of county 
boroughs and visiting committees for the reception of pauper lunatics (s. 
243, subs. (11)). Such contracts also need the approval of the Home 
Secretary {ibid. subs. (4)). 

Where a county borough has contributed to the cost of building and 
furnishing a county asylum, the existing liability of the borough council 
shall continue until a new arrangement is made (s. 244, subs. (1)) (as to the 
terms and effect of such arrangements, see s. 244, subs. (2)), and there is 
power under s. 14 of the Lunacy Act, 1891, to refer questions arising, to 
arbitration or to the Court. If the former alternative is adopted the pro- 
visions of s. 62, subs. (5), (6), and (7), of the Local Government Act, 1888, 
apply (s, 15 of Act of 1891). Where a borough contracts with a county, 
the powers of the borough to provide an asylum close on the determination 
of the contract (s. 246). Boroughs annexed to counties contribute to the 
expense of providing asylums (s. 13, subs. (1), Act of 1891). This last 
provision embodies the law in relation to the maintenance of borough 
lunatics {In re Hewlett y. Mayor etc, of Maidstone [1891], 2 Q. B. 110). The 
boroughs in question are deprived of their power to create asylums, and, 
instead, are bound to send their lunatics to the county asylums, and to 
contribute sums fixed by agreement or arbitration, under s. 62 of the Local 
Government Act, 1888. 

The Home Secretary has power to enforce the obligations resting on 
local authorities in regard to asylum accommodation (s. 247). 

Agreements to mute, — Agreements to unite are required to state — (a) the 
number of visitors to be clioseri by each contracting party ; (6) the pro- 
portion in which the expenses are to be borne and the basis upon which 
such proportion is fixed (as to this see also s. 249) ; (c) in case of joint 
user of an existing asylum, the sum to be paid towards expenses already 
incurred (s. 248, subs. (1)). 

The statutory form of agreement to unite will be found in Form 21, 
sched. ii., Act of 1890, 

An agreement to unite is reported and delivered to the clerk of the 
local authority within whose administrative area the asylum to which it 
relates is, or is to be, situated (s. 251), and a visiting committee is then 
elected (s. 253). A visiting comndttee empowered to provide asylum 
accommodation has wide incidental powers with regard to the purchase of 
lands (the Lands Clauses Acts are incorporated, except the provisions as to 
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the purchase of lands otherwise than by agreement, the sale of sup(ii*fluous 
lands, the recovery of forfeitures, etc., according to the special Act, s. 260) 
and buildings (s. 254, subs. (1)), subject to the check of the necessary 
approval of a Secretary of State {iUd, subs. (2)). Among the powers above 
referred to are additions to asylums for private patients (s. 255), enlarge- 
ment of district asylums (s. 257), the provision of burial grounds (s. 258) ; 
as to the burial of lunatics see s. 259, and consult the following cases : — 
R V. Stewart, 1840, 12 Ad. & E. 773 ; R, v. Price, 1884, 12 Q. B. D. 253 ; 
Andrewes v. Cawthome, 1744-45, Willes, 536 ; Dean ofExeter*s case, 5 Anne, 
1 Salk, 334. 

Rating of Asylums . — Lands and buildings purchased or acquired for the 
purposes of any asylum, and buildings erected on them, are, while used for 
those purposes, assessed to county, parochial, district, and other rates on the 
same basis and to the same extent as other lands and buildings in the same 
parish, township, or district. 

The local authority will therefore be considered as a hypothetical yearly 
tenant, and any profits which it may make by the admission of pauper 
lunatics from other counties or boroughs (ss. 243 and 269), or of private 
patients (ss. 241 and 271), or by the sale of produce of lana cultivated by 
the patients as part of the curative regimen of the asylum, will be taken 
into account in the assessment. 

Ih a county or borough lunatic asylum such parts of the premises as are 
occupied by the medical superintendent, medical officers, steward, chaplain, 
and other officers of the asylum whose income exceeds £150 a year, come 
within the scope of the Income Tax Acts. Such premises are not entitled 
to the benefit of the exemption in favour of Crown property solely used for 
Crown purposes {Bray v. Justices of Lancashire, 1889, 22 Q. B. D. 484). See 
now exemptions from assessment to income-tax under secs. 34 and 35 of the 
Finance Act 1894, 57 & 58 Viet. c. 30. See further as to rating of asylums 
to (a) inhabited house duty (Gawse v. Nottingham^ Lunatic Asylum [1891], 1 
Q. B. 585 ; Needham, v. Bowers, 1888, 21 Q. B. D. 436) ; {h) income tax 
Andrew's Hospital, Northampton v, Shearsmith, 1887, 19 Q. B. D. 624). 

As to the powers of visiting committees in regard to repairs, alterations, 
and improvements, see sec. 266 of Act of 1890. 

Dissolution of Agreement to unite . — A visiting committee, with the con- 
sent of the Home Secretary, may, by a resolution passed by a majority of 
the whole number of members, dissolve an agreement to unite (s. 267, 
subs. (1)). Before the dissolution takes efiect a committee must be elected, 
by each local authority concerned (subs. (2)), to fulfil the statutory obliga- 
tions as to asylum accommodation. 

Upon the dissolution of an agreement to unite, the visiting committee 
may divide the real and personal property held for the purposes of the 
agreement among the several local authorities, in the proportion of their 
respective contributions {ihid. subs. (4)). 

The Lunacy Acts also contain provisions for the cancellation of contracts 
(s. 268), and for the admission of pauper lunatics from other counties or 
boroughs under reception contracts (see sec. 269 of Act of 1890, and also 
sec. 17 of Act of 1891). 

Admission of Private Patients . — Private patients may be received into 
any asylum upon such terms as to payment and accommodation as the 
visiting committee think fit (s. 271, subs. (1)). 

As to financial arrangements, see subs. (2) ihid. 

Borrowing Powers . — For the purposes of its powers, the local authority 
may, with the consent of the Local Government Board, and subject to the 
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pirgyisijjns of the Local Gov&nment Act, 1888, and the Municipal Corpora- 
tions Act, 1882, borrow on the security of the county or borough fund, and 
of any revenue of the local authority, or on either such fund or revenues or 
on any part of the revenues, such money as the local authority require 
(s. 274, subs. (1)). , 

Expenses of Pawper Lunatics — Weekly Expenses, 

Every visiting committee is required to fix a weekly sum, not exceeding 
fourteen shillings, sufficient to defray the expenses of maintenance and 
other expenses of each pauper lunatic in the asylum (s. 283, subs. (1)). 

An extra sum, if needed, may be fixed by the local authority {ibid, 
subs. 2)). - 

Where there is more than one asylum under the control of a visiting 
committee a uniform charge is to be made in the several asylums (s. 284). 
As to whom an overplus of profits belonged to, see Proctor v. Cheshire 
County Council, 1892, 56 J. P. 532. 

Medical Fees and other Expenses. — Whenever a lunatic or alleged lunatic, 
whether a pauper or not, is examined by a medical practitioner, the justice 
directing the examination, or any other justice having jurisdiction in the 
place where the examination took place, may make an order upon the 
guardians of the union named in the order for payment of reasonable 
remuneration to the medical practitioner, and of all other reasonable 
expenses in and about the examination and the inquiry. 

The guardians may recover any sums paid under the order against 
the lunatic or alleged lunatic and his estate, and the person liable for his 
maintenance (s. 285), in the case of orders for maintenance under this 
Act. 

Liability for Expenses of Maintenance. — Expenses of maintenance are the 
reasonable charges of lodging, maintenance, clothing, and care (s. 287, 
subs. (1)). The law is as follows : Where a pauper lunatic is sent to 
an institution for lunatics, or a lunatic in such a union becomes a pauper 
(see s. 22 of the Act of 1891, and Ipswich Union v. Macclesfield Union, 1891, 
65 J. P. 134), he is chargeable to the union from which he was sent till 
the settlement has been adjudicated, or cannot be ascertained, and the 
manager of the institution gives notice of his destitution to the authority 
liable for his maintenance (s. 286, subs. (1)). Semble, the liability of the 
union for the maintenance dates from the time that such notice is given. 

The justice by whom any pauper lunatic is sent to any institution for 
lunatics, or any two justices of the county or borough in which the institu- 
tion for lunatics where any pauper lunatic is confined is situate, or from 
any part of which any pauper lunatic has been sent, or any two justices, 
being visitors of such institution, may make an order, retrospective or pro- 
spective, or partly the one and partly the other, upon the guardians of the 
union to which the lunatic is chargeable, for payment to the treasurer, or 
manager of the institution, of the expenses of maintenance of such lunatic 
(s. 287). There is no appeal against any such order {ibid, subs. (3)). 

The guardians are not, however, left without redress. They may relieve 
tihemselves from liability, under secs. 288 and 289, by showing that the 
lunatic has a legal settlement, which two justices have power to inquire 
into and adjudge, and in adjudging which they would make an order for 
payment of all expenses incurred, and for the maintenance of the lunatic, 
upon the guardians of the union or settlement; or, under s. 290, if 
cannot be ascert^ed where the lunatic is settled, by applying for and 
obtaining an order of two justices upon the treasurer of the lodal authonty 
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within whose area the lunatic was found, for fhose expenses and m^- 
tehance (see per Cockburn, C. J., in J?. v. Recorder of Northampton, 1865, 6 
B.& S. 660-1). 

All incidental expenses and expenses of maintenance of a lunatic 
removed to an institution for lunatics, who would at the time of his removal 
have been exempt from removal to the parish of his settlement or the 
country of his birth, under the Poor Eemoval Act, 1846, as amended by 
subsequent Acts, are to be paid by the guardians of the union in which the 
lunatic has acquired such exemption (s. 294). 

For the general conditions of irremovability, see article Poor Law. 
There are, however, some special points with reference to the effect of 
detention in an asylum on the settlement of pauper lunatics which must 
be noted here. 

The mere bodily removal of a lunatic, while unable to exercise any will 
of his own, is no break of residence (see R, v. Whitby, 1870, L. E. 6 Q. B. 
325). The removal of a pauper lunatic to a lunatic asylum under the pro- 
visions of any Act relating to the maintenance and care of pauper lunatics 
is not deemed a removal within the meaning of the Poor Eemoval Act, 
1846, 

The period of a wife’s confinement in an asylum at the cost of the 
guardians must be excluded in computing the time of the husband’s resi- 
dence {R, V. St. George's, Bloomsbury, 1863, 32 L. J. M. C. 217). Periods, 
however, in such a case, during which the wife, enjoying lucid intervals, 
resided with her husband, who received at those times no relief, may be 
put together, so as to constitute the period of residence necessary to confer 
upon him the status of irremovability (see Ipswich v. West Ham, 1887, 20 
Q. B. D. 407). 

The removal of any lunatic pauper to an asylum, licensed house, or 
registered hospital, under the authority of the statutes in that behalf, or of 
any pauper, otherwise than under an order of removal, from his place of 
abode in any parish of a union to the workhouse of such union, shall not be 
deemed an interruption of the residence of such pauper within the meaning 
of the Poor Eemoval Act, 1 846 ; but the time spent in such lunatic asylum, 
licensed house, or registered hospital, or workhouse respectively, and the 
time during which any person shall be relieved at the charge of the common 
fund of the union, shall be wholly excluded from the computation of the 
time of residence which, according to the provisions of such statute, will 
exempt a poor person from being removed (Poor Law Amendment Act, 
1849, 12 & 13 Viet. c. 103, s. 4). 

Charges may be paid without the orders of justices (s. 295), and the 
liability of the relations of pauper lunatics is not affected by the pro- 
visions, above summarised, as to their maintenance (s. 296). 

As to expenses of the removal, discharge, and burial of pauper lunatics, 
see 8. 297. 

Appeals.— Anj person aggrieved (see Aggrieved) by the refusal of an 
order by any justice or justices as to expenses of maintenance, etc., of 
this Act, may appeal to a court of quarter sessions (s. 301, subs. (1)). The 
determination of the Court is final {ibid. subs. (2)). 

The guardians of any union may appeal against any order adjudging the 
settlement of a lunatic, to the quarter sessions for the county or borough 
on behalf of which the order has been obtained, or in which the union 
obtaining the order is situate, or, in case such union extends into several 
counties, then to the next quarter sessions for the county or borough in 
which the institution for lunatics where the lunatic is or has been confined 
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is situalt^. Such sessious have full power finally to determine the matter 
(8. 303). 

The grounds of appeal a^e to be stated (s. 306). Formal objections are 
to be disallowed, or may be removed by amendment (ss. 307-8), and the 
decision of the Court is final (s. 310). c 

The provisions of sec. 31 of the Summary Jurisdiction Act, 1879, which 
do not apply to the appeals under consideration, deal with procedure on 
appeals from courts of summary jurisdiction to courts of general or quarter 
sessions. 

As to the recovery of expenses, see sec. 314. 

Offences connected with Asylum Administration, — (1) To receive or detain 
a lunatic, or alleged lunatic, contrary to the Act is a misdemeanour, and, in 
the case of detention in an unlicensed house, a penalty not exceeding fifty 
pounds may also be imposed (s. 315, subs. (1)). As to meaning of “ lunatic ” 
for this purpose, see R. v. Bishop, 1880, 5 Q. B. D. 259. 

(2) To receive or detain two or more lunatics in any house, unless the 
house is an institution for lunatics, or workhouse, contrary to Act (s. 315, 
subs. (2)) : misdemeanour {ihid. subs. (3)) : 

(3) Neglect to send notices on admission : misdemeanour, and in case of 
a single patient, penalty of fifty pounds may also be imposed (s. 316) : 

(4) To make wilful misstatement of material fact in any petition, state- 
ment of particulars, reception order, medical or other certificate, or state- 
ment or report of bodily and mental condition: misdemeanour (s. 317). 
No prosecution is allowed for this misdemeanour without the order of the 
Commissioners, or the direction of the Attorney-General or the Director of 
Public Prosecutions : 

(5) To knowingly make any false entry in any book, statement, or 
return, as to any matter as to which an entry is required : misdemeanour 
(s. 318): 

(6) Omission to send notice to coroner of death of single patient : mis- 
demeanour (s. 319) : 

(7) Non-compliance with the Act or rules : penalty not exceeding ten 
pounds for each day or part of a day during which the default continues, 
unless a penalty is expressly imposed by the Act of 1890, or any other Act, 
for such default. All or any part of the cumulative penalties may be 
remitted by the Court in any proper case (s. 320) : 

(8) To obstruct any Commissioner or Chancery or other visitor in the 
exercise of his powers : penalty not exceeding fifty pounds for each offence, 
and misdemeanour (s. 321): 

(9) III treatment of any patient by any person in charge : misdemeanour, 
fine or (and) imprisonment ; or penalty, not less than two nor more than 
twenty pounds for each offence (s. 322). As to the kind of custody which 
comes within the range of this provision, see Buchanan v. Hardy, 1887, 18 
Q. B. D. 486. The evidence of patients is frequently taken in proceedings 
for ill treatment. As to the conditions under which such evidence is 
admissible, see Wood Eenton on Lmiacy, pp. 682-684: 

(10) Permission by any manager, etc., of escape of patient, or secretion 
of patient by any such manager : penalty between two pounds and twenty 
pounds (s. 323) : 

(11) Abuse of any female lunatic by any person employed in any insti- 
tution for lunatics: misdemeanour; two years' imprisonment (maximum) 
with or without hard labour; consent immaterial (s. 324). As to common 
law on this subject, see B, Fletcher, 1859, Bell's C. C. 63; R, v. Fletcher, 
1886, L. E. 1 C. a E. 39 ; B, v. Barratt,18H, 43 L. J. M. C. 7. 
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The Lunacy Act, 1890, contains various provisions for the protection of 
persons prosecuted or sued for things done or omitted to be done in pur- 
suance of the statute. Thus where the charge is omission to send docu- 
ments, the burden of proof as to sending rests on the person prosecuted; 
but if he proves by the testimony of one witness upon oath that the docu- 
ment was properly addressed and put into the post in due time, or left at 
the proper office, such proof is a bar to all further proceedings in respect 
of such charge. 

Again, persons putting the law in force are not to be liable to any civil 
or criminal procedings, whether on the ground of want of jurisdiction or on 
any other ground, if they have acted in good faith and with reasonable care 
(s. 330, subs. (1)) ; and civil. proceedings may be stayed on summary appli- 
cation to the High Court or a judge, if the Court or judge is satisfied that 
there is no reason for alleging want of good faith or reasonable care {iUd. 
subs. (2)). As to this latter provision, see Williams v. Beaumont & Ihike^ 
1894, 10 T. L. E. 489, 643. And see now, as to the protection of persons 
acting in execution of a statutory or other public duty. Public Authorities 
Protection Act, 1893, 56 & 57 Viet. c. 61, s. 1. 

Criminal Lunatic Asylums . — There was no doubt at common law as to 
the power of the Courts to order the detention of criminal lunatics in safe 
custody. But prior to 1800 the practice was varying and uncertain. In 
that ^ear, however, after the acquittal of Hadfield for the attempted murder 
of George III. in Drury Lane Theatre (see article Lunacy), a question arose 
as to the provision which should be made for his detention, and the 
Criminal Lunatics Act, 1800, 39 & 40 Geo. in. c. 94, part of which is still 
in force, was passed to affirm the law on the subject. The Act of 1800 
provided that in cases of high treason, murder, or felony, persons acquitted 
on the ground of insanity (s. 1), or found insane upon arraignment (s. 2), 
may be ordered by the Court to be kept in strict custody till Her Majesty^s 
pleasure was known, and such persons were therefore palled Queen's 
pleasure lunatics. By sec. 4, insane persons by whom the Sovereign's 
person is endangered may be kept in safe custody by order of the Privy 
Council or Secretary of State pending further inquiry. The right of deten- 
tion of such persons rests in the Lord Chancellor, Lord Keeper, or Lords 
Commissioners for the Custody of the Great Seal. 

No provision of a permanent character was, however, made till 1860. 
There were criminal lunatic wards at Bethlem Hospital, and arrangements 
were made by the Government for the reception of criminal lunatics at 
Fisherton House. But nothing further was done till the establishment of 
Broadmoor Asylum in 1860, in pursuance of the Criminal Lunatic Asylums 
Act, 1860, 23 & 24 Viet. c. 75. That statute enables Her Majesty by 
warrant to appoint any asylum or place in England, that may be deemed 
suitable, to be an asylum for criminal lunatics (s. 1), and empowers the 
Home Secretary to appoint a council of supervision, as well as officers, 

■ attendants, and servants for any asylum provided under the Act, and to 
make rules for the government of such asylums (secs. 4 and 5). As yet 
Broadmoor only has been appointed under this authority, and hence the 
statute of 1860 is known as the Broadmoor Act. 

The Criminal Lunatics Act, 1838, 1 & 2 Viet. c. 14, enables justices to 
order the apprehension and conveyance to an asylum, and to inquire into 
the settlement of lunatics or dangerous idiots, and to make outlay for their 
maintenance. The authority on which the maintenance order is made has 
a right of appeal to quarter sessions. As to conditions of such appeals, see 
Appeals to Quaeter Sessions. In order to justify apprehension, the 
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circun^tances must be such as to denote both a derangement of the mind 
and a purpose of committing some indictaUe offence. 

The Lunatics Removal (India) Act, 1851, provides for the remoVal to a 
criminal lunatic asylum in this country of persons found guilty of crimes 
and offences in India, and acquitted on the ground, of insanity. See In re 
Malfby, 1881, 7 Q. B. D. 18, as to the construction of the statute. 

Similar provisions with regard to colonial criminal lunatics are con- 
tained in the Colonial Prisoners Removal Act, 1884, 47 & 48 Viet. c. 3. 
The object of the Act is to authorise the removal from any British posses- 
sion (including India) to the United Kingdom or to any other consenting 
British possession, for the purpose of undergoing the remainder of their 
sentences;' of prisoners who have been tried under the authority of Imperial 
Acts, or who at the time of committing the offences of which they are 
convicted are subject to the Army Act or the Navy Discipline Acts, and 
prisoners not coming under either of the foregoing categories whose health 
would be permanently injured by imprisonment in the possession where 
they are undergoing sentence, or whom it is expedient to remove for safer 
custody or for more efficiently carrying out the sentence. The Act also 
authorises the removal of criminal lunatics from any possession to the 
United Kingdom or to another possession. 

Although it is unlikely that the occasions for the exercise of the powers 
proposed to be created by the Act will frequently arise, cases have occurred 
from time to time in which the existence of such powers would have pre- 
vented great hardships and even cruelty to Europeans sentenced to long 
terms of imprisonment in tropical climates. 

The policy of this statute has been followed in the New South Wales 
Lunacy Convention Act, 1894, 58 Viet. (No. 5), and in the Falkland Islands 
Lunacy Ordinance, 1895 (No. 2), which enables the Governor in Council to 
send lunatics in gaols in the colony to the United Kingdom. There appears 
to be no lunatic asylum in the colony. See Journal of the Society of Com- 
parative Legislation, 1896, vol. i. pp. 25 and 102. 

For the law with reference to the arraignment and trial of persons 
alleged to be lunatics who are charged with criminal offences, see Lunacy. 

Where it appears to any two members of the visiting committee of a 
prison that a prisoner, not being under sentence of death, is insane, they have 
him examined by two legally qualified medical practitioners, Criminal 
Lunatics Act, 1884 (s. 2, subs. (3)). If the certificate is to the effect that 
the prisoner is insane, the Home Secretary may by warrant direct his 
removal to a criminal lunatic asylum (s. 2, subs. (1)). 

A similar inquiry may be instituted by the Home Secretary in the case 
of a prisoner un^r sentence of death, with similar procedure in the event of 
insanity being certified {ibid. subs. (4)). 

Where it is certified by two medical practitioners that a criminal lunatic 
(not being a person with respect to whom a special verdict has been 
returned that he was guilty of the act or omission charged against him, but 
was insane at the time (see Lunacy)) is sane, the Home Secretary may 
direct him to be remitted to prison (s, 3). 

- The Criminal Lunatics Act, 1884, contains provisions similar to those 
contained in the Lunacy Act, 1890, as to the discharge (conditional or 
absolute) and transfer of criminal lunatics, and the detention of persons 
becoming pauper lunatics. 

The expenses of maintenance of criminal lunatics are defrayed out or 
moneys provided by Parliament. Hansard, 3rd ser., vol. ccxc. p. 75; 

Com. Jo. 336, 340, 344 ; and s. 10 of Act of 1884. 
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In the case of criminal lunatics absolutely or conditionally di^harged 
(see a 5, subs- (2)), only such sum or sums as the Commissioners of the 
Treasury on the recommendation of the Secretary of State think fit, are 
contributed (subs. 2). There is power to recover charges from the lunatic’s 
estate (subs. (3)). ^ 

Criminal lunatics removed under the Lunatics Removal (India) Act, 
1851, are also an exception (subs. (4)). 

“ Criminal lunatics ” means for the purposes of the Act — (a) any person 
for whose safe custody during Her Majesty’s pleasure Her Majesty or the 
Admiralty is authorised to give order ; and (6) any prisoner whom a Secretary 
of State or the Admiralty has in pursuance of any Act of Parliament 
directed to be removed to an asylum or other place for the reception of 
insane persons (s. 16). 

[See on the whole subject of this article, Pope on Lunacy ; Archbold’s 
Lunacy ; Wood Renton on Lunacy?^ 


Asylums Boards. — l. Metropolitan , — The Metropolitan Asylum 
Board is the board of management of the metropolitan asylum district 
constituted in 1867, by order of the Poor Law Board, under the powers of 
the Metropolitan Poor Act, 1867, 30 & 31 Viet. c. 6. 

Sec. 6 of that Act provided for the institution, support, and manage- 
ment of asylums for the reception and relief of the sick, insane, or 
infirm, or other class or classes of the poor, chargeable in unions and 
parishes in the metropolis. By the above-mentioned order the unions 
and parishes enumerated in the schedule annexed thereto, being all 
wholly, or for the greater part thereof, included within the metropolis 
as defined by the Metropolitan Management Act, 1855, 18 & 19 Viet. c. 120, 
were combined into a district, now co-extensive with the administrative 
county of London, to be termed ‘‘ The Metropolitan Asylum District,” for 
the reception and relief of the classes of poor persons chargeable to some 
union or parish in the said district respectively, who may be “infected 
with or suffering from fever, or the disease of small-pox, or may be 
insane.” 

A board of management was constituted for the district, of forty-five 
members, to be elected for each union and parish according to the 
number set against its name in an appemded schedule, and of fifteen 
members to be nominated by the Poor Law Board. 

The guardians of each union or parish were to elect the managers from 
amongst themselves, or ratepayers rated to the poor-rates within the 
district upon a net annual value of not less than £40, and their term of 
office was to be for three years. 

By various orders of the Poor Law Board, the parishes have been 
redistributed amongst the unions, and certain parishes formed into unions, 
and the number of representatives altered, so that in 1886 the board 
was formed by fifty-four elected members and eighteen nominated. The 
nominated members are never to exceed one-third, of the elected members. 
The insane persons admitted into an asylum under the board, are such 
harmless persons of the chronic or incurable class as could be lawfully 
retained in a workhouse ; but no dangerous or curable persons, such as 
would require to be sent to a lunatic asylum, ought to be admitted. 

Sec. 11 of the Metropolitan Poor Amendment Act, 1869, 32 & 33 Viet, 
c. 63, to amend the above-mentioned Act, enacted that the guardians of 
any union or parish, the managers of any school “or asylum district,’ 
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might, |»ith the consent of the Poor Law Board, purchase, hire, or other- 
wise acquire, and fit up and furnish one or more ships, to be used for 
the training of boys for the sea-service; and every such ship is deemed 
a school or asylum. 

Under these powers, asylums have been set up in various parts of 
the district for small-pox, fever, and cases of imbecility; as well as 
training-ships under the directions of the Poor Law Board, or the Local 
Government Board, which from 1871 has exercised its powers and 
duties. 

The Asylum Board is a corporation with a common seal, with power to 
take and hold lands, and other property, for the purposes of the Act, 
and has the general powers of poor-law guardians as regards the asylums, 
with the like powers of borrowing money for building and necessary purposes 
connected with their management. The managers are subject to the 
orders of the Local Government Board in like manner as guardians under 
the Poor Law Acts. In an asylum for the insane, the Commissioners 
in Lunacy may depute either one of their own number, or a special 
Commissioner, to attend meetings, but not to vote. Every asylum is a 
workhouse within the meaning of the Lunacy Acts. The expenses are 
defrayed by contributions from the unions and parishes forming the 
district. 

By sec. 16 of the Valuation (Metropolis) Act, 1869, 32 & 33 Viet. c. 67, 
a duplicate of the certified valuation lists, made by the various assessment 
committees (see Assessment Committee), is directed. to be sent to the 
clerk of the managers of the board. He had the duty of printing and 
distributing the totals of the gross and rateable value in the lists to every 
assessment committee, and the overseers of every parish in the metropolis, 
and many other authorities. These duties were transferred to the clerk of 
the London County Council by the Local Government Act, 1888, s. 44. 

In an action for nuisance against the managers, by landowners adjacent 
to one of their small-pox hospitals, it was held that the powers conferred 
by the Act do not authorise the managers to create a nuisance to health 
or property, there being no direct and peremptory provision to exercise 
their powers within defined local limits {Managers of the Metropolitan Asyhm 
District v. Hill, 1881, 6 App. Cas. 193). 

2. Lancashire Asylums Board. — ^An Asylums Board for the County of 
Lancashire was constituted by the Lancashire County (Lunatic Asylums and 
other Powers) Act, 1891, 54 Viet. c. xx.), and to its administration were 
transferred the following four pauper lunatic asylums, namely, the 
Lancaster Asylum at Lancaster, the Whittingham Asylum near Preston, 
the Eainhill Asylum near Liverpool, and the Prestwich Asylum near 
Manchester. The board is constituted of thirty-eight representatives of 
the county, and of forty-nine representatives of the county boroughs (s. 3). 

It is a body corporate, by the name of the Lancashire Asylums Board, 
with perpetual succession and a common seal, and with power to hold land 
for the purposes of its constitution without any licence in mortmain, and to 
dispose of land. 

The members are annually elected in November, 38 by the County 
Council (s. 6, subs. (1)), and the rest by county boroughs {Hid. subs. (2)) in 
the following proportions : — Barrow-in Furness, 2 ; Bootle, 2 ; Bolton, 4 ; 
Burnley, 2 ; Bury, 2 ; Liverpool, 8 ; Manchester, 6 ; Oldham, 4 ; Preston, 4; 
Eochdale, 2 ; Salford, 4 ; St. Helen’s, 2 ; Stockport, 1 ; Wigan, 2. Black- 
burn had formerly four allotted to it, but has withdrawn from the arrange- 
ment, in terms of an enabling provision in the Act (s. 37). 
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Members of the board come into office on their election, and ho^i office 
until the next ensuing election, and are re-eligible (s. 5. subs. (4)). 

A member of the board is not to be interested, otherwise than as a 
shareholder in a company, either in his own name or in the name of any 
other person, in any contract entered into or work done for the board, and 
is not to derive any profit or emolument whatsoever from the funds of the 
county lunatic asylums (s. 6). 

A member of the board elected by the county council who ceases to be a 
member of the county council ceases to be a member of the board (s. 7). 

Casual vacancies are filled up by the council by whom the vacating 
member was originally chosen (s. 9). 

The rules as to meetings of the board are prescribed in a schedule to the 
Act (sched. ii.). 

At its annual meeting in November in each year the board appoints 
a visiting committee of not less than eleven members for every asylum, and 
delegates to each committee such powers and duties as it thinks fit. The 
following provisions of the Lunacy Act, 1890, apply to each visiting 
committee: — Vacancies to be filled up (s. 176, Act of 1890); Duration of 
office (s. Vl2yihid,)] Examination of accounts (s. 173, ihid.)) Members of 
visiting committee not to be interested (s. 174, ibid.) ; Meetings of visiting 
committee (s. 175, ibid, except par. 1) ; Clerk to visiting committee (s. 176, 
ibid.)J The visiting committees, in turn, may appoint sub-committees (s. 13, 
subss. (1) and (2)). 

The board may . also appoint out of its own body other committees, 
either of a general or special nature (s. 13, subs. (3)), and has practically the 
same powers, as regards the appointment of officers, as exist under the 
general Lunacy Acts. 

The board has also practically the same rights and duties with regard 
to asylum accommodation as local authorities under the Act of 1890. (See 
Asylums.) 

All expenses incurred by the board in the execution of its duties shall 
be paid out of an “ asylums fund,” and sums in the nature of revenue are 
carried to this fund (s. 23, subss. (1) and (2)). 

The sums charged for private patients and any excess created under the 
enactments are dealt with and applied as under the general Lunacy Act, 
1890 {ibid. subs. (3)). 

The amounts to be contributed by the county and the county boroughs 
respectively are estimated by the board before the Ist of March in each 
year, and divided between them according to their respective rateable values, 
with an ‘‘ added sum ” of £4000, or such other amount as may be fixed by 
agreement or arbitration (ss. 24 and 25). Payment of the respective 
amounts is enforced by the following machinery : — Before the 1st of March 
in each year the chairman of the board sends to the county council and to 
the council of each county borough a precept for payment of the amount 
due. If the precept is not complied with, two justices issue a warrant, and 
the treasurer of the board has, in regard to it, the same powers as a 
guardian or overseer for the recovery of county rates and surcharges (s. 26). 


At. — ^When “at” is used in a will or deed as descriptive of the 
situation or locality of property, its meaning is synonymous with “in.” 
But in such a phrase as “ at or within ” the word “ at ” is rather used in the 
sense of “near to,” or “adjacent to” {Evans v. Angelly 1859, 26 Beav. 202; 
Semes v. HoweSy 1878, 8 Ch. D. 758). A legacy given “at ” a particular age 
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or time^nfers a contingent interest, being equivalent to ‘' if the event shall 
happen ” {Darhes v. Sodgson, 1860, 1 Drew. & Sm. 568 ; Williams, Executors, 
1237). Generally, for the construction of “at” in wills and elsewhere, see 
Jarman, Wills \ and Stroud, 


At and from. — These words are those employed in the usual 
voyage policy of marine insurance, to denote the place or point at which 
the risk undertaken by the underwriters is to begin, whether the policy be 
on ship, freight, or cargo for that voyage. See Marine Insurance, 
nmg of Bisk- 


Atheism.— See Blasphemy; Evidence; Parent and Child. 


Attache. — One attached to an embassy or legation to learn dip- 
lomatic practice. The term is also loosely used to describe all subordinate 
secretaries of an embassy or legation. 

Attache are the lowest grade in the diplomatic hierarchy, and from 
among them secretaries of embassy and legation are usually selected. 
They enjoy the privileges and iihmimities granted to all members of 
embassies and legations (see Parkinson v. Potter, 1886, 16 Q. B. D. 162; 
Macartney v. Qarbutt, 1890, 24 Q. B. D. 368). See DIPLOMATIC Agents ; 
Exterritoriality. 


Attachment of Debts. — Proceedings by which, after any 
person has obtained a judgment or order for the recovery or payment of 
money in any Court having jurisdiction in equity, or in law and equity, he 
may, under the provisions of Order 45, E. S. C., 1883, which embodied, with 
certain alterations, the provisions of the Common Law Procedure Act, 1854, 
or of similar provisions in inferior Courts, procure an order for the payment 
to him of all debts owing or accruing due, to his judgment debtor from 
third persons, in satisfaction, or part satisfaction, of his judgment or order, 
This third person is called the garnishee, the person “ warned ” (French. 
garer or garnir, to warn) — an old term long in use before it obtained its 
special use in the proceedings for attachment of debts, or garnishee 
proceedings as they are usually called. 

The garnishee order is obtained upon an ex parte application to the 
Court or a judge, upon an affidavit made by the judgment creditor or his 
solicitor, setting forth the judgment or order, stating that it is still 
unsatisfied, that the garnishee is indebted to the judgment debtor and is 
within the jurisdiction of the Court ; and, if it is a judgment of an inferior 
Court or of a foreign tribunal, that it has been removed into Court, or been 
registered under the provisions of the Judgments Extension Acts of 1868 
and 1882, 31 & 32 Viet. c. 64, and 45 & 46 Viet. c. 31. 

For the purpose of ascertaining debts due to the judgment debtor, he 
may be examined in order that he may make the necessary disclosures 
(Order 42, r. 32). 

Upon service of the order nisi, which should be personal if possible, 
then, if the garnishee does not appear and dispute liability, he must pay 
forthwith the amount due from him to the judgment debtor, or an amount 
equal to the judgment debt, into Court ; if not, the order may be made 
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absolute, and execution issued against the garnishee, without any p:^viouB 
writ dr process, for the amount. If, on appearance, however, to the order 
nisiy the garnishee can show some bond fide ground for disputing his 
liability, an order may be made directing an issue for determining the 
question, in the same inanner as an action is tried (Order 45, r. 4) ; or a 
special case may be stated, if the question raised is one of law. 

With consent of the parties, the judge or Master may decide the 
question summarily. He then acts as arbitrator, and there is no appeal 
{Bade v. JFinser, 1878,47 L. J. C. P. 584). The garnishee may also suggest 
that the debt sought to be attached belongs to some third person ; or that 
some third person has a lien or charge upon it. In that case (r. 5), such 
person is ordered to appear and state the nature and particulars of his 
claim. 

On the hearing of this claim, or in case of non-appearance, an issue as 
before mentioned may be directed, or order made, either barring the claim, 
or such order as may be just, accoring to the circumstances. The costs, both 
of the garnishee’s appearance and that of any other party, are (r. 9) in the 
discretion of the Court or judge. The state of accounts between the 
garnishor and the garnishee will not be inquired into ; but execution will 
issue for the whole amount of the debt admitted to be due to the judgment 
debtor. But any set-off (j.i;.) or cross debt arising before the garnishee order, 
between the judgment debtor and the garnishee, may be given effect to. 

The judgment debtor need not be served with notice of the garnishee 
proceedings. 

On service of the order nisi a charge (g.v.) is created (r. 2) on the debt 
owing by the garnishee to the judgment debtor ; but not until then ; so that 
a soUcitor who had obtained a charge for costs on money in the hands of a 
receiver, and served it before the service of the garnishee order nisi, was 
held entitled to priority over the garnishor {Hamer v. Giles, 1876, 11 Ch. D. 
942). Moreover, the order does not transfer the debt so as to make the 
garnishor a creditor of the garnishee {In re Combined Weighing, etc. Go,, 
1889,43 Ch. D. 99, where the garnishor was held not entitled as a creditor 
to petition for the winding up of a company) ; nor is it a final judgment 
ill respect of which a bankruptcy notice may be issued {Ex parte Chinery, 
1884, 12 Q. B. D. 342) ; and under the Bankruptcy Act, 1883, s. 45, an 
attachment of debts is not completed so as to entitle the judgment creditor 
to retain the benefit of his attachment until he has actually received the 
debt; and payment into Courtis not such actual receipt v. Wearvng, 
1882, 17 Q. B. D. 182). 

Where money was paid by the garnishee under an order absolute, 
made owing to a mutual mistake of the garnishor and garnishee, it was held 
that the order must be set aside and the money refunded {Moore v. Penaxhey, 
1892, 66 L. T. 198) ; and see Burrell v. Bead, 1894, 10 T. L. E. 36, where the 
Court of Appeal set aside an order absolute charging a sum, which was 
proved in an issue to be not the money of the garnishee, but of another 
person. 

. On payment of the debt by the garnishee, or in case execution is levied 
upon him, this is a valid discharge to him as against the judgment debtor, 
to the amount paid or levied ; although the proceedings for attachment and 
the judgment or order against the judgment debtor may be set aside or 
reversed (r. 7). 

If the garnishee has been compelled to pay the debt to the Sheriff under 
an execution issued by the judgment debtor, on a judgment which he hw 
himself obtained against the garnishee, the latter is discharged from 
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liabilil^ to pay under the garnishee order {Turnbull v. Robertson^ 1878, 38 
L. T. 389). 

Both legal and equitable debts may be attached ; and not only a debt 
actually payable when the order is made, but a debt certain payable at a 
future day in instalments {Tapp v. Jones, 1875, L. 10 Q. B. 591) ; and the 
moment there is a judgment for a certain amount, there is a debt which 
can be attached; although judgment is not entered up until after the 
garnishee proceedings {Hdthy v. Hodgson, 1889, 24 Q. B. D. 103). 

For the cases turning upon the question whether there is " debt owing or 
accruing,'' see Chit. Arch. Pr. 928-932. The half-pay of a military or naval 
officer cannot be attached ; nor unliquidated damages, or money payable on 
a contingency ; nor debts bond fide assigned by the judgment debtor before 
judgment or attachment ; nor a superannuation allowance, being a mere 
gratuity; nor unearned salary; nor seamen's wages, under 17 & 18 Viet, 
c. 104, s. 233 ; nor labourers' wages, under the Wages Attachment Abolition 
Act, 1870, 33 & 34 Viet. c. 30; nor a dividend payable in bankruptcy 
{Front V, Gregory, 1889, 24 Q. B. D.) ; and for other cases see Chit. Arch. 
Pr. 928-932. 

A garnishee may be ordered to pay his debt to the judgment creditor 
although more than six years have elapsed since the judgment {Fellows v. 
Thornton, 1884, 14 Q. B. D. 335). 

See Execution. 


Attachment, Writ of, — The writ of attachment is one of the 
writs by which certain judgments, or orders of the Courts, may be enforced 
by way of execution (E. S.C., Order 42, 1883). As to its employment in cases 
of contempt of Court, and for committal in the like cases, see Contempt 
OF Court. The old Court of Chancery usually enforced its decrees or orders 
by this process ; and now, by Order 44, r. 1, the writ is to have the same 
effect as it formerly had when issued out of the Chancery Division. Under 
the common lawa judgment-creditor who resorted to it lost his right against 
the property of the debtor ; and it was, therefore, rarely used in the Com- 
mon Law Courts, except as a mode .of punishing a party in contempt. 
But this was never its effect in Chancery {Roberts v. Ball, 1855, 24 L. J. 
Ch. 471). 

The form of the writ is a command, addressed to the sheriff or bailiff {q.r) 
of a County Court, or the like officer in other Courts, to attach the debtor 
and bring him before the Court, to answer the disobedience or other wrong- 
doing in regard to the order of the Court. It must also be endorsed with 
the mandatory part of the judgment, or order, in question, and explain the 
purpose for which it is issued. 

If the decree or order is for the payment of money, or costs, it can only 
be enforced by this writ if the case falls within the exceptions contained in 
sec. 4 of the Debtors Act, 1869 ; the extreme limit of imprisonment being 
also thereby limited to one year. Moreover, in the case of exceptions 3 and 
4 of this section, viz. default by trustees and by a solicitor in paying costs 
which he has been ordered to pay as an officer of the Court, sec. 1 of the 
Debtors Act, 1878, 41 & 42 Viet. c. 54, enacts that the Court may, on 
inquiry, either grant or refuse the writ, or discharge from arrest or 
imprisonment. 

Other purposes for which the writ may be employed are the recovery of 
any property other than land or money, and the doing of any act, or the 
abstention from doing any act (Order 42.) 
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It is included in the term "writs of execution” by r. 8 of tbat^rder; 
and it can only be issued by leave of the Court, or a judge, to be applied for 
on notice to the party against whom the writ is to issue (Order 44, r. 2). 
The judgment or order, for non-performance of which the writ is to issue, 
must have been duly served in accordance with Order 41, r. 5, and have a 
memorandum endorsed thereon as to the consequences of neglect in obeying 
it; and service thereof must be personal, unless substituted service is 
allowed. 

The application for leave to issue the writ is made on summons or 
motion, and is usually made to a judge at chambers. The notice of motion, 
or the summons, need not be personally served, but may be left with the 
solicitor on the record {Browiting v. Sabin, 1877, 5 Ch. D. 511 ; and In re a 
Solicitor, 1880, 14 Ch. D. 152). But the practice is different where the 
application is for committal for contempt (?.u). 

Pending bankruptcy proceedings, a debtor, even if he is within the 
exceptions of sec. 4 of the Debtors Act, 1869, is protected from attachment 
(Cobhamy. Dalton, 1875, 10 Ch. 655) ; but the acceptance of a composition, 
or scheme under the Bankruptcy Act, 1883 (see Bankruptcy^), will not bind 
a creditor as to a debt or liability from which the debtor ifc^ not relieved by 
his discharge in bankruptcy, unless the creditor assents to the composition 
or scheme {Pashler v. Vincent, 1878, 8 Ch. D. 825, and Bankruptcy Act, 
1883^, s. 19). Bankruptcy, however, does not of itself prevent the writ from 
being issued, if the bankrupt has means {Shine v. Shine [1893], Prob. 289). 
Like other writs of execution (see Execution), the writ of attachment issues 
from the district registry, when a cause or matter is proceeding there ; unless 
the Court or a judge otherwise directs (Order 55, r. 4). And every inferior 
Court which has or may have jurisdiction in equity, or at law and in equity, 
and in Admiralty conferred upon it, has, or is to have, the like power of 
issuing attachment (Judicature Act, 1873, s. 89). In the County (5ourt the 
writ is delivered for execution to the high bailiff of the. Court, who is 
responsible in like manner as the sheriff. The sergeant -at -mace of 
the Mayor's Court of London, performs the same duties for that Court. 
Several writs may be concurrently issued into different counties ; but if 
more than one is executed, the party issuing them would be liable to ah 
action. 

As to execution of the writ by the sheriff, see Dan. Ch. Pr. pp. 886- 
889 ; and Chit. Arch. 951-953. 

An attachment for non-performance of a judgment or order is not bail- 
able ; and the person, if taken, must be committed to or detained in prison, 
and not suffered to go at large. 

If the sheriff returns non est inventus, alias and pluries writs may be 
issued until the party be found; but if more than a year has elapsed the 
delay must be accounted for, and proof given that the order has not been 
obeyed (see Annual Practice, 1897, p. 845). 

Upon the return of non est inventus, or if the person attached, after arrest, 
does not obey the decree or order, a commission of sequestration may be 
issued against him. 

For the purpose of obtaining his discharge before the ' expiration of the 
term of imprisonment, the party must show to the Court, or a judge, the 
commission of irregularities in the service of the order or the execution of 
the writ ; or that the act required to be done has been done. If the latter 
fact is certified by an officer of the Court, the application is ea? ; if 
otherwise, the party issuing the writ must be served with notice^ of 
the application. 

VOL. I. 26 
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Attainder. — ^This word seems primarily to signify the attain- 
ment of an end, or in legal process a conviction, but is fancifully con- 
nected with a taint or stain, so as to imply not merely the process or 
results of a conviction, but the corruption of blood supposed thenceforth 
to ensue. 

Attainder followed upon judgment (not merely conviction) in cases of 
treason or capital felony, or judgment of outlawry, in case of a capital 
offence, where the person charged fails to answer the charge before a 
Court of justice. 

By attainder in case of treason, lands were forfeited to the Crown ; 
estates of inheritance for ever, interests for life, or for years, during such 
time as they lasted. 

By attainder for a capital felony, lands were forfeited to the Crown for 
a year and a day, and then escheated to the lord of the fee. 

The Statute de Donis mitigated for a while the effect of an attainder : 
an estate tail was regarded as a series of life estates, and the attainted 
tenant only forfeited his life interest. But 26 Hen. viii. c. 13, assimilated 
estates tail in this respect to other estates of inheritance. 

The Statute 54 Geo. iir. c. 145, limited the forfeiture or escheat of real 
estate to cases of attainder for treason or murder. 

Forfeiture of goods which, previous to 33 & 34 Viet. c. 23, ensued upon 
conviction, was not a result of attainder, for attainder followed, not upon 
conviction, but upon judgment of death or outlawry. 

The doctrine of corruption of blood had a marked effect upon the descent 
of peerages. To whatever source we trace the origin of the peerage, this 
doctrine, apart from any idea of forfeiture, would destroy the succession to 
the title. The Act of George iii., above cited, applied generally to corruption 
of blood, and so narrowed the effect of attainder, in the case of dignities, 
to conviction or outlawry for high treason and murder. 

But attainder upon judgment or outlawry no longer exists ; 33 & 34 Viet, 
c. 23, abolishes attainder, corruption of blood, forfeiture and escheat, where 
these followed upon ‘‘ confession, verdict, inquest, conviction, or judgment of 
or for any treason, felony, or felo de se” Forfeiture is now consequent 
only upon outlawry. 

The process of attainder was by judgment of death or outlawry, or by 
bill. Political offences were first dealt with by Bill of Attainder in 1549. 
The Parliament of that year presented, in the form of legislation used at 
that date, a petition that the Yorkist lords might be attainted of high 
treason and their estates and dignities declared to be forfeited. At this 
time legislative procedure was changing from petition addressed to the 
Crown, followed by an ordinance, to the modern practice of sending bills 
which have passed both Houses to receive the royal assent. The petition is 
described as “ Lecta audita et matura deliberatione plenius intellecta, de 
avisamento et assensu Dominorum Spiritualium et Temporalium et Com- 
munitatis regni Anglise” {Bot Pari v. 346, 350). The king gave his 
assent, saving his prerogative of pardon, and excepting two of the 
persons whom it was proposed to attaint. This procedure differs from 
the appeal in Parliament, made by individuals to the Lords (as in 1387), 
a practice forbidden by 1 Hen. iv. c. 14, and from the impeachment in 
which the Commons charged an offender at the bar of the House of 
Lords. Henceforth Bills of Attainder superseded for nearly two hundred 
ye^s the process by impeachment, as a mode of dealing with political 
offenders. 

The procedure is like that of an ordinary public bill. The bishops take 
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full part, though in an impeachment they withdraw before judgment i^ 
riven. The bill usually begins in the Lords, though, as in the case of 
Bishop Atterbury in 1722, it may begin in the Commons. The parties 
charged may defend themselves, appear by counsel at the bar of each 
House, and call witnesess. 

A bill for reversing an attainder goes through a curious and ex- 
ceptional form. It is first signed by the Crown and presented by a Lord 
to the House of Lords by royal command ; there it passes through the 
ordinary stages, and is transmitted to the Commons, where it is essential 
that the consent of the Crown should be signified before the first reading 
of the Bill (May, Parliamentary Practice, 10th ed., 809). 

It would seem, in fact, to be an exercise of the prerogative of mercy in a 
case where, as verdict and sentence are comprised in an Act of Parliament, 
the Houses must join with the Crown in their reversal. 


Attaint. — In civil cases the verdict of a jury could at one time be 
challenged by writ of attaint, under which a jury of twenty-four was 
summoned to determine whether the first jury had sworu falsely (Hawk., 
P. C., bk. i. c. 72, s. 5 ; bk. ii. c. 22, s. 20). This procedure became chscredited 
in consequence of the assertion of the independence of jurors in BusheVs case 
(see ilURY), 1670, 6 St. Tri. 99, and obsolete when motions for new trials were 
established. It was abolished by s. 60 of the County Juries Act, 1825 
(6 Geo, IV. c. 50), with a saving as to the punishment of jurors who 
consent to be “ embraced*’ (s. 61). See Embracery. 

[The authorities on this subject are collected in Beven, Negligerxc, 
2nd ed., 277, n, 1 ; Stephen, Ili&t Grim, Law, i. 306.] 


Attempt. — 1. At common law the attempt to commit a treason, 
felony, or indictable misdemeanour, is itself an indictable misdemeanour, 
punishable by fine or imprisonment without any specified limit (Stephen, Dig. 
Grim. Law, 5th ed., art. 51 ; and see Arbitrary Punishment). By attempt 
is meant something more than (1) forming the intention to commit the offence 
(which is not punishable) ; or (2) the combining with others for the purpose 
of committing it, which is conspiracy ; or (3) the inciting others to commit 
it. Some overt act must be done which is more than intention or prepara- 
tion, and which aims at, but falls short of, the complete offence (J?. v. Ransford, 
1894,13 Cox C. C. 9 ; R, v. Henslo, 1870, 11 Cox C.C. 570). It is not necessary 
that it should have been legally or physically possible for the offender to 
commit the full offence {R. v. Brown, 1890, 24 Q. B. D. 357 ; R. v. Ring, 
1892, 61 L. J. M. C. 116 ; R. v. Williams [1893], 1 Q. B. 320). 

2. In numerous cases the attempt to commit a crime is specifically 
punished by statute either as felony (as in the case of attempts to murder) 
(24 & 25 Viet. c. 100, ss. 11-15) ; or to choke, with a view to committing an 
indictable offence (c. 100, s. 21) ; or as a misdemeanour punishable in a 
defined manner. See Abominable Crime ; Arson ; Explosives ; Malicious 
Damage. 

3. On an indictment for felony or misdemeanour, the jury may, if the 
evidence so warrants, find the accused guilty of the attempt, but only if it be 
a misdemeanour (14 & 15 Viet. c. 100, s. 9 ; JB. v. Gonnell, 1853, 6 Cox, 178). 

[See also Stephen, Hist. Grim. Law, ii. 221-225 ; Arch. Cr. PL, 21st ed., 
2, 403; 1 Euss. on Grimes, 6th ed., 195; and, for the fullest consideration, 
Mayne, Griminal Law of India, 1896, 863-863.] 
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Att0nclant Terms. — An attendant term may be defined to be 
a satisfied term which, before the enactment of the Satisfied Terms Act, , 
1846, hereafter to be further noticed, became, upon the satisfaction of the 
purposes for which it had been created, attendant upon the inheritance, 
either by construction of law or by express declaration. The origin of 
such terms was as follows. In the reign of Elizabeth, the old form of 
mortgage, which was a feoffment in fee, subject to a condition of defeasance 
upon repayment of the mortgage money with interest on a specified day, 
was superseded in practice by a demise for a long term of years, made 
either to the mortgagee, or to a trustee for him. Long terms were also 
created for the purpose of securing charges for portions, and other 
purposes, in settlements of real estate. On satisfaction of the mortgage or 
other charge, the term, unless destroyed by a proviso for cesser, subsisted 
as a valid legal estate, sufficient to maintain or defend an action of 
ejectment at law. In equity, the person in whom it was vested was 
regarded as a constructive trustee for all persons interested in the fee out 
of which the term was . derived, — ^that is, the reversion upon the term, 
— according to their respective estates or interests, whether as owners or 
incumbrancers, and in accordance with the priorities subsisting between 
them. Such a term was said to be attendant upon the inheritance by 
construction of law. Upon a sale of the reversion to a purchaser for 
valuable consideration, the term was by the common practice assigned to 
a trustee, upon trust for the purchaser and to attend the inheritance. The 
term was then said to be attendant upon the inheritance by express 
declaration. A purchaser for value who had obtained such an assign- 
ment might in equity protect himself, by means of the term, against all 
dealings with the reversion, having an origin later than the creation 
of the term, whether by way of conveyance, settlement, or incumbrance, 
of which he had no notice at the time of his purchase. Against claims to 
dower, the term, if attendant by express declaration, was a protection, 
even with notice. For detailed information upon this subject, and upon 
the general practice relating to the assignment of attendant terms, see 
Co, Lit, 2906, note (1), by Butler, s. xv.; Second Report of the Beal Property 
Commissioners, pp. 8-14 ; Bythewood's Precedents, by Parker and Stewart, 
vol. vii. p. 50 ; Jarman and Bythewood, by Sweet, vol. ix. p. 108 ; Davidson, 
Cone, Prec,, 15th ed., p. 20. 

Successive mortgages, or successive settlements, frequently gave rise 
to a succession of attendant terms ; and it frequently happened in practice 
that the abstract of the title to the inheritance was accompanied by 
abstracts of the titles to several attendant terms, much exceeding in bulk 
the title to the inheritance. Since the chief object of attendant terms was 
to enable an action of ejectment to be maintained at law, the deduction 
of the title thereto was peculiarly strict. Moreover, where some only 
of several executors had proved a will, the title to a term of years could 
not, before 20 & 21 Viet. c. 77, s. 79, be deduced through the last 
survivor, unless he had also survived the executors who had refused 
probate. By reason of these circumstances, attendant terms were the 
cause of great delay and expense. 

The Satisfied Terms Act, 1845, 8 & 9 Viet. c. 112, in effect enacted 
(s. 1) that every ^tisfied term which, either by express declaration or by 
construction of law, should, on the Slst December 1846, be attendant upon 
the inheritance or reversion of any lands, should absolutely cease and 
determine, except that such term should afford to every person the same 
protection as it would have afforded if it had continued to subsist, but had 
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Qot been assigned or dealt with after the said date; and (s. that 
every term becoming satisfied after the said date, which, either by 
express declaration or by construction of law, should after that day 
become attendant as aforesaid, should thereupon immediately cease and 
determine. 

It appears to have been held, in Shaw v. Johmn, 1861, 1 Drew. & Sm. 
412, by Kindersley, V. C., that a term which had been assigned to attend 
the inheritance would be revived upon a mortgage being made by the 
owner of the inheritance, if the transaction included an agreement that 
the term should be assigned to a trustee for the mortgagee. And in 
Ariderson v. Pignet, 1872, L. E. 8 Oh. 180, it was held that a term vested 
in a trustee for a mortgagee, who releases the mortgage debt on obtaining 
a conveyance of the equity of redemption, is not a satisfied term within the 
meaning of the Act. There may be some difficulty in reconciling these cases 
with Poe V. Pricey 1847, 16 Mee. & W. 603 ; Poe v. Moulsdale, ibid, 689. 


Attestation. — 1. Of Wills, — In the case of all wills jf personalty 
made before 1st January 1838, no signature or attestation w as necessary, but 
the Statute of Frauds, 1677, s. 5, required that all devises of lands should 
be in writing, signed by the devisor or by some other person in his presence, 
and by his express directions, and should be attested and subscribed in the 
presence of the devisor by three or four credible witnesses, or else they 
should be utterly void and of none effect. It was not necessary that the 
attesting witnesses should be present at the time of the signature of the 
will, but each witness was bound to see the testator acknowledge his signa- 
ture, and subscribe his name in the presence of the testator {Stomhouse v. 
Evelyuy 1734, 3 P. Wms. 253). The Statute of Frauds did not apply to 
wills of copyholds and leaseholds. No legatee was considered a credible 
witness, but the law on this point was altered by the Statute of 26 Geo. II. 
c. 6, which declared inter alia that an attestation by a legatee should be 
good, but his legacy void. Although no attestation of a will of personal 
property was then necessary, Sir William Grant, in Lees v. Summersgill 
(1808, 17 Ves. 508), held that this statute extended to all wills, but his 
decision was overruled m Em^nanuel v. Constable (1827, 3 Euss. & M. 438), and 
it was decided that a legacy to an attesting witness of a will of personal estate 
only was not void. 

Sec. 9 of the Wills Act, 1837, in which Act will is defined so as to 
include codicil, provides that every will shall be signed at the foot or end 
thereof by the testator, or by some other person in his presence and by his 
direction, and that such signature shall be made or acknowledged by the 
testator in the presence of tWo or more witnesses present at the same time, 
and that such witnesses shall attest and subscribe the will in the presence 
of the testator, but that no form of attestation shall be necessary. 

The Wills Act Amendment Act, 1852, exjdains at great length the 
meaning of the words “ at the foot or end thereof. 

The Wills Act, 1837, also provides that a will shall not be void by 
reason of the incompetency of an attesting witness; that a gift to an 
attesting witness or to his or her husband or wife shall be void ; but the 
evidence of the witness shall be admissible to prove the execution of the 
will ; that where, by a will, land is charged with the payment of debts, a 
creditor, or the husband or wife of a creditor whose debt is so charged, shall 
be a competent witness to prove the execution of the will ; and that an 
executor is a competent attesting witness of a will. 
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A legacy or residue bequeathed by will is not rendered void by the fact 
of a codicil to the will being attested by the legatee, where the codicil gives 
him nothing {Gurmy v. Gwrmy, 1855, 3 Drew. 208) ; nor does subsequent 
marriage of an attesting witness affect a benefit given by will to the husband 
or wife of the attesting witness {Thorpe v. Bestwick^ 1881, 6 Q. B. D. 311). 
' But it has been held that, where a solicitor attests a will, he cannot charge 
profit costs in respect of work done in relation to the estate {In re Pooley^ 
1889, 40 Ch. D. 1). 

Any soldier, being iii actual military service, or any mariner or seaman, 
being at sea, may dispose of his personal estate, as he might have done 
before tbe making of the Wills Act, 1839 ; but the wills of seamen and 
marines of the royal navy and marines must be made in accordance with 
the provisions of the Navy and Marine (Wills) Act, 1865. 

Although no form of attestation is necessary, a memorandum of attesta- 
tion, stating that the signature was made or acknowledged by the testator 
in the presence of the witnesses, both being present at the same time, and 
that they subscribed their names in his presence, is desirable, as it affords a 
presumption of due execution. In the absence of such a memorandum, the 
Court will require proof that the provisions of the Wills Act in this respect 
have been complied with. If there is an attestation clause, it is not 
essential that it should occur at the end of the will {In bonis Chainncy, 
1849, 1 Eob. Eccl. 757). 

Sec. 10 of the Wills Act, 1837, provides that an appointment by will 
may be validly executed in manner provided by sec. 9 of the same Act, 
although other forms of execution or solemnity are required by the instru- 
ment creating the power. 

2. Of Deeds , — No attestation of a deed (g'.u) is necessary at common law. 

3. Of Bills of Sale, — See Bills of Sale. 

4. Of Warrant of Attorney , — See Warrant of Attorney. 


Attorney. — A person appointed to act for another. The term was 
chiefly employed to denote either a private attorney, i,e, a person acting 
under a power of attorney as agent on behalf of another (see Power of 
Attorney), or an attorney-at-law who was a properly qualified law agent 
practising in the superior Courts of common law. In the latter sense the 
term is not now used, as by sec. 87 of the Judicature Act, 1873, it is pro- 
vided that “ all persons admitted as solicitors, attorneys, or proctors of, or 
by law empowered to practise in, any Court, the jurisdiction of which is here- 
by transferred to the High Court of Justice, or the Court of Appeal, shall 
be called Solicitors of the Supreme Court ” ; and the section proceeds to pro- 
vide that persons subsequently admitted are to be entitled to the same name. 
See Solicitor. 


Attorney, Power of .—See Power of Attorney. 


Attorney-General. — The Attorney-General is the chief law 
officer of the Crown, and a great officer of State, appointed by letters-patent, 
and he is ex officio head of the bar {q^,v,) for the time being. The history 
of the office is somewhat obscure, but it would appear to have been 
established about 1277, when an Attornatus-Eegis — as the Attorney- 
General was origihally styled— ^was appointed to protect the interests of the 
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Crown, in cases affecting it before the Courts. The appointment Vas formerly 
made “ quamdiu se bene gesserit,” but is now ‘‘ durante bene placitJ).” 

The English law officers, unlike the Lord Advocate and the Irish law 
officers, are not privy councillors (see Anson, Law and Crisbom of the 
Constitviion, pt. ii p. 192). 

The Attorney-General superintends all proceedings at law or in 
equity affecting the royal prerogative, and is also the chief legal adviser of 
the various departments of government. In the House of Commons he is 
not a member of the Cabinet, but, as a member of the government, takes 
the principal charge of legal measures and affairs. 

He prosecutes for the Crown in criminal matters and in revenue cases, 
and grants fiats for writs of error. There are many legal proceedings which 
by statute cannot be initiated without his sanction, e.g. proceedings by any 
local authority to prevent the pollution of streams (Public Health Act, 
1875, s. 69) ; prosecutions for an offence under the Public Bodies Corrupt 
Practices Act, 52 & 53 Viet. c. 69 ; and as to the recovery of penalties, see 
Public Health Act, 1875, s. 253 ; Public Health (Officers) Act, 1884, s. 2; 
Public Bodies Corrupt Practices Act, 1889, s. 4 (1). 

The Attorney-General, or, during the vacancy of the Oiiice of Attorney- 
General, the Solicitor-General {q»v,)y may, in the exercise of his discretion, file 
an information for any misdemeanour whatsoever. In cases of libel, this 
procedure is confined to libels of so dangerous a nature as to require 
immediate action on the part of the law officers of the Crown. There is 
said to have been no ex officio information filed since 1850 (Blake Odgers, 
Libel and Slander , 3rd ed., p. 450). 

The Attorney-General, as representative of the Crown in matters of 
criminal judicature, has power to enter a nolle prosequi (g'.'y.), and thereby to 
stay proceedings in any indictment or criminal proceeding, and he may do so 
ex mero motu without calling upon the prosecutor to show cause why that 
should not be done {£, v. Allen, 1862, 1 B. & S. 850). 

Writs of Certiorari are granted to remove any conviction order or 
summary proceeding, on the motion or part of the Attorney-General acting 
officially as a matter of right, whether on behalf of the prosecution or 
defence, without any affidavit, and without service of any notice on the 
justices, as required in other cases. See Short and Mellor, Practice of the 
Crown Office ; and see CERTIORARI. 

The Attorney-General attends in peerage cases, as assistant to the 
Lords' Committees for Privileges. 

In the matter of granting patents, the Crown exercises its discretion 
through the medium of the law officers and the Comptroller-General of the 
Patent Office, and the fiat of the Attorney-General is in most cases 
necessary to a petition for the revocation of a patent. See Appeals; 
Patents. 

In lunacy, the Attorney-General may, under certain circumstances, 
bring an action on behalf of an insane person. See Lunacy. 

The Courts exercise over the Attorney-General the same authority 
which they exercise over every other suitor ; and, accordingly, he would not 
be permitted to prosecute any proceeding which was merely vexatious and 
had no legal object {R, v. Br(ywny 1848, 11 Beav. 306). 

The Attorney-General is the only legal representative of the Crown in 
the Courts (J2. v. Austen, 1821, 9 Price, 142). 

But during the vacancy of the office the whole business and authority 
of the Attorney-General devolve upon the Solicitor-General (5. v. Wilkes, 
1770, 4 Burr. 2527, 2564, 2570). 
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Hie Attomey-Geaeral is an dftcer of the Crown, and in that sense only 
the of the public (A,-G. v. Brovm, 1818, 1 Swans. 288). 

He may properly take proceedings on behalf of the public when acts 
tending to the injury of the public are being done without lawful authority, 
even though no evidence be produced of actual injury having been inflicted 
(A,-0. V. ShrewAury (Kingsland) Bridge Co,, 1882, L. E. 21 Ch. D. 76, 2 ; 
Ware v. Regent's Canal Co,, 1858, 3 De G. & J. 212; A,-G, v. Cockerrmuth 
Local Board, 1874, 18 L. E. Eq. 172). 

Delay or laches {q,v,) may not be imputed to the Attorney-General, suing 
on behalf of the public, where it might be against an individual in a similar 
case {A,‘G, v. Bradfcrrd Canal Co,, 1866, 15 L. T. N. S. 9). 

Precedence. — ^After the 14th Dec. 1864, the Attorney and Solicitor 
General took precedence before all the serjeants (see Serjbants-at-Law) ; 
formerly they were accustomed to have place and audience next after the 
two most ancient of the serjeants, but before the others. 

The Attorney-General, by an order of the House of Lords, has pre- 
eminence over the Lord Advocate (1834, 2 Cl. & Fin. 482). 

Remuneration of and Right to Engage in Private Practice . — Formerly, 
the law officers were entitled to accept private practice without restriction, 
but important, although tentative, modifications of this privilege were 
introduced by regulations embodied in Treasury Minutes of 5th Dec. 
1892, and 29th June 1894. These regulations, however, were cancelled 
by a Treasury Minute of 5th July 1895, which prescribes that for 
the future the Attorney-General and Solicitor-General — who are to re- 
ceive salaries of £7000 and £6000 per annum respectively — shall not 
undertake business of any kind on behalf of private clients, and any law 
officer shall, on appointment to office, return any papers or briefs on behalf 
of private clients. Provision, however, is made for payment of fees, 
according to the ordinary professional scales, to the law officers in respect 
of such contentious business as relates to proceedings, civil or criminal, 
which have actually been commenced, and in which the Government 
represents the plaintiff, defendant, or prosecutor. 

In all cases of contentious business, save certain ones specified, a law 
officer shall not be instructed unless, in the opinion of the Attorney-General 
for the time being, it is necessary in the interest of the public service that 
a law officer should appear. 

Right of Reply. — The Attorney-General and the Solicitor-General, 
prosecuting in person, have a right of reply in all cases, whether evidence 
is or is not called for the defence (Eesolutions of the Judges, 1884, 
6 St. Tri. N. S. 32). Other counsel, even although representing the 
Crown, have no such right if the prisoner calls no witnesses. See Eeply, 
Eight of. 

The Attorney-Gemral of the Queen Consort, — The Queen Consort is, in 
law, a public person exempt and distinct from the king. She may sue and 
be sued without the King being joined ; but she has an Attorney-General, in 
whose name she sues and is sued. This privilege does not extend to a 
Queen Dowager. 

The Attorney-General to the Prince of Wales, — The Prince of Wales, 
as Duke of Cornwall, has an Attorney - General, in whose name he 
may sue and be sued for matters relating to that duchy {A,-G, to the 
Prince of Wales v. Sir T. St. Auhyn, 1811, Wight. 167, 246, 255, 256 ; 
12 E. E. 718, n.; A,-G. of the Prince of Wales v. Lamhy, 1848, 11 
Beav. 213; A^-0i of the Prime of Wales v. Crossman, L. E. 1 
381). 
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ah Attpraey-Greneral of the Coimty Palatine Court. ^ 

See County PalatinbT Court of Lancaster; and Daniell, Chancery 
Practice, 6th ed., vol, i. p. 56. 

In almost all the Crown colonies there is an Attorney-General, who is 
appointed from home by warrant under the signet and sign manual, and 
whose duties are in the main similar to those of the same officer in 
England. In self-governing colonies, the Attorney-General is appointed 
by the Administration of the colony. 

Clark, Colonial Law. 


Attornment. — The term attornment, in the strict sense which 
prevailed in the old law of real property, signified the agreement of the 
tenant to the grant of the seigniory, i.e. to become tenant to a new 
lord of the seigniory ; or of a rent ; or the agreement of the donee in tail, 
or tenant for life, or years, to a grant of a reversion or of a remainder 
made to another, i.e. to become connected with him in the relation of 
landlord and tenant of the tenement ” (Sheppard’s Touck'Aone, by Preston, 
ii. 253). Modern legislation has rendered obsolete must of the old learn- 
ing on the subject, though it is still customary to insert an attornment 
claiise in mortgage deeds ; and the word is now often used in the sense 
of an acknowledgment or admission of the existence of a tenancy, with- 
out special reference to a transfer of the title to the reversion. This is 
chiefly important in relation to the doctrine of estoppel. The word attorn- 
ment is also used in an analogous sense in connection with the law of 
Bailments {q.v.). 

Attornment ly the Tenant of Land. — The strict sense of the word attorn- 
ment was closely related to the idea of feudal possession. “ At common 
law, reversions and remainders, lying in grant and not being capable of being 
perfected by livery, as in the case of the grant of a freehold, or by entry in 
the case of the grant of a leasehold interest, required, for many purposes, an 
attornment of the, tenant of the particular preceding estate ; but when such 
attornment was obtained, the reversion or remainder, or the estate carved 
out of it, vested so as to give the grantee the right to the rents and services 
attached to the reversion, and, since 32 Hen. viii. c. 34, to sue on any 
covenant running with the reversion ” {per curiam, Doe v. Brown, 1853, 
2 El. & Bl. 331). An attornment was not necessary where the reversion 
was transmitted by descent or devise {Doe y. Smith, 1838, 8 Ad. & E. 265); 
but in cases of transfer or grant it was necessary that the tenant in posses- 
sion should attorn in order to complete the title of the grantee. The 
attornment, when made, related back to the date of the grant; but by 
sec. 9 of the Statute 4 Anne, c. 16, it was provided that “ all grants or con- 
veyances, by fine or otherwise, of any manors or rents, or of the reversion 
or remainder of any messuages or lands, shall be good and effectual, to all 
intents and purposes, without any attornment of the tenants of any such 
V manors, or of the land out of which such rent shall be issuing, or of the 
particular tenants upon whose particular estates any such reversions or 
remainders shall and may be expectant or depending, as if their attornment 
had been had and made.” The grant of a reversion is now, therefore, good 
as from its date without any attornment ; the tenant at once becoming 
tenant of the new landlord upon the terms of his existing lease {Brydgee 
Y. Lewis, 1842, 3 Q. B. 603). The 10th section of the Act protects the/ 
interest of the tenant by providing that be is not to be prejudiced by pay- 
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ment of rent to the grantor before notice of the grant. The statute does 
not ap^iy to a lessee who has assigned away all his estate and interest 
before the lessor assigns the reversion ; the assignee of the reversion cannot 
sue him for rent without an attornment {Allcock v. Moorhome, 1882, 
9 Q. B. D. 366). The grant of a term of years ^ut of a remainder or 
reversion is a " grant of a reversion ” within tne meaning of the statute 
{Doe V. Brovm, 1853, 2 El. & Bl. 331), though in one case Page Wood, V. C., 
seems to have held the contrary {Edwards v; Wickwar, 1866, L E. 1 Eq. 
403). 

Under the old law, an attornment to a stranger by the tenant in posses- 
sion was equivalent to a dispossession of the reversioner who had been “in 
possession by means of his tenant.” This effect of an attornment was 
abolished by sec. 11 of the Statute 11 Geo. ii. c. 19, except in the case of an 
attornment “ made pursuant to, and in consequence of, some judgment at 
law, or decree or order of a Court of equity, or made with the privity and 
consent of the landlord or landlords, lessor or lessors, or to any mortgagee 
after the mortgage is become forfeited” 

Though attornment is now unnecessary, it is sometimes advisable for an 
assignee of the reversion to procure an attornment from the tenant. In 
the first place, this is an act of ownership, which is admissible in evidence 
to prove his title as against future occupiers, whether claiming under the 
tenant or not {Doe v. Edwards, 1836, 5 Ad. & E. 95). And, as against the 
tenant himself, in an action for rent or for use and occupation, proof of 
an attornment by the defendant to the plaintiff is strong primd f(Kw 
evidence that the relation of landlord and tenant existed between them 
{Qravenor v. Woodhouse, 1822, 1 Bing. 38 ; 25 E. E. 587), and operates as an 
estoppel, unless the defendant can show that it was obtained by fraud or 
misrepresentation {Doe v. Brown, 1837, 7 Ad. & E. 447), or that he has 
attorned by mistake to a person who had no title (Bayley, J., Cornish v. 
Searell, 1828, 8 Barn. & Cress. 471 ; see Carlton v. Bowcock, 1884, 51 L. T. 
659). A person who, on the execution of an agreement for a demise to 
him, procures attornments from the occupiers of the land, is in the same 
position as if he had occupied himself, and is accordingly liable for use and 
occupation {Neal v. Swind, 1832, 2 Cromp. & J. 377). An attornment to 
a third party by a tenant from year to year is a disclaimer or renunciation 
of his character as tenant, the effect of which is that the landlord may 
determine the tenancy without notice {Doe v. Evans, 1841, 9 Mee. & W. 
48). 

If a receiver has been appointed by the Court, and the tenants attorn 
and pay rent to him, a tenancy by estoppel is created which enables the 
receiver to distrain for rent in his own name {Dancer v. HastiTigs, 1826, 4 
Bing. 2; 12 Mo. 34); but the attornment does not enure for the benefit 
of the person who has the legal estate so as to entitle him to distrain 
{Evans v. Matthias, ISb*! , 7 El. & Bl. 590). Where a receiver is appointed 
by the County Court under the provisions of the Tithe Act, 1891, the 
occupiers of the lands are required to attorn tenants to him. If any 
occupier refuses, and it becomes necessary to enforce payment of rent m 
arrear, the receiver is required to apply to the Court for an order authoris- 
ing him to distrain in the name of the owner (Tithe Act, 1891, rules 18 and 
^ 0 ). 

An attornment may be made by using any words, written or spoken, tna^ 
import an assent or agreement to become tenant, or by the payment of rent, 
or of a nominal sum in the name of attornment (see Sheppard's Towihsto^y 
by Preston, ii. 261). 
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A mere attornment, whereby a tenant puts one person in the place of 
another as his landlord, continuing to hold on the same terms Ss before, 
does not require a stamp {Doe v. Edwards, 1836, 5 Ad. & E. 95). But a 
stamp is necessary when a document, purporting to be an attornment or 
acknowledgment, is reg-Uy intended to operate as a contract, or to be evidence 
of a contract {Doe v. Frankis, 1840, 11 Ad. & E. 792). Thus, an agreement 
whereby one person agreed to attorn and become tenant to another of 
certain lands, “ to hold the same for such time and on such conditions as 
might be subsequently agreed on,” was held to require a stamp as an 
agreement for a new tenancy {Cornish v. Searell, 1828, 8 Barn. & Cress. 
471). 

The subject of attornment is of special importance in the case of lands 
in mortgage. Formerly, a lease made by a mortgagor in possession, after 
the mortgage and without the authority of the mortgagee, did not create 
any tenancy as against the mortgagee {Keech v. Hall, 1778, 1 Doug. 21 ; Moss 
V. Oallimore, 1779, 1 Doug. 279), and the mortgagee could not recover rent 
from the lessee either by action or by distress {Rogers v. Humphreys, 1835, 
4 Ad. & E. 299). But if the lessee attorned to the mortgagee, a new 
tenancy was created, which was presumptively a tenancy from year to year 
{Doe V. Buchnell, 1838, 8 Car. & P. 566; Doe v. Ortgley, im, 10 C. B. 25). 
The same result followed if the mortgagee claimed and received rent from 
the lessee without setting up the lease, though evidence might be given to 
show that the mortgagee had authorised the mortgagor to grant the lease, 
or that he claimed the rent, and that the lessee paid it, on the basis of 
the lease {Corbett v. Plowden, 1884, 25 Ch. D. 678), The same principles 
seem to have applied to the rarer case of a lease made by a mortgagee in 
possession before foreclosure, unless the lease was made “to avoid an 
apparent loss, and merely in necessity ” (Ld. Macclesfield, L. C., Hmgerford 
V. Clay, 1722, 9 Mod, Ca. 1). Sec. 18 of the Conveyancing Act, 1881, confers 
powers of leasing both on mortgagors in possession and on mortgagees in 
possession, “ unless a contrary intention is expressed in the mortgage deed, 
or otherwise in writing.” But attornment is still necessary in the case of 
leases to which the statutory powers do not apply. 

A mere notice by the morgagee to the lessee, requiring him to pay rent, 
does not make the lessee a tenant of the mortgagee {Evans v. Elliot, 1838, 9 
Ad. & E. 342; Hickman v. MaHiin, 1859, 4 H. & N. 716); nor does the 
mere fact that the lessee remains in possession after such notice, constitute 
any evidence from which a tenancy to the mortgagee can be inferred against 
the lessee {Towerson v. Jackson [1891] ; 2 Q. B. 484). But an attornment by 
the lessee after notice of the mortgage, or the payment of rent to the 
mortgagee under threat of eviction, creates a tenancy between them. On 
the other hand, it is equivalent to an eviction by title paramount, and may 
therefore be set up by the lessee, if the mortgagor sues or distrains for rent 
accrued due after such notice and attornment {Mayor of Poole v. Whitt, 
1846, 15 Mee. & W. 571). As to rent due and unpaid before the notice, 
payment to the mortgagee under constraint is equivalent to payment to the 
mortgagor {Johnson v. Jones, 1839, 9 Ad. & E. 809 ; Underhay v. Bead, 
1887, 20 Q. B. D. 209). 

Attornment by Mortgagor to Mortgagee. — It is common to insert in mortgage 
deeds an attornment clause whereby the mortgagor attorns tenant to the 
mortgagee. The object of this clause is to give the mortgagee a power of 
distress as an additional security for payment of the mortgage debt and 
interest. 

An attornment clause creates a real tenancy, even if the mortgagee has 
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not the l^al estate {Mortoii v. Woods, 1869, L £. 4 Q. B. 293). Thus, a 
mortgager may attom to a receiver appointed by the parties {Jolly v. 
ArhuthTiot, 1859, 28 L. J. Oh. 547 ; 4 De Gr. & J. 224), or to a second 
mortgagee, even if he has already attorned tenant to the first mortgagee 
{Ex parte ]Punnett, re Kitchin, 1880, 16 Oh. D. 226). A tenancy from year to 
year, or from month to month, created by an attornment clause, is not cut 
• down to a tenancy at will by a proviso enabling the mortgagee to determine 
the tenancy for the purpose of taking possession {Ex parte Queen's Bemfit 
Building Society, re Threlfall, 1880, 16 Oh. D. 274 ; Ex parte Voisey, re Knight, 
1882, 21 Ch. D. 442). A tenancy at will is determined at the death of the 
mortgagor, and the mere payment of interest on the mortgage by his heir-at- 
law is not evidence of a new tenancy between him and the mortgagee, 
{Turner v. Barnes, 1862, 31 L. J. Q. B. 170 ; Scdbie v. Collins, 1894 [1895], 
IQ. B. 375). 

Whether the attornment clause is followed by an express power of 
distress or not, the mortgagee is justified (apart from the provisions of the 
Bills of Sale Acts, infro^ in distraining on the goods either of the mort- 
gagor himself {West v. Fritch, 1848, 18 L. J. Ex. 50) or of strangers 
{Finhorn v. Souster, 1853, 22 L. J. Ex. 266 ; Jolly v. Arhuthnot, supra ; 
Kearsley v. Philips, 1883, 11 Q. B. J>, 621). In this respect, a distinction 
exists between an attornment clause which creates a tenancy, and a mere 
conventional power of distress, which is good by way of contract or licence 
against the mortgagor himself, but does not justify seizure of the goods of a 
stranger {Freeman v. Edwards, 1848, 17 L. J. Ex. 258 ; Kearsley v. Philips, 
supra). The proceeds of a distress levied under an attornment clause are, in 
the absence of any provision to the contrary, applicable to the payment of 
principal as well as interest {per James, L. J., In re Stockton Iron Furnoxe 
Go., 1879, 10 Ch. D. 335); and the fact that the rent reserved is equal to 
the interest, and is made payable on the same days, is not sufficient to 
displace the primd facie right {Ex parte Harrison, re Betts, 1881, 18 Ch. D. 
127). The fact that the mortgagee is made a landlord under the attornment 
clause, does not cut down his rights as mortgagee in respect of trade 
fixtures annexed to the premises after the date of the mortgage {In re 
Stockton Iron Furnaxe Go., supra ; Ex parte Punnett, re Kitchin, supra). 

It was held by Bacon, V. C., that an attornment clause does not make 
the mortgagee a mortgagee in possession as against subsequent incum- 
brancers, so as to be liable to them for rent which he might have received 
but for his wilful default {Stanley v. Grundy, 1883, 22 Ch, D. 478). But 
this case was decided in the face of several dicta to the contrary ; and its 
authority has been somewhat shaken by a later dictum in very clear terms 
in a considered judgment of the Court of Appeal {Green v. Marsh [1892], 
2 Q. B. 330). At aU events, it does not make the mortgagee a mortgagee 
in possession as between him and the mortgagor {per Ld. Selborne, L. C., 
Ex parte Harrison, re Betts, supra). 

By sec. 6 of the Bills of Sale Act, 1878, an attornment whereby a 
power of distress is given or agreed to be given by any person to any 
other person by way of security for any present, future, or contingent debt 
or advance, and whereby any rent is reserved or made payable as a mode 
of providing for the payment of interest on such debt or advance, or other- 
wise for the purpose of such security only, shall be deemed to be a bill of 
sale, within the meaning of this Act, of any personal chattels winch may 
be seized or taken under such power of distress.” The object of this enact- 
ment was to misk^ an attornment clause, if unre^stered, void against an 
execution creditor or a trustee in bankruptcy, etc., if the goods seized were 
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leffe in the possession or apparent possession of the mortgagor (see sec. 8 of 
the Act). It has, however, been held that attornment clauses %re now 
within sec. 8 of the amending Bills of Sale Act of 1882, so that, if not 
registered, they are void even as between mortgagor and mortgagee {Green 
V. Marsh [1892], 2 Q.^B. 330; for a criticism of this case, as regards the 
application of the Act of 1882, see Weir on Bills of Sale, pp. 246-248). 
But though an unregistered attornment clause is void under the Bills of 
Sale Acts, in so far as the power to seize personal chattels is concerned (-Er 
parte Kennedy, re Willis, 1888,21 Q. B. D. 384 ; Green v. Marsh, 8upra\ want 
of registration does not affect the relation of landlord and tenant created 
under it ; in an action by the mortgagee to recover possession of the land 
from the mortgagor, the writ may be specially indorsed under Order 3, 
rule 6 (/), and final judgment may be applied for under Order 14 
{Mumford v. Collier, 1890, 25 Q. B. D. 279). 

A proviso to sec. 6 protects “ any mortgage of any estate or interest in 
any land, tenement, or hereditament which the mortgagee, being in possession, 
shall have demised to the mortgagor as his tenant at a fair and reasonable 
rent.” It has been held that this proviso applies only to a bond fide lease by 
a mortgagee who has actually taken possession, and not w, a case where 
the demise is created by the mortgage deed itself {Ex park Kennedy, re Willis, 
supra), nor to a case where the mortgagee, not having taken possession, 
entfers into an agreement with the mortgagor for a modification of the 
terras of the tenancy {Green v. Marsh [1892], 2 Q. B. 330). 

[Smith, Leading Cases, 1896, i. 494-527 ; Woodfall on Landlord and 
Tenant] Fo^ on Landlord and Tenant] Coote on Mortgages] Fisher on 
Mortgages. For the old law, see Co. Lit. (1832 ed.) 309a-325a ; Sheppard's 
Touchstone, by Preston, chap. xiii. vol. ii. 253-266.] 


Attraction. — This was a doctrine set up by the defendants in the 
case of Baker v. White, 1875, L. E. 20 Eq. p. 166, on the authority of Baker 
V. Parson, 1873, 42 L. J, Ch. 228. In his judgment, however. Sir George J essel, 
M. R, denied that any such doctrine existed. The facts of the case were as 
follows : — There was a devise of freeholds and copyholds in such terms that 
the devisee was held to take an equitable estate for life in the copyholds, 
and a legal estate for life, with a legal remainder to the heirs of his body, 
i.e. an estate tail in »the freeholds. The defendants contended that the 
circumstance that the trustees of the will took the legal estate in the 
copyholds during the life of the devisee was an argument in favour of the 
trustee taking a legal estate also in the freeholds during his life. The 
argument was that the legal estate in the copyholds attracted the legal 
estate in the freeholds, by reason of the freeholds and copyholds being 
combined in one devise. The devisee claimed to be legal tenant in fee of 
both freeholds and copyholds, having executed a disentailing assurance 
shortly after the death of the testator. On a bill being filed for sp^ific 
performance of a contract for sale, Sir George Jessel construed the will as 
stated above, and allowed a demurrer on the ground that the devisee took 
an equitable estate for life only in the copyholds ; but he expressly held 
that the devisee had made a good title to the freeholds. 


Auction 9 in Scotland called a roup, is, in its widest sense, a sale, 
however conducted, by which a person obliges himself to transfer property, 
or any interest therein, to the highest bidder, within the conditions of sale. 
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The property may be either real or personal ; it may be sold as a whole or 
in lots ; lind the property of several owners is frequently offered for sale 
at one and the same auction. 

Ordinarily, a description of the property — in the case of realty called 
particulars of sale, in the case of personalty a catajpgue — and the condi- 
tions under which it will be sold (see Conditions of Sale ; Particulars of 
Sale) are circulated in the sale-room, and the attention of those present 
called to them by the auctioneer when he puts up the property. The 
biddings proceed in order, each succeeding bid being higher than the 
preceding one, and the bidding being called by -the auctioneer. The 
highest bidder is declared the purchaser, the acceptance of his offer 
being usually signified by the auctioneer striking his desk with his 
hammer. 

To render the sale complete, the highest bidding must have been made 
by or on behalf of a person legally competent to contract (see Contract), 
and accepted by the auctioneer, every bidding being but an offer on one 
side, which is binding on neither until assented to (Payney, Cave, 1789, 3 
T. R 148; 1 R R 679; Sale of Goods Act, 1893, s. 58, subs. 2). More- 
over, in a very large number of cases, there must, to make the contract en- 
forceable, be a written memorandum of the same, signed by the party to be 
charged therewith, or his agent in that behalf (see Contract ; Auctioneer). 
On a sale in lots, there is a separate contract in respect of each lot sold 
{Emmerson v. Heelis, 1809, 2 Taun. 38; 11 R R 520; Sale of Goods Act, 
1893, s. 58, subs. 1). 

In the absence of express reservation of a right to bid, the employment 
of a puffer, or person appointed to bid on behalf of the seller, is sufficient 
to avoid the sale ; but the seller may expressly notify — on a sale of land 
such notification must appear in the particulars or conditions — that the 
sale is to be subject to a reserved price, or to a reserved right to bid ; in 
the former case, the auctioneer withdraws the property, if the price is not 
reached; and in the latter, the seller or any one person on his behalf may 
bid {Green v. Baverstoch, 1863, 14 C. B. N. S. 204; Sale of Land by Auction 
Act, 1867, ss. 4-6; Gilliatt v. Gilliatt, 1869, L. R 9 Eq. 60, as to land; 
Sale of Goods Act, 1893, s. 58, subss. 3, 4, as to goods). The reservation 
of “a right to bid once'’ precludes the making of more than one bid 
{Parfitt V. Jepson, 1877, 46 L. J. C. P. 529) ; and an announcement that 
the sale is to be “ without reserve,” means that there will be no bidding by 
or on behalf of the seller, and that the property will be sold to the highest 
bidder (Warlow v. Harrison, 1859, 1 El. & El. 309; Mainprice v. Westley, 
1865, 6 B. & S. 420). A purchase induced by fraudulent means — as at a 
moek auction, where confederates of the seller, pretending to be genuine 
bidders, run up worthless articles to fancy prices — or by intimidation, 
cannot, of course, be enforced. But a vendor is not responsible for sham 
biddings made without his knowledge, or that of the auctioneer {Union 
Bank v. Munster, 1887, 37 Ch. D. 51). On the other hand, there must be 
no unfairness on the part of bidders, and a vendor may refuse to com- 
plete the sale if the highest bidder has conspired or wilfully interfered, 
with a view to depreciating the property, and deterring others from bidding 
{Fuller V. Abrahams, 1821, 3 Brod. & B. 116 ; 23 R R. 626). An agreement 
between two intending purchasers not to bid against each other is not, how- 
ever, illegal {Gallon V. Emuss, 1844, 1 Col. C. C. 243 ; In re Carevfs Estate, 
1858, 26 Beav. 187 ; Seffery. Martyn, 1867, 36 L. J. Ch. 372) ; and so-called 
knock-outs are common, i.e., where persons agree that one of them only 
shall bid for any particular article, and, after the sale, put up privately 
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amongst themselves the goods that each has bought, dividing the difference 
between the price at which the goods were originally bought «iid that 
which was subsequently realised. 

It is usual at auctions to require the payment of a deposit as a 
guarantee for the fulfilment of the contract, and also, if the contract is 
completed, as part payment of the purchase-money ; the purchaser cannot 
elect to forfeit his deposit and avoid the contract (Crutchley v, Jemingham, 
1817, 2 Mer. 602, 506). It is paid either to the auctioneer or to the 
vendor's solicitor, and, as a general rule, is received by the former as stake- 
holder, by the latter as agent of the vendor {Edgell v. Day, 1865, L. R. 1 
C. P. 80). 

An auction sale is a useful method of ascertaining the market value of 
property, and primd facie negatives the imputation of fraud {Earl of 
Aldborough v, Trye, 1840, 6 Madd. 460). It is commonly resorted to by 
trustees and on sales of estates under order of the Court, and there are 
certain statutory sales which must be made in this mode (see Bateman, 
Law of Auctions, 8). It is not, however, per se, a sale in market overt (Lee 
V. Bayes, 1856, 18 C. B. 599), nor will it, except under special circum- 
stances, support a purchase by a person in a fiduciary" position, e.g. a 
trustee or executor (Beningjield v. Baxter, 1886, 12 App. Cas. 167); 
mortgagee (Martinson v. Clovjes, 1882, 21 Ch. D. 857); vendor's solicitor 
(Ed parte Bminett, 1805, 10 Ves. 380; 8 R. E. 1; Parnell v. Tyler, 1833, 
2 L. J. Ch. 195; Cutts v. Salmon, 1862, 16 Jur. 623); or the auctioneer 
either for himself or a third party (Oliver v. Court, 1820, 8 Price, 127 ; 
22 E. E. 720 ; Baskett v. Cafe, 1851, 4 De G. & Sm. 388 ; Sugden, Vendors 
and Purchasers, 690). 

Besides the ordinary auction, there are others now practically obsolete, 
or only in local use. Of these the most important are Dutch auctions, so- 
called from their country of origin, and sale by inch of candle. In the former, 
there is but one bidding, the property being put up at a high price, which 
is gradually decreased until someone closes with the offer. In the latter, 
the biddings are kept open only for so long as a small piece of candle 
continues to burn, the lot being knocked down to whoever last bid before 
the light expired. It was prescribed for the sale of goods imported by the 
East India Co., and is occasionally resorted to in country districts in dis- 
posing of the rents of charitable property. 

Apart from sales, leases and other interests in land are frequently let 
by auction. 

Formerly there was a pro raid government duty imposed on auction 
sales, but this was abolished by 8 & 9 Viet. c. 15, s. 1. 

[For treatises, see Babington, 1826; Bateman, 1895; Hart, 1896; 
Squibbs, 1891.] 


Auctioneer. — Any person, of either sex, may act as an auctioneer 
if duly licensed under 8 & 9 Viet. c. 15, secs. 2 and 4 of which enact that, 
subject to certain exemptions (see Bateman, Law of Auctions, 16), everyone 
who carries on the business of an auctioneer, or offers property for sale by any 
mode of sale by competition, must, under a penalty of £100, be provided with 
an auctioneer's licence, upon which a duty of £10 is payable, and which is only 
valid for a year or part of a year, ending on the 6th of July. And by 6 Geo. 
IV. c. 81, 8. 26, any person, not duly licensed, who has upon his premises 
words importing that he carries on the business of an auctioneer, is liable 
to a penalty of £20. The licence is strictly personal, but the holder may 
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pursue his calling upon as many different sets of pifemises as he chooses 
{iUd. myi^ 10), and he may act as appraiser or house agent without taking 
out an additional licence (46 Geo. m. c. 43, s. 7 ; 8 & 9 Viet. c. 76, s. 1 ; 
24 & 25 Viet. c. 21, s. 13). It does not, however, enable him to trade from 
town to town {Manson v. Hope, 1862, 2 B. & 498. See Hawker; 

Pedlar); nor, except in certain cases, to sell excisable goods (27 & 28 
Viet. c. 56, s. 14). Further revenue requirements are that an auctioneer 
must, during a sale, exhibit his full name and address in a conspicuous 
part of the sale-room, and be ready to produce his licence on demand by a 
revenue officer (8 & 9 Viet. c. 15, ss. 7, 8). 

Although an auctioneer may sell his own property without disclosing 
that he is the owner, he generally acts as agent for another, and when so 
employed he is primarily the agent of the vendor. Apart from such cases as 
where he is specially employed merely to accept bids, his agency is a general 
one {Howard v. Braithwaite, 1812, 1 Ves.&Bea. 202, 210), and consequently 
— subject, as between him and the vendor, to hijg special instructions, and, 
as regards third persons, to their having notice of such instructions — 
authorises him to do all acts usually done by auctioneers {Collen v. Gardner^ 
1856, 21 Beav. 540, 542. See Principal and Agent). There are certain 
special kinds of sales, where particular duties are imposed upon the 
auctioneer (see Bateman, Law of Auctions, ch. xvi.) ; but, generally speaking, 
he surveys, values, and lots the property ; advises as to the amount of the 
reserved price, the rules of bidding, and the time and place of sale ; issues 
advertisements; and prepares particulars and plans, or catalogues: but 
the draft particulars should be submitted to the solicitor, who, in the case 
of real estate, is also the proper person to draw the conditions. If the 
goods which he is commissioned to sell, being upon premises occupied by 
his principal, are threatened with a lawful distress for rent, and, in order 
to prevent the distress from being made before sale, he promises to pay the 
rent, his principal will be bound to hold him harmless upon such promise, 
if a reasonable one under the circumstances (see judgments in Sweeting v. 
Turner, 1871, L. E. 7 Q. B. 310J. Goods sent to premises in the occupation 
of the auctioneer, for the purpose of being sold by him, are not dis- 
trainable while there {Brown v. Arundell, 1850, 10 C. B. 54). 

An employment to sell by auction does not authorise a sale by private 
contract {Daniel v. Adams, 1764, Amb. 495 ; In re Loft, 1843, 8 Jur. 206; 
Marsh v. Jelf, 1862, 3 F. & F. 234 ; but see Dart, 73) ; and, unless his em- 
ployer consent to his delegating his duty, an auctioneer must conduct the 
sale himself {Coles v. Trecothick, 1804, 9 Ves. 234, 251 ; 7 E. E. 167 ; 
Henderson v. Barnewall, 1827, 1 Y. & J. 387), though he may employ others 
to assist him in subsidiary matters {Commonwealth v. Hamden, 1837, 19 
Pickering, 482). As a general rule, the particulars and conditions cannot 
be contra^cted, varied, or added to at the sale by verbal declarations of the 
auctioneer {Gunnis v. Erhart, 1789, 1 H. Black. 290 ; 2 E. E. 769). If, there- 
fore, any error in them has been discovered since their first publication, it is 
his duty to carefully rectify the same, and to see that only corrected copies 
are distributed. An auctioneer has no impKed authority to warrant goods 
{Paym v. Lord Leaxmfield, 1882, 51 L. J. Q. B. 642). Where the sale is 
without reserve, he must sell the property to the highest bidder {Mainprix^ 

V. WestUy, 1^65, 6 B. & S. 420), and refuse any bid made by or on behalf 
of the seller (see Auction). He should also refuse bids made by persons 
labouring under f legal incapacity to contract, or standing in a fiduciary 
relation to tll^ property. ]^cept under special circumstances, he canROj 
buy, either for himself or a third party, the property he is employed to sell 
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{Oliver v. Court, 1820, 8 Price, 127 ; 22 E. E. 720; Baskett v. Cafe, 1851, 
4 De G. & Sm. 388 ; Sugden, V. & P. 690). # 

On the fall of the hammer, he becomes the implied agent of the highest 
bidder also, to write down his name as purchaser {White v. Proctor, 1811, 
4 Taim, 209 ; 13 E. E. 580), and it is his duty to see that a binding con- 
tract is made. If the sale be of real estate, or of goods to the value of 
£10 or upwards, and there has in the latter case been no acceptance or 
receipt of part, and nothing given in earnest or part payment, he should 
write down the name of the purchaser of each lot, together with the price 
bid, against the description of the lot in the particulars or catalogue, taking 
care that the conditions (and plan, if any) are incorporated therewith or 
distinctly referred to {Kenworihy v, Schofield, 1824, 2 Barn. & Cress. 945, 948). 
A mere entry in his sale-book is not sufficient, unless reference is clearly 
made therein to the particulars, or catalogue, and the conditions {Peirce v. 
Corf, 1874, L. E. 9 Q. B. 210 ; Rishton v. Whatmore, 1878, 8 Ch. D. 467). His 
clerk’s authority is not so extensive, for, although the clerk can sign as 
agent for the seller {Bird v. Boulter, 1833, 4 Barn, & Add. 443 ; Dyas v. 
Staffcyrd, 1881, L. E. 7 Ir. 590 ; Dart, 209), he cannot so bind Lhe purchaser 
without the latter’s express assent {Peirce v. Corf, supra . Sims v. Landray 
[1894], 2 Ch. 318). The auctioneer’s authority to sign for the purchaser 
is limited to the auction ; when employed to sell by private contract, he is 
agefit for the seller only {Mews v. Carr, 1856, 1 H. & N. 484), 

At or immediately after the sale, the auctioneer ought to disclose the 
name of his employer, if he wishes to avoid future responsibility as principal. 
(See Principal and Agent.) 

On a sale of goods, the auctioneer has implied authority to receive the 
proceeds of sale (Williams v. MilUmjton, 1788, 1 H. Bl. 81 ; 2 E. E. 724), 
but on a sale of land he has no power, without express authority, to 
receive more than the deposit {Sykes v. Giles, 1839, 5 M. & W, 645), He 
has no general authority to give credit, or to receive payment otherwise 
than in cash {Williams v. Evans, 1866, L. E. 1 Q. B. 352) ; where, however, 
payment by cheque is customary, he may accept payment in that mode, 
provided he use reasonable caution {Farrer v. Lacey, 1885, 31 Ch. D. 42); 
but until the cheque is cashed he should refuse to hand over to the 
purchaser any document of title, and, on a sale of goods, he should refuse 
delivery {Pap6 v. Westacott [1894], 1 Q. B. 272). If he receive the deposit 
expressly as agent for the vendor, he must pay it over to the latter on 
demand {EdgeU v. Day, 1865, L. E. 1 C. P. 80) ; generally, he receives it as 
a stakeholder, in which case he should retain it until the contract is either 
carried into effect or rescinded, and the party entitled ascertained 
{Harington v. Hoggart, 1830, 1 Barn. & Adol. 577), and he may interplead, 
if in case of dispute either party threaten him with an action for the 
amount, (See Interpleader.) 

The auctioneer’s right to sue and his liability to be sued, upon the con- 
tract are, in general, the same as in the case of any other agent (see Principal 
AND Agent) ; but on a sale of goods he can bring an action for the price in 
his own name, though he contracted as agent only {Robinson v. Rutter, 1856, 
4 El. & Bl. 954), unless he has himself signed the contract as agent for the 
buyer {Farebrother v. Simmons, 1822, 5 Barn. & Aid. 333 ; 24 E. E. 399), 

This right to sue in the case of goods arises from his special property 
in the subject-matter, for, whether the sale be on the premises of the owner 
or in a public auction-room, he has a possession coupled with an interest in 
the goods, and he can maintain an action against anyone who wrongfully 
removes them out of his possession {Williams v. Millington, 1788, 1 H. Bl, 
VOL. I. 27 



418 


AUDIENCE 


81, 85 ; 2 E. E. 724). It is his duty to take the same care of goods intrusted 
to him ibr sale as a prudent man would of his own (Maliby v. Christie, 1795, 
1 Esp. 340 ; see Bailments). He must also be ready to return to his principal 
any property that remains unsold, and to account to him for the proceeds 
of the sale {Crosskey v. Milk, 1834, 1 C. M. & E. 298).^, So long as the goods, 
or deposit, or purchase-money, are in his possession, he has a particular 
lien upon them for his commission and expenses ( Williams v. Millirjgton, 
Sfitpra) Woolfe v. Horrie, 1877, 2 Q. B. D. 355 ; Well v. Smith, 1885, 30 
Ch. D. 192). 

An auctioneer is generally remunerated by a commission on the 
amount realised, or, if no sale has been effected, on the reserved price, 
which may or may not include incidental expenses. In some cases, such 
as sales under distraints for rent or County Court process, his charges are 
regulated by statute; otherwise, they are subject to agreement between 
himself and his employer ; in the absence of an agreement, he is entitled to 
a reasonable remuneration {Eicke v. Meyer, 1813, 3 Camp. N. P. 412 ; Cohen v. 
Paget, 1814, 4 Camp. N. P. 96 ; Painey^. Vernon, 1840, 9 Car. & P. 559). His 
right to commission may, however, be forfeited if there has been negligence or 
irregularity on his part {Denew v. Daverell, 1813, 3 Camp. N. P. 451 ; Kirkman 
V. Booth, 1848, 11 Beav. 273; Furher v. Coll, 1887, 18 Q. B. D. 494). In 
the north of England, a custom largely prevails, on sales of realty, of 
paying the auctioneer by a fixed fee, for which he simply attends the 
auction-room to knock down the property, the general control of the pro- 
ceedings being in the hands of the solicitor. And under the general order 
made in pursuance of the Solicitors* Eemuneration Act, 1881 (see Solicitor), 
a scale of charges is fixed where the vendor^s solicitor conducts or negotiates 
a sale of real property. This scale only applies where no remuneration has 
been paid by the client to the auctioneer for offering the property {Burd 
V, Burd, 1889, 40 Ch. D. 628 ; Driehma v. Manifold [1894], 3 Ch. 100). 

If an auctioneer receive into his possession goods to which his principal 
has no title, and, on selling them, delivers them to the purchaser, he is 
liable to the real owner for the conversion {Cochrane v. Bymill, 1879, 40 
L. T. 744; Barker v, Furlong [1891], 2 Ch. 172; Consolidated Co. v. Curtis 
[1892], 1 Q. B. 495) ; and if, after having received the deposit or the purchase- 
money, he pays it over to his employer, after notice that the title of the 
latter was bad, he will be liable for the money {Burrough v. Skinner, 1770, 

5 Burr. 2639 ; Peto v. Blades, 1814, 5 Taun. 657 ; 15 E. E. 609), He is not, 
however, liable to the true owner if he merely brought the vendor and 
purchaser together, and they completed the bargain without further 
intervention on his part {National Mercantile Bank v. Bymill, 1881, 44 L. T. 
767; Turnery. Hockey, IBS'], 56 L. J. Q. B. 301); nor if the goods are 
within the disposition of his principal within the Factors Act, 1889, and 
he acted in good faith and without notice of any claim by a third party. 
(See Factor.) 

The Surveyors' Institution, incorporated by Eoyal Charter in 1881, and 
the Auctioneers' Institute, have been founded with a view to promoting by 
means of examination and otherwise, the efficiency of auctioneers and 
surveyors. 

For bibliography, see Auction. 


AuCil0IIC^i in diplomatic language, is an interview granted by 
the sovereign or chief authority of a State to foreign ambassadors, ministers, 
or other public envoys. 
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AuCll0nC0f Ofs — The right of acting as advocates in 

Courts of law on behalf of parties to an action or criminal proceetUng (see 
Advocate ; Advocates, College of). — ^The exclusive right of barristers in 
the superior Courts, viz. the House of Lords, the Privy Council, the Court of 
Appeal, the High Court, the Assize Courts, the Central Criminal Court, is 
based upon ancient usage. In other cases the right of audience depends 
upon usage, statute, or the rules of procedure of the particular Court. Thus 
in ex parte Evans, 1846, 9 Ad. & E. 279, it was held that a Court of Quarter 
Sessions might make an order that barristers, provided as many as four 
were in attendance, should have exclusive audience, although solicitors had 
formerly performed the duties of advocates there ; and this has become 
customary at Quarter Sessions. 

In the Court of Bankruptcy, however, although it is now part of the 
Supreme Court, under the Bankruptcy Act, 1883, 46 & 47 Viet. c. 52,8. 151, 
solicitors have a right of audience ; and also in bankruptcy appeals from 
County Courts to Divisional Courts, as these are the High Court (Cave, J., 
in ex parte Reynolds, in re Barnett, 1885, 15 Q. B. D. 169). But not 
in appeals to the Court of Appeal wliich is not the High C nxrt. 

In the Mayor’s Court of London, barristers alone are heard in open 
Court on the trial of issues of law or fact; though this Court is not a 
superior Court {Mayor, etc,, of London v. Cox, 1867, L. E. 2 H. L. 239). 
On private Bills in Parliament solicitors are not heard before committees 
unless they are registered as agents for the petition (May, Parliamentary 
Practice, p. 773). 

Counsel may not attend the Courts of Eevising Barristers on behalf of 
any party (6 Viet. c. 18, s. 141). 

In County Courts, both barristers and solicitors are entitled to appear ; 
but the solicitor must be acting generally in the matter ; and a managing 
clerk, although himself a solicitor, cannot appear in a matter for which his 
employers are retained {R, v. Snagge [1894], 2 Q. B. 440). ’ 


Auditor. — An auditor may be described as a person whose duty it 
is to examine the accounts of a company, firm, or person, so as to ascertain 
the exact state of affairs financially at a given moment. This involves not 
only a scrutiny of the figures, but also an examination of the form and 
substance of the accounts, in order to see that they truly represent the 
state of affairs purporting to be represented by them. The position of an 
auditor, his rights and liabilities, depend very much upon the circumstances 
under which, and upon the purposes for which, he is appointed. Auditors may 
be divided into two classes, official and private auditors ; the former are 
oflScers connected with, or appointed by, some government department; 
the latter are professional men or amateurs, selected by the parties 
mterested in the work to be done. Private auditors, again, may be divided 
into two classes, the one consisting of those who are appointed by private 
individuals, \mder no statutory or other legal obligation to appoint auditors ; 
the other consisting of auditors, unconnected with any official department, 
but appointed by those interested, in compliance with law. The duties of 
the former class of private auditors depend on the instructions given and 
the agreement made (tacitly or expressly) at the time of the appoint- 
ment; the duties of the latter class are modified by the statutes which 
require the appointment of the auditor. 

An auditor may be required to audit accounts on behalf of traders 
who desire to find out their true financial position, or who desire some 



AUDITOR 


420 

check upon their accountancy department ; he may be employed to report 
on the accounts with a view to the conversion of a business into a joint- 
stock company; he may be desired by a committee of shareholders to 
investigate and make a special report on the company's affairs. In all these 
and similar cases, his duty and his rights must depend upon the contract 
entered into by him with the parties who engage him. All auditors (omitting 
governmental auditors, who often stand in a peculiar position) are bound 
to exercise such skill, care, and caution as a reasonably competent, 
careful, and cautious auditor would use {per Lopes, L. J., In re Kingston 
Cotton Mills Go., No. 2 [1896], 2 Ch. 288). An auditor must be honest, 
he must not certify what he does not believe to be true, and he must take 
reasonable care and skill before he believes that which he certifies to be 
true {In re London and Central Bank [1895], 2 Ch. 683). What is reasonable 
care, and what is ordinary competency, are matters of fact {ibid., at p. 683). 
It may be suggested, that if a man employs a carpenter to audit compli- 
cated partnership accounts, he may not complain if the 'audit is not 
conducted with the skill of a member of the Institute of Chartered Account- 
ants. But if the auditor be a professional accountant, the fact that he has 
not the skill requisite would be no answer to proceedings for negligence, 
if the standard of the work done falls short of that which would be reached 
by a professional auditor, properly equipped and prepared for his business. 

The liability even of a professional auditor does not arise unless he has 
been negligent. He must not be taken to guarantee the discovery of 
all fraud {In re Kingston Cotton Mills Go., No. 2 [1896], 2 Ch. 289) ; for, as 
Bindley, L. J., pointed out, an auditor is not an insurer ; he is bound to take 
reasonable care, and if he does so he is not responsible for undiscovered 
fraud {In re London and General Bank [1895], 2 Ch. 683). In respect of 
his duties, the professional auditor is in the same position as a member of 
any other profession ; if a man holds himself out as an expert, he must 
at his peril come up to the standard of competence which the average man 
of his class habitually reaches ; if he does this, he is liable only for actual 
negligence, but not for mere mistakes, nor for mere errors of judgment. 
Moreover, it is submitted that, though negligent, the auditor is, apart from 
statutory provision, liable only to those who employ him {Le Lievre v. 
Gould [1893], 1 Q. B. 491). 

[See Purves v. Landell (1845, 12 Cl. & Fin. 91), a case relating to a 
solicitor, and see Beven on Negligence, p. 1426 et seq.'\ 

When an auditor is appointed, in pursuance of the requirements of a 
statute, his duties will often be prescribed by the statute itself, and may 
by it be increased or modified. The following are the more important 
examples : — 

1, Public Companies.— {a) Under the Companies' Clauses Act, 1846, 
8 Viet. c. 16, SB. 101-118), auditors must be appointed by the company from 
amongst the shareholders who hold no office in the company, and the 
auditors, having duly received the periodical accounts and balance-sheet, 
must examine the same and report thereon. The auditors may employ 
accountants or other persons at the expense of the company, and one 
auditor may do this, though the other dissents {Steele v. Sutton Gas Co., 1883, 
12 Q. B. D. 68). 

(6)’Companies Acts, 1862-1893. — It is very remarkable that, imder 
Acts, the appointment of auditors is not necessary. It is true that Table 
A, clauses 83 to 94, deals with auditors and their duties, but Table A is not 
compulsory. In practice, however, its provisions on this point are often 
adopted, with slight modification. It is usual to provide that the auditors 
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shall make a report to the members on the balance-sheet and accounts, and 
in every such report they shall state whether, in their opinion, thtf balance- 
sheet is a full and fair balance-sheet, containing the particulars required 
by the articles of association, and properly drawn, so as to exhibit a true 
account of the company’s affairs ^ shown by the books of the company. 
The auditor is often required to sign the balance-sheet. These provisions, 
though usual, are in most cases optional ; but if the company be a banking 
company, the Companies Act,. 1879, 42 & 43 Viet. c. 76, s, 7, makes them 
compulsory. The duties of auditors of banking companies, and of all com- 
panies, when the articles of association contain provisions such as these 
just quoted, are fairly well settled, and may be summarised thus : — (1) The 
auditor must not confine himself merely to the task of verifying the arith- 
metical accuracy of the balance-sheet, but must inquire into its substantial 
accuracy, and ascertain that it contains the particulars specified in the 
articles of association — the provisions of which he is bound to know — and 
is properly drawn up, so as to contain a true and correct account of the state 
of the company's affairs {Leeds Estate Building and Investment Co. v. S/iepherd 
[1895], 36 Ch. D. 787). (2) The auditor must ascertain C.-k. true financial, 
position of the company by an examination of the and must take 

reasonable care to see that the books themselves show the company's true 
position ; he should check the balance-sheet against the books, and examine 
it with the vouchers, and make a report to the shareholders (In re Kingston 
Cotton MillSf No. 1 [1896], 1 Ch. 6 ; In re London aiul General Bank [1895], 2 
Ch. pp. 682-3). (3) An auditor is not bound to be suspicious, and he is 
perfectly justified in acting on the opinion of experts whose special know- 
ledge enables them to assist him ; he may believe tried servants in whom 
the company placed confidence. But if anything occurs to arouse his 
suspicion, he must probe the matter to the bottom, and he must use reason- 
able care not to allow himself to be deceived {In re Kingston Cotton Mills^ 
No. 2 [1896], 2 Ch. pp. 284, 288). Moreover, an auditor should not rely to any 
considerable extent on conversations with the directors ; he must examine 
the books, vouchers, and commercial documents for himself {In re New 
Oriental Bank Corporation, Times, 17th Dec. 1892). (4) The auditor must 
report to the shareholders anything of a serious nature ; e.g. he does not 
fulfil his duty if he merely points out to the directors that the dividend 
about to be declared has not been earned ; he must take care to bring this 
information to the shareholders ; and giving means of information is not the 
same thing as giving information {In re London and General Bank [1896], 2 
Ch. 685). (5) It is no part of an auditor's duty to take stock, and an 
auditor may rely upon false stock certificates, produced by the proper 
persons, provided that the falsity would not be discovered by an ordin- 
arily careful auditor {In re Kingston Cotton Mills, No. 2, supra). (6) In 
one case {Spackman v. Evans, 1868, L. E. 3 H. L. 171), Lord Chelmsford 
said, that it is no part of the auditor's duty to inquire into the validity 
of any transactions appearing in the account ; but this is hardly in accord 
with the modern views,' nor in practice do auditors act upon this view of 
. the law. But the auditor fulfils his functions if he reviews the accounts, 
and reports to the members ; he is not expected, nor allowed, to manage the 
business, nor is it even his duty to give advice as to this {In re London and 
General Bank, supra). Auditors often advise as to the form of accounts 
they think best, and this is within their functions. 

If the auditor of a company neglects his duties, he is liable to an action 
for negligence, and may be cast in such damages as are the direct residt of 
his neglect {Leeds Building and Investment Co. v. Shepherd, Ch. D. 787). 
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Can he be proceeded against under sec. 10 of the Companies Winding-up 
Act, 1890 ? Of course, until the company is in liquidation, he cannot ; but 
in two cases, in which the company was being wound up, auditors have been 
attacked under this section. In re London and General RanA; [1896], 2 Ch. 
161, the Act of 1879, supra^ applied, but in the subsequent case {In re 
Kingston Cotton Mills, No. 1 [1896], 1 Ch. 6), the company whose affairs were 
under consideration was not a banking company. In both cases the Court 
of Appeal decided that where an officer commits a breach of duty to the 
company, the direct consequence of which has been a misappropriation of 
assets for which he could be held responsible in a civil action, such breach 
of duty is a misfeasance within sec. 10 of the Winding-up Act, 1890. It was 
also decided that the auditor was in each case an “ officer ” within the 
meaning of the section, but the Court of Appeal laid down no rule of 
general application on this point. It is unfortunately still doubtful whether 
an auditor is an officer within the section, for an appeal on this point to 
the House of Lords in the Kingston case was abandoned, owing to the 
success of the auditor in proving that he had not been negligent. An 
auditor who is negligent cannot be sued after the lapse of six years from 
the time when the cause of action first arose {Leeds Building and Investment 
Co. V. Shepherd, 1887, 36 Ch. D. 787). 

2. Building Societies. — In a registered society, the rules must provide for 
the appointment of auditors (37 & 38 Viet. c. 42, s. 15) ; and the Act of 
1894, 57 & 58 Viet. c. 47, provides that the auditor shall certify that the 
statutory annual account is correct, duly vouched, and in accordance witli 
law, or shall specially report to the society in what respect he finds it 
otherwise ; further, he must certify that he has actually inspected the 
mortgage deeds and other securities belonging to the society, and must 
state the number of properties with respect to which deeds have been 
produced to and actually inspected by him. One at least of the auditors 
must be a person who publicly carries on the business of an accountant 
(57 & 68 Viet. c. 47). See Accountant. 

3. Friendly and Industrial Societies. — The Industrial Societies Act, 189o, 
56 & 57 Viet. c. 39, s. 13, and the Friendly Societies Act, 1896, 59 & 60 
Viet. c. 25, s. 26, provide that the accounts of the society must be 
submitted to certain public auditors appointed by the Treasury, or to two or 
more persons appointed as the rules provide. In either case the auditors 
must verify the annual return with the accounts and vouchers, and shall 
either sign the return as found by them to be correct, duly vouched and in 
accordance with law, or must specially report to the society or branch 
wherein it fails. 

Miscellaneous . — There are numerous statutes which contain clauses deal- 
ing with the auditing of the accounts of matters to which the statutes 
relate. These it would be impossible within due limits to set out. Refer- 
ence may be made to the following statutes and sections where the more 
important of them may be found : Public Health Act, 1875, 38 & 39 Viet. c. 
56, ss. 246, 247 ; Municipal Corporation Act, 1882, 45 & 46 Viet. c. 50, ss. 25, 
27; Sheriffs Act, 1887, 50 & 51 Viet. c. 55, ss. 21, 22; Local Government 
Acts, 1888 & 1894, 51 & 52 Viet. c. 41, ss. 27 (2), 71-73 ; 57 & 58 Viet. c. 
73, 8. 68; Elementary Education Acts, 1870 & 1873, 33 & 34 Viet. c. 86, 
ss. 17, 18 ; 36 & 37 Viet. c. 75, s. 60 ; Lunacy Act, 1890, 53 & 54 Viet. c. 
6, ss. 234, 279 ; Housing of the Worl^g Classes Act, 1890, 53 & 64 Vict. 
c. 70, a. 80 ; District Auditors Act, 1879, 42 & 43. Vict. c. 6, ss. 2-6 ; 
and Cambridge Universities Act, 1877, 40 & 41 Vict. c. 48, s. 11 ; 
polis Water Act, 1871, 34 & 36 Vict. c. 113, ss. 38, 40, 41, 42 ; P^ilway Com- 
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paiiies Acts, 1867, 30 & 31 Vicfc c. 127, s. 30 ; 31 & 32 Viet c. Il9, ss. 11 

The remuneration of auditors is a matter of arrangement, and the 
ordinary rules governing other contracts of employment govern this 
question. The provisions of the articles of association of a company as to 
remuneration will, in the absence of special arrangement, be binding on 
the auditors. 

[For information on the practical details of auditing, see Pixley on 
Auditors and Dicksee on Auditirig.'] 


Aug'mentation (of Benefices).— See Advowson; Benefice. 


Auricular Confession.— See Confession. 


AustralasiSf a quarter of the world including Auptvalia, Tasmania, 
New Zealand, New Guinea, and various groups of islands in the Pacific 
Ocean. By Act of Parliament, passed in 1886, power was given to create 
a federal Council; each Crown colony to have one representative, and 
each self-governing colony two. The Act was not to come into operation 
until the legislatures of four colonies had passed Acts or Ordinances for 
the purpose. Acts were passed by New South Wales, Victoria, South 
Australia, and Tasmania in 1895-96. (See the Journal of the Society of 
Comparative Legislation, Avig, 1896.) See also separate headings and Pkivy 
Council for conditions of appeal from the several colonies. 


Austral la^ an island continent forming part of Australasia, now 
entirely occupied or controlled by Great Britain. It includes the colonies 
of New South Wales, Victoria, Western Australia, and Queensland, and 
the province of South Australia. All these have received responsible 
government. The laws administered in the Australian colonies are English 
in their origin, except in so far as native customs are allowed to subsist. 
See Privy Council as to conditions of appeal. 


Author. — English law gives no definition of an author ; it would 
indeed be difficult to fix on any form of words to include operations so 
diverse as those of the poet, the law reporter, the compiler of a post-oflSce 
directory, and the photographer, all of whom — and many others — have 
established their legal title to the name. “ One who by his own intellectual 
labour, applied to the materials of his composition, produces an arrangement 
or compilation new in itself,” the definition by an American judge in 
Atwill V. Ferrett, 1840, 2 Blatch, 46, is fairly comprehensive for copyright 
purposes, although, naturally, it does not include that rendered necessary 
by the Artistic Copyright Act, 25 & 26 Viet. c. 68. (See Copyright.) 

In his relations with the publisher the author is subject to the ordinary 
law of contract. If he contracts to write a book or an article, he must 
produce one of the quality agreed upon, but the contract is a personal one, 
and will not form the ground of an action for specific performance (Clark 
V. Price, 1819, 2 Wils. Ch. 157 ; 18 E. E. 159). 

If a series of articles is ordered by a publisher, and the periodical 
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ceases to appear before the series is complete, the author ftiay sue for 
work doHe on a quantum meruit, without completing delivery {Plancki v. 
Colburn, 1831, 5 Car. & P. 58). The law takes no direct cognisance of 
literary merit, but if an author writes a book, to appear under his own 
name, the publisher may not issue another edition sp altered as to contain 
errors and mistakes calculated to injure the writer's reputation as an 
author {Archhold v. Sweet, 1832, 5 Car. & P. 219); Lord Tenterden, C. J., 
explained in this case that the principle involved was analogous to that 
in the cases of “ perfumers and fish-sauce makers." 

In actions of libel, modern law, in the case of printed matter, takes 
little oj* no cognisance of the author. Publication is the ground of 
action, and the publisher cannot throw back his responsibility on the 
writer. The name of the author is immaterial, and the Court will not 
compel the publisher to disclose it {Hennessey v. Wright, No. 2, 1888, 36 
W. E. 879; Qihson v. Evans, 1889, 23 Q. B. D. 384). (See Defamation.) 
Nor, it would appear, can a publisher recover from an author who has 
involved him in damages for libel ; but if the author has given the publisher 
an indemnity, in the case of a publication not in itself obviously illegal, the 
publisher could probably recover (see a discussion of this point by Lord 
Lyndhurst and Baron Alderson in Colburn v Patmore, 1834, 1 C. M. & E. 
73). As to Assignment, see Hole v. Bradbury, 1879, 12 Ch. D. 836 ; Griffith 
V, Tower Publishing Co. [1897], 1 Ch. 21. 


Authorfsed Improvements.— The expression is used to 
describe the improvements which a tenant for life is authorised by statute 
to make on his estate. The subject will be treated under the heads 
Settlement ; Tenant for Life (which see). 


Authorising and Empowering. — See Trust; Pre- 
catory Trust. 


Authority, Faise Representations as to.— See 

Misrepresentation; Principal and Agent. 


Authority, Joinder without.— See Parties. 

Authority, Military, Abuse of-— See Army; Courts- 
Martial. 


Auto -Motor Cars.— See Light Locomotives. 
Autre vie.— See Estates for Life. 


Autrefc^is Acquit, Autrefois Convict.— A person who 
has once been lawfully acquitted or convicted of any offence cannot be re-tned 
for the offence. Even if circumstances of aggravation are alleged on the 
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sedDiid trial, or serious consequences to the victim of the offence have 
followed on the previous trial, a man must not be put twice in pe<Q for the 
same offence (Hawk., P. C., bk. ii. c. 36). It is immaterial where the first 
conviction or acquittal was, and whether it took place within or without the 
Queen’s dominions or was in a foreign country, or was summary or on indict- 
ment (.8. V. Miles, 1890, 24 Q. B. D. 423, and jB. v. Roche, 1776, and 1 Leach, 
125), provided that the Court of trial was of competent juris^ction, and the 
indictment or accusation was sufficient in law to sustain a conviction for the 
offence charged on the second trial, and if erroneous was not reversed or set 
aside by writ of error or otherwise (JB. v. Drttry, 1849, 18 L. J. M. 0. 189). 
It is also immaterial whether the prosecution is on the same statute or for 
the same common-law offence, so long as the facts constituting the offence 
are substantially the same (Interpretation Act, 1889, 52 & 53 Viet. c. 63, 
s. 33 ; Wemyss v. Hopkins, 1875, L. E. 10 Q. B. 378). The defence is raised 
by plea in bar of autrefois acquit or autrefois convict. If successful, it 
effectually stops the prosecution. If it fails in cases of misdemeanour, 
judgment for the Crown is entered on the indictment. In treason or felony, 
the defendant failing on the plea of autrefois acquit or con viol is allowed to 
plead not guilty. 

These pleas may be pleaded orally by the accused saying, when 
arraigned, that he has been lawfully acquitted or convicted of the 
offence charged (14 & 15 Viet. c. 100, s. 28). But a formal plea in 
parchment, signed by counsel, may be put in. As to the present form, see 
JB. V. Connell, 1853, 6 Cox C. C. 178 ; Arch. Cr. PI., 21st ed., 150). It is now 
usual to combine with these pleas a plea of not guilty (jB. v. Drury, 1849, 
18 L. J. M. C. 189). A jury is sworn to try separately the issue raised by 
the plea of autrefois acquit or convict, and the burden of proof is on the 
defendant (JB. v. Roche, 1775, 1 Leach, 125). Proof of the previous 
conviction or acquittal is made by production (1) of the record of the 
former trial; (2) of a certificate thereof, made under 14 & 15 Viet. c. 99, 
8. 13 ; or (3) in the case of summary convictions or acquittals, of a certificate 
by the clerk of the peace of the county or borough where the previous trial 
took place, if they have been returned into his office, otherwise by a certi- 
ficate of the clerk to the Petty Sessional Court, or justices making the 
conviction (42 & 43 Viet. c. 49, s. 27 (3) ; R, v. Miles, 1890, 24 Q. B. D. 423). 

The accused must also be identified with the person previously tried. 
The previous conviction or acquittal is insufficient to sustain the plea in the 
following cases : — (1) Where the accused was not in jeopardy on the former 
charge, i,e. where it would not have supported a legal conviction for the 
offence charged on the second trial; (2) Where the subsequent charge 
is of murder, manslaughter, or rape, following upon a previous trial for 
assault or arson (R, v. Morris, 1867, L. E. 1 C. C. E. 90 ; R. v. Miles, 1890, 
24 Q. B. D. 423, at 433 ; R, v. Serni, 1887, 107 Cent. Crim. Ct. Sess. 
Papers, 418 ; (3) In cases of assault, where the accused, if convicted or 
sentenced to fine or imprisonment, has not paid the fine or undergone 
the punishment (24 & 25 Viet. c. 100, s. 45 ; Hartley v. Hindmarsh, 1866, 
Jm E. 1 C. P. 553. Hereon see also Arch. Cr. PL, 2l8t ed., 148-155 ; Hawk., 
P. 0,, bk. ii. cc. 35, 36, ss. 10-17 ; Mayne, Criminal Law of India, 1896, 
906-911 ; and Euss. on Crimes, 6tb ed., 38). 


Autrefois Attaint. — A plea in bar now obsolete, owing to the 
abolition of attainder by the Forfeiture Act, 1870, 33 & 34 Viet. c. 23, a 1, 
except perhaps in cases of outlawry, itself virtually obsolete. Since 1826, 
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it could be pleaded only where the attainder was for the same offence as 
that chfia:ged in the indictment (7 & 8 Geo. iv. c. 28, s. 4; see Fost., 
2nd ed., 41-44, 110-113; Arch. Or. PL, 21st ed., 156 ; 3 Co. Inst. 213). 


Autrefois Convict.— See Autrefois Acquit. 


Auxiiiary Forces.— See Army. 
Avai. — See Bills of Exchange. 


Ave rag's. — The meaning and origin of the word average are doubt- 
ful. It has been variously derived — from the Latin aversio (throwing over- 
board), from the Italian mere (property) or varea (contribution), and again 
from the German haferei (sea damage), and seems to -have come to us 
through the French marie. The following definitions have been given of it : — 
“ In a marine sense, average and contribution are synonymous terms.*’ 
‘‘Average signifies the contribution to a general loss” (Park, 201). 
“ Average is a term used in commerce to signify a contribution made by 
ship freight and goods on board a ship, in proportion to their respective 
interests, towards any particular loss or expense sustained for the general 
safety of the ship and cargo, in order that the particular sufferer may not 
in the end be a greater loser than the rest of the persons interested in 
the ship and goods on board. Average, then, understood in this sense, 
is called general or gross average, because it falls upon the whole or gross 
amount of the ship freight and cargo, and also to distinguish it from what 
is often though improperly termed particular average, but which in trutli 
means a particular or partial, and not a general loss, and has no affinity 
to average, properly so called” (Shee’s Marshall, 424). General and 
particular average are distinguished in the Guidon de la Mer of 1580, and 
the Ordonnance of Louis xiv. of 1681. “The general contribution that is 
to be made by all parties towards a loss sustained by one for the benefit of 
all, is sometimes called by the name of general average^ to distinguish it 
from special or particular average — a very incorrect expression used to 
denote every kind of partial loss happening either to ship or cargo from 
any cause whatever, and sometimes by the name of gross average^ to dis- 
tinguish it from customary average mentioned in bills of lading, which latter 
species is also sometimes called petty average ” (Abbott, 625 ; see Lord 
Stowell, in The Copenhagev^ 1799, 1 Eob. C. 289). If, however, average 
means loss {aversio\ the use of the words general and particular yc. 
connection with it is necessary to show the incidence of the loss, which 
will depend on whether it be incurred for a general ox particular benefit. 

General Average, — This phrase is used to denote either the act which 
voluntarily causes the loss, or the loss consequent on that voluntary act, 
or the contribution levied on the whole adventure, in order to put the 
loser on the same footing as his co-adventurers (Arn. 845). For purposes 
of arrangement, the whole subject may be considered under the following 
heads: — 1. The origin and basis of the principle of general average; 
2. The essentials of a general average act ; 3. The two kinds of general 
average losses, namely, sacrifices and expenditures; 4 . Contribution to 
general average losses, and its exceptions ; 5. What contributes to general 
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average ; 6. The principle and amount of contribution ; 7. The apportion- 
ment or adjustment of the contribution ; 8. The adjustment o& general 
average; 9. Its relation to insurance. 

1. Origin and Bctsis of the Principle . — The principle is derived from the 
Ehodian law (Lege Bhpdid cavetur ut si levandce navis gratia jacttis merdmi 
fcudus sit omnium conti^utione sardatur quod pro omn^us datum est : Digest, 
xiv. 2), by which it was apparently applied only to a case of jettison, or 
throwing goods overboard. It was extended by the Roman law to all cases of 
sacrifice (Digest, xiv. 2), became embodied in the general maritime law (e.g, the 
laws of Oleron), and was thence incorporated into English law. What is the 
basis of the obligation so imposed on the parties to a marine adventure is 
not clearly established. Some authorities base it upon an implied contract 
between those interested in the adventure to mutually indemnify each other 
(Lord Bramwell, Wright v. Marwood, 1881, 7 Q. B. D. 62) ; and perhaps, as 
between a shipper of goods and a shipowner, such a contract may be 
implied (Lord Blackburn, Anderson v. Ocean Steamship Co., 1884, 10 App. Cas, 
107) ; but as between one shipper and another, there seems to be no such 
relation apart from express contract. The more favoured view is that the 
mere fact of shipment of goods subjects the shipper to this general mari- 
time liability, by which he undertakes implicitly to indemnify his co-shippers 
as well as the shipowner. “ The obligation to contribute depends not so 
mucn on the terms of any particular instrument, as on the general rule of 
maritime law ” (Lord Tenterden in Simmonds v. White, 1824, 2 Barn & 
Cress. 805) “ The liability to contribute does not arise from any contract 
at all, but from the old Ehodian laws, and has become incorporated into 
the law of England as the law of the ocean. It is not as a matter of con- 
tract, but in consequence of a common danger, where natural justice 
requires that all should contribute for the loss of property which is 
sacrificed by one in order that the whole adventure may be saved ” (Lord 
Esher in Burton v. Bnglish, 1884, 12 Q. B. D. 218). “ The principle upon 
which contribution becomes due does not appear to differ from that upon 
which claims for recompense for salvage services are founded. In jettison the , 
rights of those entitled to contribution have their origin in the fact of a 
common danger, which threatens to destroy them all ; and those rights and 
obligations are mutually perfected wherever the goods of some of the 
shippers have been advisedly sacrificed, and the property of the others has 
been thereby saved ” (Lord Watson in Strang, Steel & Co. v. Scott, 1889, 14 
App, Cas. 608). The chief effect of adopting this view is, that it will 
require express words in the contract under which goods are shipped, to 
exclude the rule of general average contribution : thus, under a charter-party 
exempting the shipowner from liability for any act, neglect, or default 
whatsoever of their servants during the voyage, it was held that the 
shipowner could recover a general average contribution from the shippers, 
that the loss necessitating that general average was due to the negligence 
of the shipowner's servants, on the ground that the conditions ordinarily 
existing between shipper and shipowner had been varied by the contract 
(The Carron Park, 1890, 15 P. D. 203). 

2. Characteristics of General Average Acts. — The master or the person who 
is in charge of the whole adventure decides whether a loss is to be incurred ; 
and only an act done by the master or person in charge of the ship, or 
with his sanction and authority, and not by a stranger to the ship, can 
he general average. But if he authorises the act of that stranger, it is 
general average ; e.g., if a vessel is on fire in a port full of shipping, and is 
scuttled by the port authority (who has been sent for by the master) for 
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the general safety of the shipping, this being the best thing to do for 
the gent^ral interest of the ship, with the consent of the master, it is a 
general average act {Papayanni v. Orampian Steam Ship Co,y The Birkhall, 
1896, 12 T. L. B 540); and the American law is the same (Palli v. 
Troup, 1894, 157 U. S. R). So jettison by apprize crew after the 
ship had been captured, with the approbation and under the direction 
of the original mate of the vessel, has been held to be general average 
(Price V. Noble, 1811, 4 Taun. 123; 13 R R 566). The following 
conditions are essential to make a loss general average : — (a) It 
must be an intentional act of man as distinguished from the force 
of the elements, e,g,, if a ship thrown on her beam-ends in a storm 
is righted by cutting away masts, or throwing cargo overboard, it is a 
general average loss, while, if she rights herself, owing to the mast 
snapping or the cargo washing overboard, it is a particular average loss, 
to be borne by ship and cargo respectively ; (b) It must be of an extra- 
ordinary and an unusual nature, outside the scope of the shipmaster’s usual 
duties ; (c) It must be for the good of the common adventure, and not for 
that of a single interest only ; (d) It must be to avert a loss of the whole 
adventure; (e) It must be done under circumstances which admit of no 
alternative, or, in other words, the danger must be imminent. But it 
is not necessary that the act, in order to be general average, should be 
successful ix, that it should be the actual cause of the safety of the 
whole adventure, although some of the adventure must be ultimately 
saved in the case of a general average sacrifice, or there will be no interests 
to make contribution (Carver, 372; Lowndes, 19). If the ship perish 
by the very peril to avert which the act was done, it seems that any 
cargo that is saved will nevertheless contribute to the sacrifice; and if 
the ship survive that peril, but is eventually wrecked before the end of 
her voyage, all that is saved from the wreck contributes to the sacrifice 
(Phillips, 1354). English adjusters disregard the success of the general aver- 
age act altogether (Arn. 896-8). The object of a general average act in 
England is the immediate safety of the adventure, and not the ultimate, 
as on the Continent and in the United States. 

3. General Average Losses, — There are two kinds of general average loss, 
sacrifice and expenditure : the former is any actual damage suffered by one 
interest for the common safety ; the latter is any actual outlay incurred 
for the same object : and the important distinction between the two is, that 
the former is only contributed for if the rest of the adventure arrives in 
safety, while the latter is independent of the event of the voyage. The 
classical definition of general average loss is that given by Lawrence, J. 
(Birkley v. Presgrave, 1801, 1 East, 220 ; 6 E. R 256, described by the 
present Master of the Eollk as ‘‘ one of the many happy expositions of 
mercantile daw made by that learned person, in terms so broad and yet so 
accurate as show that he was one of the greatest mercantile lawyers in 
this country ”) : “ All loss which arises in consequence of extraordinary 
sacrifices made, or expenses incurred, for the preservation of the ship and 
cargo, come within general average, and must be borne proportionally 
by all who are interested.” Lord Esher (Svend^n v. Wallace, 1884, 13 
Q. B. D. 69) says that all such phrases as “ the benefit of the whole 
adventure,” or “ of the whole concern,” or “ the common adventure,” must be 
restrained to the meaning of the words used by Lawrence, J. ; and Bowen, 
L J., in the same case, distinguishes between the criteria of a common 
commercial adventure and that of common safety from the sea, and says 
the latter is the English doctrine (p. 86)* 
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Sacrifices — First, as regards ship. The general rule is that if the ship, 
or any part of her equipment, is destroyed, damaged, or lost for th# general 
safety, or is applied to some use different from its ordinary use, the loss 
thence arising is general average, e.g. cables cut or anchors slipped to 
avoid being driven on §hore in a gale, or sails let go, or masts cut to right 
a vessel on her beam-ends (Arn. 866, 8) ; a ship scuttled, in order to 
put out a fire on board {Stewart v. West Indies and Pacific 8. S. Co., 1873, 
L. E. 8 Q. B. 362), whether the fire be due to spontaneous combustion of 
cargo or not (Arn. 870). On the other hand, it is not a general average 
loss, if a sacrifice is made in order to avert a peril contemplated by the 
voyage, and thus within the scope of the shipowner's duties, e.g,, if in war 
time the ship fights an enemy's ship, no contribution is made for the 
expense of curing the wounded, or repairing the damage done by the 
enemy's fire, or replacing the ammunition expended in the defence of the 
adventure {Taylor v. Curtis, 1816, 6 Taun. 608; 16 R R 686); or if 
the ship is strained, owing to carrying a press of sail in order to escape 
an enemy or a leakage {Covington v. Roberts, 1806, Bos. & P. N. E. 
378; 9 R R 669). Where a ship is voluntarily stranded in order to 
avoid capture, sinking, or shipwreck, it is doubtful if this is a general 
average loss or not. According to the older writers, whose opinion is 
adopted in the American law, this is a general average loss, whether 
the ship is afterwards saved or not {Columbian I. C. v. Ashby, 1839, 
13 Peters, S. C. 331). Abbott (5th ed., 349), Arnould (784, 3rd ed.), both 
adopt this view, and Carver (388) thinks it likely that it would be 
so held here. On the other hand, average adjusters here do not allow it, 
and Maclachlan upholds their practice (Arn. 873); but Lowndes agrees 
with the older authorities (4th ed., 138, quoted in Carver, 387), and the 
balance of opinion is thus in favour of admitting it. The question be- 
comes more difficult when a ship is stranded by the voluntary act of the 
master when she is in a desperate extremity, for if it be inevitable 
that she must go ashore sooner or later, it seems that it is not a voluntary 
or a substantial sacrifice to put her ashore at one place instead of another. 
The American Courts, equally in this case, hold it to be a general average 
if it be “an intentional stranding, which is under the particular circumstances 
the direct result of voluntary agency rather than of the action of the 
elements, and the actual stranding is another than the one impending, 
and not merely an incidental and inconsiderable modification of it" 
(Phillips, 1313 ; Carver, 389 ; Arn. 872). Carver thinks it probable 
that “ losses by stranding would be held here to be general average, where 
they are really duo to a voluntary act, although done in a hopeless 
extremity, and that the rule would be the same whether the ship were 
saved or not " (388). Lowndes will not allow it to be a general average 
loss “ where the stranding only anticipates an inevitable grounding in some 
place ” (64). The necessity for the sacrifice being substantial (which is 
perhaps only another way of saying it must be voluntary), is perhaps 
best illustrated in the case of wreck, whether it be mast, spars, or sails, or 
cUrgo, cumbering the ship, and cut or cast away, because it hinders her 
navigation and endangers the common safety. If such wreck be actual, 
i.e, is in such a state that it must certainly be lost, although the rest of 
the adventure should be saved without cutting it away, cutting or casting it 
ft way, because it is endangering the whole adventure, is not a general 
average sacrifice. While, if it is only contingent wreck, and it may be 
^v^, and therefore is of some value, although it is in a peculiarly dangerous 
ppsition, and actually is a danger to the whole adventure, it will then be 
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a general average loss (Brett, L. J., Shepherd v. Kottgen, 1877, 2 C. P. D. 
578 ; and* Corry v. GmW^rd, ibid,, where it was a question of a fallen mast ; 
Johrison v. CJmpman, 1865, 35 L. J. C. P. 23, where a deck-load of timber 
had got loose in a storm). In this case the thing sacrificed is exposed to 
a peculiar peril; but if the peril is not pecuKar, but is common to the 
whole adventure, even though the only possibility of safety for the whole 
adventure lies in sacrificing that one part of it, that will still be a general 
average. It has been argued in such a case, that as that part must 
infallibly be lost, it is valueless and is no real sacrifice (Benecke, 170, 183, 
219), but the answer to this seems to be that the fact of the common 
danger menacing the whole adventure, puts an equal value on all the 
interests in it, and it is no reason for the owner of the sacrificed interest 
suffering alone, that only its sacrifice will save the rest of the adventure 
(see Carver, 367-71). 

The second kind of general average sacrifice of ship or her equipment, 
is where it, or any part of it, is put to some extraordinary and more 
hazardous use, e,g: extraordinary consumption of coal by the ship’s engines 
being worked ahead and astern for a considerable time, in order to get 
her off a mud-bank {The Bona [1895], Prob. 125); spars cut up to make 
fuel for the donkey-engine of a sailing-ship, worked to keep down a leak, 
the ship having been sufficiently provided in that respect when she sailed 
{Harrison v. Bank of Australasia, 1872, L. E. 7 Ex. 39) ; but if a ship started 
on the voyage without a reasonably sufficient supply, the shipowner 
cannot recover in general for the value of the substitutes he has employed 
{RoUrison Y, Price, 1876, 2 Q, B. D. 91); sails or cordage used to stop a 
leak (Phillips, 1299); cutting the cable of the best bower anchor, and 
making it fast to a pier to prevent the ship being thrown off by a storm 
and sunk at the harbour bar {Birkley v. Presgrave, 1801, 1 East, 220; 

6 E. E. 256); or cutting the ship’s side open, to facilitate jettison of the 
cargo {Marsham v. Dutrey, Marshall, 430). 

Secondly, in the case of goods. Sacrifice of goods generally takes the 
form oi jettison. Any jettison of goods for the safety of the whole adventure 
is a general average, except perhaps in the case of deck goods (see below), 
even of goods for which no bill of lading has been given (Arn. 862). 
Jettison may be constructive as well as actual, i.e, if goods are taken out of 
the ship and put into boats or lighters, in order to float her when aground 
or lighten her, this is equivalent to a jettison ; and if such goods are lost 
before they are put in a place of safety, they are a general average loss, 
and so are the boats containing them. If in such case the ship and rest 
of the cargo are lost, the lightened goods will not contribute to their 
loss ; nor will the ship and cargo contribute to the loss of the lightened 
goods, if these were taken out of the ship for their own benefit, or in the 
usual course of navigation. Any damage incidental to jettison, to either 
the ship or other goods, is general average (Lowndes, 41, so held in the 
U. S. ; Maggrath v. Church, 1803, 1 Caines, N. Y. 196) ; so is damage to goods 
by water being thrown down the ship’s hatches, to put out a fire* which 
has arisen in other goods {Whitecross Wire Co, v. Savill, 1882, 8 Q. B. D. 
663), or owing to water going down the hatches while opened for a jettison 
(Lowndes, 42). American law distinguishes between goods already on fire 
and other goods damaged by water thrown down to put the fire out, and 
only allows damage to the latter in general average {Columbian L C. v. Ashi^, 
ante). Cargo pumped up is not general average {Hilh v. London, A, C., 
1839, 5 Mee. & W. 669). Goods jettisoned are not abandoned, but can be 
recovered on paying salvage for them. Goods given up to pirates by way 
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of Qomposition are a general average loss {HicU v. PcUirigtQn, Moo. 297), 
but not if they are forcibly taken by pirates or plunderers (JfeMt v! 
LushiTigt&tif 1792, 4 T. E. 783 j 2 E. E. 519). A sale of goods from necessity 
in a foreign port, in order to raise funds for the adventure, or to replace 
general average losses, is general average (Hallett v. Wigram, 1850, 19 
L. J, C. P. 281), but nOt if it be on account of a single interest {Powell v. 
Gudgeon, 1816, 5 M. & S. 431), e.g. to release the master of the ship 
arrested for the price of necessary repairs done to her {Hopper v. Burness, 
1 0. P. D. 137, see below, Dobson v Wilson, 1813, 3 Camp. N. P. 480 ; 
14 E. E. 817). If such goods are sold for less at their port of refuge than 
they would have fetched at their destination, semble their owner can 
recover for the larger value {Richardson v. Nourse), 

Thirdly, in the case oi freight Freight lost by jettison of goods (Arn. 
864, so held in United States; Phillips, 1287), or by voluntary stranding 
of ship (Phillips, 1302), or by sale of goods for general average purposes 
(Carver, 433), is a general average loss. 

Expenditures. — The distinction between these and sacrifices is that 
these give an immediate vested claim to compensation, while sacrifices are 
only made good subject to the ultimate safety of the adventure. The chief 
characteristics necessary to make them general average are that they must 
be made for the common safety, and must be extraordinary in their nature. 
The following are general average expenses as made for the common safety ; 
— {a) Salvage for getting a ship out of a position of peril {e.g. cap- 
ture or shipwreck) is, in practice, considered general average, although 
in law it is quite distinct from it, and by maritime law all property 
saved from danger is liable individually for its proportion of the sal- 
vage awarded against the whole of the adventure to which it belongs. 
The best illustration of this is that the Admiralty Court could issue process 
for salvage, but not general average {The Cargo ex Ealam, 1863, 32 
L. J. Ad. 97). Salvage is, strictly speaking, only general average when 
the amount is agreed beforehand, and that amount is necessary for 
the common safety. Thus, money expended by the master in getting 
a stranded ship afloat for the common benefit of ship and cargo is general 
average {Kemp v. Halliday, 1875, L. E. 1 Q. B. 520), although the fact that 
he has paid what is a reasonable and prudent sum, according to his judg- 
ment, does not decide what sum was necessary to extricate the ship and 
cargo from danger, and the latter fact must be specially proved before that 
payment can be brought into general average {Anderson v. Ocean S, S, 
Co., 1884, 10 App. Cas. 107). The shipowner cannot claim in general average 
remuneration for arranging the salvage operations of the whole adventure, 
in the absence of any express contract to that effect between himself and 
the shippers {Schuster v. Fletcher, 1878, 3 Q. B. D. 418). Unless the safety 
of both ship and cargo be in peril, no expenditure can be general average ; 
thus, if the safety of the ship be hopeless, or the cargo have been taken out 
of the ship for its own safety, expenditure made with the object of getting 
the ship into a safe position is not general average {Royal Mail Steamship 
Co. Y, English Bank of Rio de Janeiro, 1887, 19 Q. B. D. 362); and in 
neither case does the cargo contribute anything ; for taking out the cargo 
will make no diflerence to the ship, nor will heaving off the ship affect the 
cargo. The practice of adjusters here, however, is to make the ship con- 
tribute to the cargo, if she is successfully floated. If a ship is accidentally 
stranded, the expenses of discharging the cargo, reloading it, and resuming 
tte voyage, are, in practice, brought into general average ; but if lightening 
her of the cargo does not make her float, the expense incident to other 
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means of getting her off falls on her only {Job v. Langton, 1856, 6 EL & Bl. 
779 ; Wf^hew v. Mavrojani, 1870, L. B. 6 Ex. 116); put shortly, it is only 
if the discharge of the cargo and getting the ship off are all one continuous 
operation for the common safety that the expenditure is general average 
{The Copenhagen, 1799, 1 Bob. 0. 289 ; Moran v. Jones, 1857, 7 EL & BL 523, 
though this latter case has been doubted on the facts •in Svendseny, Wallace, 
arde; Hall v. Janson, 1854, 4 EL & BL 500). 

(&) Another general average expenditure is payment of ransom to pirates 
or plunderers, or a compromise between belligerents and neutrals, but not 
ransom to public enemies (Phillips, 1335-7 ; Arn. 888), except as allowed 
by the Prize Act, 1864, s. 45. 

{c) So is money raised [abroad for general average purposes, with all its 
incidental expenses, such as exchange, interest, etc. (Phillips, 1357 ; Arn. 

((f) Port of refuge expenses are in some cases general average. When 
a ship i6 obliged, for the general safety, by damage caused by sea perils, 
to put into port to repair, the expense of putting into port and landing 
the cargo are general average {Svendsen v. Wallace, 1885, 10 App. Cas. 
404) ; but the expense of warehousing the cargo falls on the cargo, and 
that of reloading the cargo and leaving the port on the freight. On 
the other hand, when the ship is obliged to do so in order to repair a 
general average loss, all the above expenses are general average {Atwood v. 
Sellar, 1880, 5 Q. B. D. 286). The expense of repairing, in the former case, 
is particular average on the ship, while in the latter it is general average 
{Plummer v. Wildman, 1815, 3 M. & S. 482; 16 B. E. 334; Power v. 
Whitmore, 1815, 4 M. & S. 141 ; 16 E. E. 416). 

The necessity for the expenditure being extraordinary is illustrated by 
the following instances : — Wages and provisions for the crew during repairs 
are neither general nor particular average {De Faux v. Salvador, 1836, 4 
Ad. & E. 420), nor are they during detention by capture, or embargo, or any 
other vis major {Robertson v. Ewer, 1785, 1 T. B. 127 ; 1 E. E. 164 ; Sharp 
V. Gladstone, 1805, 7 East, 24 ; 8 E. E. 583). Expenses, owing to detention, are 
not general average, whether due to waiting for convoy, unless the danger is 
so imminent that they are necessary for the general safety, or to quarantine, 
or to ship being frozen up in the ordinary course of the voyage (Arn. 882). 

Expenditure may be extraordinary in its amount and yet not in its 
nature, and so not general average, e.g, an expenditure of £1400 in coals to 
work the auxiliary screw of a sailing-ship damaged by an iceberg, and 
unable to sail on her voyage home from the West Indies, in itself gives no 
claim to contribution, though thereby the general average of making a 
port of refuge, and keeping the cargo there for repairs, was avoided 
( Wilson V. Bank of Victoria, L. E. 2 Q. B. 203). Hire of extra hands 
to pump a ship after springing a leak is general average {Birhley v. Presgrave, 
ante), hut not hire of extra hands in place of deserters from the crew 
{Plummer v. Wildman, ante), nor gratuities promised to seamen in time of 
danger to induce them to do their duty {Harris v. Watson, 1790, 2 Pea. 102 ; 

3 B. E. 654; Harris v. Garter, 1854, 3 EL BL 569). But if it will be 
actually dangerous for the ship to go to sea shorthanded, extra pay to the 
crew on board is general average {Hartley v. Ponsonby, 1857, 7 EL & BL 872). 

4. Contribution to General Average Losses. — The general rule is, that sacri- 
fices or expenditures made for the preservation of the whole adventure, 
ship freight and cargo, are made good to the owner of the interest sustaining 
the loss by a oontribution levied on the whole adventure. There are two 
exceptions to this general rule, which are concisely stated by Lord Watson 
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in delivering the judgment of the Privy Council in Strang, Steel, <jk Co. v. Scott, 
ante, the facts of that case being that a ship had been stranded owitig to the 
negligence of the master, and for the general safety it became necessary to 
jettison part of the cargo, and the judgment allowing the owners of the 
jettisoned cargo to recover general average contribution for its loss, but not 
the shipowner for the damage done by the jettison to the ship. “There are 
two well-established exceptions to the rule of contribution for general 
average. When a person who would otherwise have been entitled to claim 
a contribution has, by his own fault, occasioned the peril which mediately 
gave rise to the claim, it would be manifestly unjust to permit him to 
recover from those whose goods are saved, although they may be said, in a 
certain sense, to have benefited by the sacrifice of his property {Schloss v. 
Heriot, 1863, 14 C. B. N. S, 59). The second exception is in the 
case of deck cargo. According to the rules of maritime law, the 
placing of goods upon the deck of a sea-going ship is improper 
stowage, because they are hindrances to the safe navigation of the vessel ; 
and their jettison is therefore regarded in a question with the other 
shippers of cargo as a justifiable riddance of incumbra:ices which ought 
never to have been there, and not as a sacrifice for the common safety. But 
the owner of deck goods jettisoned, though not entitled to general contribu- 
tion, may nevertheless have a good claim for indemnity against the master 
and owners who received his goods for carriage upon the deck ; and the 
exception does not apply either (1) in those cases where, according to the 
established custom of navigation, such cargoes are permitted ; or (2) in any 
case where the otlier owners of cargo have consented that the goods jetti- 
soned shall be carried on the deck of the ship.” In these latter cases 
jettison of deck cargo is a general average {Gould v. Oliver, 1840, 2 Sco. N. 
R. 152, where deck-load of timber carried by consent of shipowner, and 
jettisoned, was contributed for by shipowner to goods owner ; Hurley v. Mil- 
ward, 1839, 1 Jones & C. 24, where jettison of pigs carried by custom of 
the Irish trade on deck, was contributed to by shipowner ; Johnson v. Chap- 
man, ante, where jettison of deck-load of deals carried in a chartered ship 
was contributed to by shipowner ; Wright v. Marwood, ante, where jettison 
of cattle carried on deck under a bill of lading exempting the ship- 
owner from liability for any accident or injury of any kind or nature 
whatsoever, was held .not to be a general average loss to which ship- 
owner and shipper below deck must contribute ; Burton v. English, ante, 
where it was held that a charter-party stipulating that “ the ship shall be pro- 
vided with a deck-load if required, at full freight, but at merchant's risk,” did 
not exclude the right of the charterer to contribution from the shipowner to 
jettison of deck cargo which was carried by the custom of trade). The 
United States apply the general rule strictly, and allow no exception in 
favour of local or trade usage, but Phillips's opinion is that the better doc- 
trine is to allow the exceptions of usage or notice (Phillips, 1282). On 
the other hand, a usage not to contribute to jettison of deck cargo, though 
allowed, has been held to be valid (Miller v. Titherington, 1861, 30 L. J. 
Ex. 217). 

5, What contributes to General Average. 

The general rule is that “all that is ultimately saved out of the 
adventure contributes to make good the general average loss, provided it 
was actually at risk at the time and under the circumstances in which 
the loss was incurred'' (Am. 888). “ Whatever is eventually saved must 
contribute for what has been purposely sacrificed ” (Phillips, 1318); but 
this applies only to property saved, and not life (Carver, 420). Thus, 
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goods landed befofe a jettison, or landed after a jettison, do not contribute ; 
in case cS successive jettisons, the goods jettisoned are for the |)ip)ose of 
contribution supposed to continue on board, and thereiore contribute to later 
jettisons on the same voyage (Arn. 889). And generally any interest which 
is not at risk at the time of the general average losa will not contribute to 
it. The owner of the interest suffering the loss contributes to his own 
general average loss no less than those of the saved interests ; thus, goods 
which have been sold for the , common safety contribute, and so does the 
freight of goods jettisoned or sold {Hill v. JFilson, 1879, 4 C. P. D. 329 ; 
Carver, 416). 

Theiollowing interests on board contribute : — All merchandise put on 
board for the purposes of trafific ” (Park, J., Brown v. Stapylton, 1827, 4 Bing. 
119) ; deck cargo, though it is not always contributed for ; goods belonging 
to Government by practice of adjusters (so held in United States, U, B v. 
Wilder, 1838, 3 Sumner, 308) ; goid, silver, jewels, and precious stones, not 
attached to the persons of the passengers. On the other hand, the following 
do not contribute : — Wearing apparel and ornaments and jewels, and money 
attached to the person ; perhaps banknotes (Phillips, 1397) ; passengers' lug- 
gage ; seamen's wages ; provisions, whether for passengers or crew {Brown v. 
Stapylton, supra, where provisions shipped for the use of a cargo of convicts 
were held free from contribution), for they contribute under ship, or passage- 
money, or freight ; though Phillips and Arnold both think that provisions 
for the use of passengers or animals should contribute, but not if the latter 
are going to a market, for their value reappears (Arn. 891 ; Phillips, 1399). 

6. The Princip)h and Amount of Contribution. — The general principle 
is thus stated : — “ The loss to the individual whose goods are sacrificed 
for the benefit of the rest is to be compensated, according to the loss sus- 
tained on the one hand, and the benefit derived on the other " (Bovill, C. J., 
Fletcher v. Alexander, 1868, L. E. 3 C. P. 382), or, as more fully expressed, 
** The party whose property has been sacrificed, or his money disbursed, or 
his credit pledged for tlie general benefit, must be placed exactly in the 
position in which he would have stood if the sacrifice had been made not by 
himself but by one of his co-adventurers" (Arn. 891). He is bound 
equally with liis co-adventurers to contribute towards his own loss : thus, in 
case of a sacrifice, for the purposes of adjustment the property sacrificed is 
treated as if it had remained on board the ship ; in the case of expenditure, 
his rateable share of it is deducted from the contribution paid to him. 

It has already been pointed out that a general average sacrifice only 
gives a right to contribution if the ship and cargo eventually arrive safe ; 
whereas an expenditure is contributed for, whatever be the event of the 
voyage. It may thus be important to determine whether a general average 
loss is a sacrifice or an expenditure, e.g, where goods are sold for general 
average purposes in a port of distress. The opinions here and in the 
United States are conflicting (Arn., 894; Carver, 432; Phillips, 1363; 
Kent, iii. 212), and there is no direct decision on this point ; but there have 
been decisions that if goods are sold for the purpose of getting the*ship re- 
paired in a port of distress {ix. for a particulair interest, the ship), the value 
is to be reimbursed to their owner, whether the ship arrive in safety at her 
destination or not. If she does not arrive, their value to be made good is 
their net value at the port of distress {Powell v. Gudgeon, 1816, 5 M. & S. 431 ; 
17 E. E. 385; Atkinson v, Stephens, 1852, 7 Ex. Eep. 567). If she does 
arrive, the goods.must be contributed for either at the net valim winch 
they would have had at their destination, or at the value for which they 
sold at the port of distress, their owner being able to choose whichever 



the higher value. And if the sale was for general average purposes^ 
their owner can recover that higher value in general average (Richardson 
V. 1819, 3 Bam. & Aid. 237 ; 22 E. E. 368). Analogy from these 

cases fayours treating a sale of goods for general purposes as an expenditure 
(Am. 901), being “a forced loan from the shipper to the shipowner” (Brett, 
J*., Hopper v. BurnesSy 1876, 1 C. P. D. 137). 

The amount of contribution may be very dilferent, according as the 
general average loss is a sacrifice or an expenditure. In the former case, 
the right to contribution arises only at the termination of the voyage, for 
the property sacrificed is regarded as though it were still at risk, and 
formed part of the whole adventure on which the contribution is assured at 
adjustment ; in the latter case, the right to contribution arises at once, and 
is independent of whether the adventure arrives safely or not; and any 
expenditure made by the shipowner, either from his own funds or by loan 
from somebody else, must be fully reimbursed, whatever the result of the 
voyage (Lowndes, 179). Accordingly, it is only in cases of sacrifice that it 
is doubtful what compensation is due for the loss, for the amount remains 
in uncertainty till the end of the voyage. 

In the case of a general average sacrifice, either of ship or ship's 
material, the loss actually sustained must be made good to the shipowner. 
If /the ship be totally lost, the amount of contribution is her value to her 
owner at the time she was lost, as if she were then in safety (so held in 
* U. S. Columhian L C, v. Ashby, ante) ; and if she become a constructive 
total loss (ie. not worth repair), owing to the general average sacrifice, 
the amount of compensation due for her is her value, prior to the sacrifice, 
minus her salvage at the port of refuge. Thus, where a ship, after being much 
damaged by sea perils, and laid on her beam-ends in a storm, had her masts 
cut away in order to right her, and on arriving at a port of refuge was sold, 
as not worth repair, for £880, and her value before the general average 
sacrifice was estimated at £6000, and the estimated cost of repairing her 
after it was £9000, of which £3000 was due to particular average, the 
Court of Appeal held, confirming Mathew, J., that the value of the ship to 
be contributed to in general average was that proportion of her value before 
the general average loss which the cost of the general average repairs bore 
to the particular average repairs, namely, two-thirds of £6000,minus the £880 
salvage (Henderson v. Shankland [1896], 1 Q. B. 525). Where the sacrifice 
is of ship's material, the amount to be contributed to is the actual cost of 
repair, deducting one- third new for old; if the ship is of wood, and is on her 
first voyage, at the place where the repairs are done ; if no repairs are done, 
then it is the estimated cost of making good the loss at the place where the 
voyage ends (Lowndes, 190 ; Carver, 421). 

In the case of freight, the amount of contribution is its net amoimt pay- 
able to the shipowner ; thus, in a case of jettison, the freight payable on 
arrival of the jettisoned goods is to be contributed for (Lowndes, 180), and 
so it is if the ship is totally disabled, e,g, by voluntary stranding (Columbian 
L G, Yv Ashby, ante). If, in this latter case, the goods can be sent on, the 
freight payable to the substituted ship must be deducted from the freight 
for contribution (Kidston v. Empire M. L C., 1867, L. E. 1 C. P. 635) ; 
and if the earning of freight does not depend on the arrival of particular 
goods on board a particular ship, the freight of a substituted cargo reduces 
the claim for freight of the jettisoned goods (Lowndes, 184). According to 
Phillips, freight of jettisoned goods is contributed for at its gross amount, 
and so also if the ship he totally lost (1368). Where there are two freights 
being earned on board a ship, namely, under charter-party and under bEl 
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of lading, it seems the shipowner can only claim on the latter (Carver, 

435and?t36). 

In the case of cargo, the amount of contribution is the net market value 
it has at the port of discharge, i,e. the price it fetches, deducting freight, 
landing, and sale charges (Lowndes, 181; Carver, 419). If the jettison is 
made so early in the voyage that the adjustment is made at the port of 
departure, the value to be made good is the cost price of the goods on 
board, i.e., including shipping charges but not insurance premiums (Phillips, 
1362, 6). Where the jettisoned goods, if they had remained on board, would, 
like the rest of the cargo, have arrived in a damaged condition, their value 
is the net value for which they would have sold in a damaged state {Fletcher 
V. Alexander, ante) ; and, similarly, any leakage or breakage which would 
have affected them should be allowed for. In practice, however, the rule 
is difficult to apply, and when the goods are sound at the time of jettison, 
and the cargo arrives partly sound and partly damaged, the loss of the 
jettisoned goods is contributed for at their sound value (Lowndes, 183). 
The amount of damage , caused by jettison to ship or goods is the differ- 
ence between their net damaged proceeds and what their sound proceeds 
would have been. If jettisoned goods are recovered before adjustment, 
their loss is the damage done by the jettison and the expense of recovering 
them ; if after adjustment, any excess of the contribution paid over that 
loss is repaid (Arn. 900). If valuables are jettisoned, which are not 
described at their proper value, they are contributed for only at their declared 
value ; if no declaration of their value be made, and this be due to fraud 
(and perhaps negligence) on the part of the shipper, the value to be con- 
tributed for is only that of such goods as the master might reasonably 
suppose them to be (Phillips, 1372; Lebeati v. Gen. Steam N. C., 1872, L. E. 
8 C. P. 88). Goods sold for general average purposes, as noticed above, are 
contributed for either at their value at the port of refuge, or the value 
they would have had at the port of destination, certainly if the shij) arrives, 
and perhaps if she does not. 

7. The Apportionment of the Contrihution. — The value of the various 
interests for making contribution corresponds generally witli their value for 
receiving contributions : “ the basis for contribution for property saved is 
the same as the basis of allowance for property sacrificed (Lowndes, 192 ; 
Carver, 418); and indeed this seems to follow from the principle governing 
general average sacrifices, namely, that the thing sacrificed is treated as 
forming part of the adventure till the voyage is ended. Phillips (1369), 
however, seems to intimate an opinion that the two values need not be the 
same, and that in the case of ship and freight the gross value at the time of 
the loss is the amount to be made good to them. Generally, the contribu- 
tory value of the different interests is their value to the owner at the time 
and place at which the liability of the parties to the adventure is definitely 
determined (Am. 901). In principle, from what has been already said, it 
is clear that the time and place of determining the liability is different 
in the case of an expenditure, from what it is in the case of a sacrffice, and 
contribution becomes due the moment the outlay is made, so that the 
various interests should contribute on their values at that moment, without 
regard to any partial or total loss which may befall them before the end 
of the voyage (Phillips, 1374; Lowndes, 167) ; while in the case of sacrifice 
the interests contribute on their net value, as they actually come to their 
owner’s hands at the end of the voyage (Am. 902). The practice is, however, 
to adjust the contributions to both kinds of loss on the net saved value ol 
the interests ; and Carver supports it (428). 
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The contributory value of a ship is her worth to her owners at the 
time and place of adjustment ; that will generally be the market^ value of 
such a ship in an ordinary employment {Orainger v. Martin, 1860, 
2 B. & S. 456 ; Lowndes, 193 ; Hopkins, 143) ; but if she is designed for, or 
engaged in, a particular trade, some different measure, such as her cost 
price, less deterioratioli, may be adopted {African S, S, Co, v. Swanzy, 1866, 
25 L. J. Ch. 870). She will then contribute according to the condition in 
which she arrives at the end of the voyage, before any repairs are done 
to her (Carver, 422). There is no fixed rule for determining her value, 
but one way is to ascertain her value when she sailed, and deduct from it 
the provisions and stores expended, the wear and tear of the voyage, and 
any partial losses suffered, or contributions due from her in general 
average ; while the value of the thing sacrificed, if it belongs to the ship, 
and also any general average contribution due to her, must be added to it 
(Phillips, 1380 ; Lowndes, 194). 

The contributory value of freight is the amount of freight eventually 
saved. Some freight, therefore, must be pending at the time of sacrifice, or 
it will not contribute at all {Cox v. May, 1815, 4 M. & S. 159 ; 16 E. E. 422) ; 
thus, if the cargo has been delivered before the loss takes place, and the freight 
is thus earned, it does iKjt contribute, because it is not at risk. For the 
sai^e reason, advance freight (which is not to be repaid in any event) does 
not contribute as freight in the hands of the shipowner, though it does in 
the hands of the shipper, as part of the value of his goods {Trayes v. 
Worms, 1865, 34 L. J. C. P. 374). If only pro rata freight be pending, 
that will contribute {Maggrath v. Church, tJ. S. ante). The amount of 
freight pending will depend on the charter or bill of lading under which 
the goods were shipped ; and it has been held that if a ship be chartered 
for a voyage out and home, at one entire sum, which is to be paid on her 
safe arrival at the home port, and a general average loss happens on the 
outward voyage, the entire freight contributes ( Williams v. London Assur- 
ance Co,, 1813, 1 M. & S. 318 ; 14 E, E. 441). If the freight be apportioned 
by the charter-party, probably only the freight accruing on the passage 
during which the loss occurs, contributes, and d fortiori this will be so if 
the passages are separate voyages (Arn. 906). This has been so held in 
the United States {Spafford v. Dodge, 1817, 14 Mass. 66). Where ship is 
chartered for subsequent voyages, unless they have a peculiar value for 
the shipowner, the freight to be earned on them will not contribute to 
loss on a previous voyage (Carver, 439). And where there is both a 
chartered and a bill of lading freight pending on the voyage, it seems the 
latter determines the contributory value of the freight (435). And see 
Lowndes (204). 

The freight, if contributory, contributes on its net value, which is 
ascertained by deducting from the gross freight the wages of master and 
crew accruing after the loss, but without taking provisions into account 
(Arn. 907 ; Lowndes, 211). It will not contribute at all if it be 
swallowed up by wages of the crew during detention at sea by weather or 
in port by embargo ; nor if the ship be disabled either before or after the 
geineral average loss, and the cargo is transhipped at an expense equal to, 
or greater than, the original freight, and if the substituted freight be less, 
only the difference between it and the original freight contributes 
(Phillips, 1388, 9). All contributions to general average, and other losses 
and expenditures falling on the freight subsequent to the general average 
loss, are deducted (1391). The freight on goods lost by a voluntary strand- 
ing, as well as that lost on the goods saved, contribute to it (Carver, 434)* 
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The contributory value ot goods is the same as the value to be made 
good to them by contribution, ie. their market price at Sie end of the 
voyage, less freig^^t, landing, and sale charges (PhilKps, 1394; Lowndes, 
^ 194; Carver, 419). If the loss is a jettison (or sale, if that be a sacrifice, 
see ante), the value of the goods lost must be added to that of the goods 
saved. If the goods saved arrive in a damaged conSition, they contribute 
on their damaged value, unless the damage is due to the act of sacrifice, 
when they will contribute on their sound value, for the contribution due to 
them makes up the difference to them {Fletcher v. Alexander, ante', 
Arn. 908). In practice, goods are not allowed to have successive values, 
though several general averages happen on the same voyage. 

8. Adjustment of General Average, — The place of general average adjust- 
ment is generally the place where the voyage actually ends, whether that be 
the contemplated destination or not, and the law and custom of the country 
to which the port of destination belongs decides the method of adjustment. 
“ The adjustment must be made at the port of destination, if it be reached ; 
but if the voyage is interrupted by some supervening cause, which neces- 
sitates or justifies its termination at some intermediate place, that place is 
the proper place of adjustment ” (Cockburn, C. J., Ex. Ch., Mano v. Oeeayi 
M. L G„ 1875, L. E. 10 C. P. 414; Carver, 416). When that port is a 
foreign one, the adjustment is called a foreign adjustment. If the voyage 
is broken up by sea perils, and the cargo is discharged at an intermediate 
port, or even the port of departure, the adjustment is made there on the 
values of the different interests at that time {Fletcher v. Alexander, ante). 
But if the voyage is not terminated by necessity at a port other than the 
port of destination, an adjustment made there is not binding unless all 
the parties expressly assent to it {Hill v. Wilson, 1879, 4 C. P. D. 329). 
Although by the law of the place of adjustment certain expenses may be 
allowed in general average, which would not be so included here, the parties 
to the adventure are nevertheless bound by the adjustment {Simmonds v. 
White, 1824, 2 Barn. & Cress. 805, a Eussian adjustment ; so Dalgleish v. 
Davidson, 1824, 5 D. & E. 6 ; Newman v. Cazalet, Park, 630, Pisan adjust- 
ment ; Walpole v. Ev)er, 1789, antC’DanMi adjustment) ; d fortiori, if express 
provision is made by the contract of sea-carriage, that general average shall 
be determined according to a particular law or set of rules, e.g. general 
average to be adjusted “ according to York- Antwerp rules,” or foreigii 
statement” {The. Mary Thomas [1894], P. 108, “on Dutch terms”; 
Hendricks v. Australasian L C., 1874, L. E. 9 C. P. 460). 

The persons liable to pay the general contributions found due are 
the owners of the interests upon which they have been apportioned. 
The shipowner has a lien on the goods for their contributions, whether 
on his own account or that of other shippers, which it is the duty 
of the master to enforce, and he is liable to the persons entitled to 
contribution if he delivers the cargo to its difierent owners without 
security for the payments due from it {Crooks v. Allan, 1879, ante: 
Strang, Steel, & Co, v. Scott, 1889, ante). In the case of a general ship, the 
master generally takes a bond from the different consignees before 
delivering the cargo, but such bond must be reasonable in ics terms, or it 
may be refused enforcement {Huth v. Lampe/rt, 1886, 16 Q. B. D. 442, 735). 
This Men is pc^essory only, and, if lost, the master may sue for the 
(K)ntributiQn8 (Aniforson v. Ocean S, S, Co,, ante) ; in the Admiralty Court no 
action lay for gen^l average contributions unless the ship was under the 
arrest of the Gourt for some other claim {Cargo ^ Ealam, .1863, ante). It 
however, the consignee of goods is not their owner, he iM not liable for 



''«’averm ' 

n eral average contributions due upon them, though he has notice of the 
ffity "vi^heu he takes delivery of the goods {Scaife v. To^iw, 1§32, 
3 Bam. & ,AdoL 523) ; but if he does so under circumstances from which 
a promise to pay the contribution can be inferred* he will be liable 
(Singston v. Wendt ^ 1876, 1 Q. B. D. 367). If a consignee becomes an 
owner only after the general average loss occurred, it seems he will not be 
liable {Scaife v. Tolin, ante ) ; but in practice the person liable is generally 
the insurer of the goods, the policy being transferred with the goods 
(Carver, 443). A goods owner entitled to contribution can sue the ship- 
owner or the other shippers, but he has no lien which he can enforce on 
the ship and cargo, unless they are already under Admiralty arrest, except 
by counter-claim {The Oquendo, 1878, 38 L. T. 151). 

9. Relation of General Average to Insurance — General average, though in 
practice closely associated with insurance, is quite independent of it both in 
origin and principle, for it has been defined as “ a consequence of the perils of 
the sea, first imposed by the Ehodian law many centuries before insurance was 
known at all, just as salvage is imposed by the maritime law, not so early, 
but at least long before any policies of insurance in the pr-.^nent form were 
thought of” (Lord Blackburn, v. Lohre, 1879, 4 App. Cas. 765). 

But where the interests forming a maritime adventure are insured, general 
average losses and contributions are considered to be caused by perils of 
th^ sea, and thus were within the policy {Hall v. Janson, 1856, 4 El. & Bl. 
500). Jettison is expressly insured against in the ordinary Lloyd’s policy, 
and in that case the assured whose goods have been jettisoned need not 
wait to recover contribution from the other interests, but can at once 
recover the value of the goods from his underwriter, and the latter on 
making payment is subrogated to the rights of the assured {i,e, has them 
transferred to him), and can recover contribution for the loss {Dickenson v. 
Jardine, 1868, L. E. 3 C. P. 639 ; Phillips, 1348), Lowndes would extend 
this rule to all general average sacrifices (227). Any contributions payable 
under an adjustment are reimbursed by the underwriter to the assured, 
provided that the adjustment is a binding one on the parties {ue, made at 
the proper place), and that its terms are warranted by the law of the 
country where it is made {Newman v. Cazalet, ante ; Power v. Whitmore, ante). 
If there is no stipulation in the policy to pay general average, according to 
foreign adjustment or particular rules, the underwriter is only liable to pay 
general average proximately due to perils insured against in the policy ; 
if there is such a stipulation, he must pay whatever is general average by 
that statement or those rules, whether it was caused by a peril insured 
against or not {Harris v. Scaramanga, 1872, L. E. 7 C. P. 481 ; Greer v. 
Poole, 1880, 5 Q. B. D. 272). 

The assured will recover from the underwriter, in respect of general 
average losses, that proportion of the loss which the sum insured by the 
policy bears to the insurable value of the property ; and in respect of general 
average contributions, that proportion of the contribution which the in- 
surable value of the property bears to its contributory value ; for the former 
. and not the latter value is the only basis of reimbursement between the 
assured and the underwriter. Whatever is paid in contribution in 
excess of the contributory value, over the value in the policy, is paid by the 
assured, but for whatever is paid on the contributory value not exceedmg 
the value in the policy, the assured is indemnified on the proportion 
insured (Am. 916, quoting Magens, 245). But if the underwriter engages 
to pay general average on foreign adjustment, he must reimburse on the 
same basis as that on whifth the contributories have been compelled to pay 
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under a foreign adjustment (Barnes, J., Th& Brigella [1893], Prob. 200), 
Where ajl the interests concerned in the voyage are owned by the same 
person, a' loss incurred for the common safety gives no right to con^ 
tribution, for the owner would be contributing to himself. But if those 
interests are separately insured, it is a doubtful question whether the 
assured or his underwriter on one interest can recoter contribution from 
the other underwriters {Oppenheim v. Fry, 1863, 38 L. T. 387 ; The 
Brigella, above). See Marine Insurance. 

Particular Average has been already defined above. It is used in two 
senses — (a) As between one party to a maritime adventure and the others 
(6) As between that party and his underwriter. In the first sense, it means 
any loss sustained by any one interest, whether arising from a danger 
peculiar to itself, or from one common to the whole adventure which hes 
where it has fallen (Carver, 361), or a “ loss borne wholly by the party upon 
whose property it takes place, so called in distinction from a general 
average for which divers parties contribute ” (Phillips, 1422). In the second 
sense, it is any partial loss to the interest insured, caused by perils 
insured against in the policy. The latter sense is not considered here, as it 
will be found under Marine Insurance. It is enough here to say that thv. 
two senses are not co-extensive, and a loss may be a particular average, so 
far as the suffering interest is related to the whole adventure, which is not 
a particular average loss recoverable from the underwriter who has insured 
that interest, e,g. wages and provisions for ship's crew during detention for 
repairs and embargo {Robertson v. Ewer, ante). 

Phillips gives the following instances of particular average losses : — 
Masts sprung or carried away; vessel damaged by getting ashore, or 
being strained through stress of weather ; accidental stranding ; collision ; 
capture ; repairing or replacing damaged parts of ship ; deck goods washed 
overboard; goods heating from inherent vice (1424). 

The term average is also used in connection with fire insurance ; if a 
fire policy is declared subject to average, the meaning is that if the property 
covered at the time of fire exceeds the sum insured, the assured will only 
receive the proportion of the loss which the insurance bears to the value of 
the goods (Porter, Insurance, 235). By analogy to the rule of general 
average in marine insurance, where houses are pulled down or blown 
up in order to check a fire, the loss caused is part of the damage caused 
by the fire for which the insurer must pay. In London, all damage done 
by the Fire Brigade in putting out fire is damage by fire" within 
a policy of insurance {iUd. 117 ; see Phillips, 1098), 

[See Arn. Marine Insurance, 6th ed, ; Abboth, Shipping, 13th ed.; 
Lowndes, General Average, 3rd ed. ; Phillips, Marine Insurance, 5th ed.; 
Carver, Carriage by Sea, 2nd ed. ; Hopkins, Average ; Porter, Insurance.'] 


Averments.— See Indictment. 


Avoidance, Plea in Confession and.— This was the 
description applied, under the system of pleading in force prior to the 
coming into operation of the Judicature Acts, to defences which, while adniit- 
ting or confessing the truth of the fact, stated in the plaintiffs pleading, 
alleged some new fact which avoided their legal effect (Bullen and Leake s 
Precedents of PleoJi^, 3rd ed., p. 437). Although the Judicature Acra 
have in great measure abolished forms in pleadMgs, the description is still 
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a^licable to defences of this character as distingaished from defences 
which are mere traverses or denials of the alleged cause of action. Fleas 
in confession and avoidance were divided into two classes, nairfdy, p leas 
in justification or excuse, and pleas in discharge (Stephen on Pleading, 7th 
ed., p. 183). Pleas in justification or excuse stated facts which showed 
that the plaintiff neVer had any cause of action, as, for instance, in an 
action for defamation, where a defendant admits either expressly or im- 
pliedly that he spoke or wrote and published the words complained of, 
but says that they were true in substance and in fact ; or, in an action for 
an assault, where the defendant pleads that the plaintiff first attacked him, 
and that he thereupon committed the alleged assault in self-defence. Pleas 
in discharge stated facts, which showed a subsequent discharge of a once 
subsisting cause of action, as, for instance, in an action for the recovery of 
a debt, that the defendant had discharged the debt by payment ; or, in an 
action for breach of a covenant, that the plaintiff had released the defend- 
ant by a subsequently executed deed. Under the former system of pleading 
all matters in confession and avoidance had to be pleaded specially (see 
Begake Generates, Trinity Term, 1853, rr. 8, 12, 17), and a lilte rule is now 
in force under the Judicature Acts (see R S. C., 1883, Order 19, r. 15). 

By the common law, a defendant could not plead to the same part of 
the declaration a traverse or denial, together with a plea in confession 
an(^ avoidance (BuUen and Leake’s Precedents of Pleading, 3rd ed., p. 441), but 
this rule was subsequently relaxed by the 4 & 5 Anne, c. 16, s. 4, and the 
15 & 16 Viet. c. 76, ss. 81, 84 ; and it is now open to a defendant to plead 
to the same cause of action as many several matters as he may think 
necessary, subject only to the provision contained in R. S, C., 1883, Order 
19, r. 27, enabling the Court or a judge to strike out or amend any matter in 
any pleading which may be unnecessary or scandalous, or which may tend to 
prejudice, embarrass, or delay the fair trial of the action, and to the restriction 
contained in R. S. C., 1883, Order 22, r. 1, as to pleading a denial of liability 
together with payment into Court in actions for libel or slander. See 
further Pleading. 


Avowry, — An avowry is the pleading in defence in the action 
of replevin (see Replevin). The defendant avows, or acknowledges, the 
taking of the distress {g.v), and alleges reasons why it was legal. Stat. 1 1 , Geo. 
II. c. 19, sec. 22, 1738, enabled defendants in replevin to avow generally that 
the plaintiff enjoyed the property whereon the distress was made, under a 
certain rent, and that the rent was then due, without showing the lessor’s 
title. 


Award. — See Abbitbation. 

Award (International).— See Abbitbation (Intebnational). 


Away-going Crops.— See Landlobd and Tenant. 
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Baby Farming'. — The Infant life Protectidn Act, 1872 (35 & 36 
Viet. c. 3^, passed in consequence of the report of a select committee of the 
House of Commons (Pari. Pap., 1871, c. 272) requires the registration of all 
houses in which more than one infant under one year old is received for hire 
or reward, to be nursed or maintained apart from its parents for a period 
exceeding twenty-four hours, by a person who is not its relative or guardian 
(35 & 36 Viet. c. 38, s. 2 (3)). 

Institutions established for the protection and care of infants and persons 
receiving children to nurse or maintain imder the Poor Law Acts are exempt 
from registration (35 & 36 Viet. c. 38, s 13). 

A register is kept, in the county of London by the County Council (q.v,\ 
in the City by the Commissioners of Sewers (q-v.), in boroughs by the town 
council (q.v.) (35 & 36 Viet. c. 38, ss. 1, 3, sch.), and in non-municipal districts 
by the district council (q.v. ; and 35 & 36 Viet. c. 38, ss. 1, sch. 3 ; 56 & 57 
Viet. c. 73, s. 27 (1) (f)), upon which the house and the name of the appli- 
cant for its registration are entered, without fee, for one year, if the house 
be suitable and the character of the applicant is satisfactory (35 & 36 Viet 
c. 38, ss. 3, 4). 

The persons registered must keep, and on demand produce, a register of 
all infants, taken in, in a book, in a prescribed form, supplied gratuitously 
by the local authority, and must enter when and from where a child was 
received, and when and by whom it was removed ; and an inquest must be 
held on the body of an infant which dies in a registered house, unless 
a satisfactory certificate of a registered medical practitioner who attended the 
child is produced to the coroner (35 & 36 Viet. c. 38, ss. 5, 8). 

When infants are seriously neglected, or the registered house becomes 
unsuitable, or the registered person incapable of providing for the infants, 
his name and house may be struck off the register (ib. s. 7). 

The following breaches of the Act are punishable on summary conviction 
by imprisonment for not more than six months, with or without hard labour, 
or a penalty not exceeding £5, or erasure of the offender's name and house 
from the register : — (1) Eeceiviiig or retaining an infant in an unregistered 
house (ss. 2, 3) ; (2) Making false representations, or making or using false 
certificate, or falsifying register (s. 6; and see Births, Kegistration of); 
(3) Not giving the coroner notice of the death of an infant in a registered 
house within twenty-four hours of its occurrence (s. 8). 

The accused may elect to be tried by a jury for any of these offences 
(Summary Jui'isdiction Act, 1879, 42 & 43 Viet. c. 49, s. 17), 

The expenses of administering the Act are payable out of the local rates, 
and the fees and fines received under the Act are paid to the account of the 
local rate (35 & 36 Viet. c. 38, ss. 10, 12, sch. 1). A bill was brought in 
1896 to amend tW Act (Bill 20), and a select committee of the House of 
Lords sat and reported on the working of the Act of 1872, and whether 
further steps were necessary to repress baby-farming and its attendant 
infanticide (Pari. Pap., 1896, c. 343). 


Back*>Fr0tg'ht« — This is the freight payable by the owner of 
goods which cannot be delivered at their destination, owing to causes for 
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which the shipowner is not responsible, and are consequently carried back 
by the ship to the place from which they were shipped, or some other suit- 
able place, if their owner gives no instructions to the ship with^regard to 
them, and neither receives them nor arranges about their reception. The 
master, in such a case, becomes an agent of necessity for the goods owner; 
and if taking the godds back seems to him, in the exercise of a prudent 
judgment, and actually is, the best course to adopt for their interest, he is 
justified in doing so, and the goods owner must pay freight for the return 
voyage, which is called return or back-freight (Cargo ex Argos, 1873, L. R 
5 P. C. 134). The shipowner, however, is not entitled to back-freight 
it the voyage on which the goods are sent is an illegal one to his knowledge 
(Hemp V. Jones, 1787, 2 Chit. 550). 

[Scrutton, Charter-Parties, 251 ; Stroud, Jud. Lkt!] 


Backg'ammon is a lawful game when played for money (13 
Geo. II. c. 19, s. 9). See Gaming. 


Backing'- War rants. — See Arrest and Warrants. 


Bagatelle. — See Billiards. 


BahamaSf the most northerly of the British West Indian colonies, 
is a long chain of islands, of which about twenty are inhabited. The laws 
of the colony are English in their origin. See Privy Council, as to con- 
ditions of appeal. 


Bail (ballium), — A person is said to be admitted to bail, when he is 
released from the custody of officers of the law, and entrusted to the private 
custody of persons, called his bail, who become bound as sureties to produce 
him to answer, according to law, to the charge or claim, at a specified date 
or place (1 H. P. C. 96). 

In old records, when the accused could not find bail, an entry is found, 
“ Let the prison be his bail.” 

Bail differs from Mainfrisb (q^v.), in that the sureties having the custody 
of their principal, if they think he means to flee from justice, may arr^t 
him and take him before a justice, and surrender him on their own dis- 
charge (Bond V. Isaac, 1757, 1 Burr. 339; Capron v. Archer, 1757, 1 Burr. 
340), or apply to a justice for a warrant for his arrest. When the 
warrant is executed they are discharged (Hawk., P. C., bk. ii. c. 15, 
s. 3). The obligation of the sureties is created by bond executed, or recog- 
nisance acknowledged by them. In Crown cases, civil or criminal, the 
recognisance is in the form of a bond, acknowledging indebtedness to the 
Crown in a specified sum, to be exonerated on conditions specified. As to 
civil cases, see Bail Bond ; Bail Piece. 

Sureties must be sufficient, i,e. able to answer for the sum for which they 
are boimd (Hawk., P. C., bk. ii. c. 15, s. 4 ; 3 Chit. Oen, Pr. c. viii. p. 8). As a 
rule, only householders are accepted. The following persons are not accepted 
in criminal cases : the solicitor or an accomplice of the person to be bailed, a 
married woman, an infant,*or a prisoner. Before accepting surety, the Court 
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inquire of him on oath as to his means, and may require notice to the 
plaintiff, gposecutor, or police, usually twenty -four or forty-eight hours in 
criminal cases, to enable the necessary inquiries to be made as to the credit 
aiid solvency of the proposed surety. Commissioners for taking bail in 
civil cases were at one time appoint^, but their powers are now given to 
.all commissioners for oaths (52 & 53 Viet. c. 10, s. 1). ** 

A person who acknowledges bail in the name of another, without 
authority or excuse, is guilty of felony, and punishable by penal servitude, 
from three to seven years, or imprisonment, with or without hard labour, 
for not more than two years (24 & 25 Viet. c. 90, s. 34 ; 54 & 55 Viet. c. 
39, 8. 1). . 

1. Bail in Civil Matters, — With the abolition of arrest on mesne proeess, 
bail in civil cases is virtually extinct. As to its form, see Bail Bond ; Bail 
Piece. Bail bonds continue in use in Admiralty actions in rem^ for obtain- 
ing the release of arrested ships or cargo (E. S. C., 1883, Order 9, r. 10 ; 
Order 12, rr. 18-21 ; Order 29, rr, 6-18 ; Order 64, r. 10), and replevin bonds 
are still in use. See Eeplevin. 

A defendant in any personal action in which, before January 1, 1870, he 
would have been liable to arrest (under a capias ad respondendum)^ can still 
be unvested under writ of ne exeat regno, or sec. 6 of the Debtors Act, 1869, 
32 & 33 Viet. c. 62, if (1) he is about to quit England ; or if, (2) except in 
penal actions, his absence would materially prejudice the plaintiffs case. As 
to the procedure, see K. S. C., 1883, Order 69. On arrest the defendant 
can be imprisoned for not over six months, unless he secures an amount not 
exceeding the claim, by deposit in Court, or by entering into a bond to the 
plaintiff with one or more sureties, or giving such other security as th(} 
plaintiff will accept (Order 69, r. 3). The condition in ordinary actions is 
that the defendant will not leave England before the trial, without the leave 
of the Court ; and in penal actions for the pa 3 ntnent of any sum recovered, oi* 
render of the defendant to prison. As to arrest of absconding debtors, see 
46 & 47 Viet. c. 52, s. 25 ; 53 & 54 Viet. c. 71, s. 7 ; and Bankruptcy. 

In actions for the recovery of land from tenants holding over, the tenant 
can, under sec. 213 of the Common Law Procedure Act, 1852 (15 & 16 Viet, 
c. 76), be requii'ed to enter into a recognisance, with two sufficient sureties, 
to pay the costs and damages. But see E. S. C., 1883, Order 3, r. 6 ; Order 14. 

Bail or security on the removal of actions from Courts of inferior 
jurisdiction (other than County Courts) is regulated by 19 Geo. iii. c. 70, 
s. 6; 7 & 8 Geo. iv. c. 71, s. G; from County Courts by 51 & 52 Viet, 
c. 43, s. 126 ; and from the Mayor’s Court by 20 & 21 Viet. c. clvii., ss, 8, 
16-19 (Morgan v. Bowles [1894], 1 Q. B. 236). 

2. Bail in Crown Suits, — As to bail in Crown suits and Eevenue 
proceedings, see Crown Suit ; Exchequer Practice. 

3. Bail in Criminal Proceedings, 

Bail hy Sheriff , — The Sheriff, on executing a writ of attachment for 
security of the peace, may take bail on the terms stated in the body of the 
writ (Crown Office Eules, 1886, r. 282), or an order to find bail may be made 
on a return of cepi corpus (Crown Office Eules, 1886, rr. 286, 288, 289). 
Where the Sheriff executes a writ of attachment for contempt, he may 
admit his prisoner to bail (Short and Mellor, Crown Office Prac,, p. 400). 

The SheriflFs other powers and duties as to bail in criminal cases are 
superseded in practice by those of justices (see Stephen, ffist, Crim, 

Eng., in 233-237 ; and Sheriff). 

^il iy Poli^ Constables , — ^Where a person is arrested without warmnt, 
and cannot be brought before a Court of sunfmary jurisdiction withm 
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twenty-four hours of his arrest, a superintendent or inspector of police 
may admit him to bail (42 & 43 Viet. c. 49, s. 38) ; and in the [^([etropoliB, 
persons brought to a police-station, in the night after arrest without 
warrant, for petty misdemeanours, may be bailed by the constable in charge 
of the station (10 Geo. iv. c. 44, s. 9). 

Bail by Justwes and Coroners, — On the adjournment of a preliminary* 
inquiry into an indictable offence, the Court of summary jurisdiction may, 
in its discretion, admit the accused to bail on his own recognisance, with or 
without sureties, conditioned for the accused to attend at the time and place 
appointed for the adjourned hearing (11 & 12 Viet. c. 42, s. 21). These 
provisions also apply when the adjournment is for the purpose of consider- 
ing whether the offence should be dealt with summarily (42 & 43 Viet. c. 49, 
s. 24), and a like provision is made as to bail, on adjournment of a charge 
triable summarily (11 & 12 Viet. c. 43, s. 16). There is some doubt whether 
the High Court can interfere with the discretion of a justice to refuse bail on 
remand (see Short and Mellor, Croton Office Prac.^ p. 374). 

As to bail on committal for trial the rules are as follows : — (a) On charges 
of treason, bail may not be granted by a justice except b} order of a Secre- 
tary of State or of the High Court, or of a judge thereof in vacation 
(11 & 12 Viet. c. 42, s. 23). (6) Under s. 5 (2) of the Coroners Act, 1887, 
50; & 51 Viet. c. 71, a coroner may admit to bail a person charged with 
manslaughter by an inquisition taken before him. (c) Bail by justices is 
discretionary on charges of felony, attempting to obtain any property by 
false pretences, and all misdemeanours, the costs of the prosecution whereof 
are payable out of the county or borough rate or fund (12 & 13 Viet. c. 42, 
s. 23 ; 42 & 43 Viet. c. 49, s. 49). For a list of these offences, see Costs. 
The enumeration in 11 & 12 Viet. c. 42, s. 23, corresponds with that of 
7 Geo. IV. c. 64, s. 23 ; but certain of the offences in both lists are now either 
abolished (38 & 39 Viet. c. 86), or dealt with as to costs, etc., by the Criminal 
Law Consolidation Act of 1861. (d) In the case of all other misdemeanours, 

bail is obligatory (11 & 12 Viet. c. 42, s. 23), if sufficient sureties are tendered. 
Demand of excessive bail is contrary to the Bill of Eights (1 Will. & Mary, 
sess. 2, c. 2). Eefusal by a justice, from improper motives, to grant bail 
is said to be a misdemeanour (B. v. BadffCTy 1842, 4 Q. K 66); and gives a 
cause of action against the justice {Linford v. Fitzroy, 1849, 13 Q. B. 240). 
These rules also apply to a person arrested upon warrant of a justice, on a 
certificate that an indictment has been found against him (11 & 12 Viet, 
c. 42, s. 3). The recognisances taken by justices are transmitted with the 
depositions to the Court of trial (11 & 12 Viet. c. 48, ss. 23, 24). Where 
bail is discretionary, the justice's duty is to consider the probability of the 
accused appearing on the remand, or to take his trial, and the character of 
the offence, the nature of its punishment, and the weight of the evidence, are 
of subsidiary importance {R. v. Scaife, 1841, 10 L. J. M. C. 144; Ex parte 
Baironet, 1852, 1 El. & Bl. 1 ; In re Robinson, 1854, 23 L. J. Q. B. 286). 

The committing justice may admit the accused to bail at any time after 
commitment for trial, up till the first day of the sittings of the Court at which 
he is to be tried, or if they are adjourned, up till the day to which they are 
adjourned (11 & 12 Viet. c. 42, s. 23) ; and in cases where bail is obligatory 
this power may be exercised, on the application of the accused, by a visiting 
justice of the prison to which the accused is sent, or any justice of the 
county or place in which it is situate (11 & 12 Viet. c. 48, s. 23). 

‘The committing justice must also certify by indorsement or warrant of 
cominitment his consent to bail, where it is discretionary or obligatory, and 
the amount which he thinks sufficient ; and any justice attending at the 



jariscm where the accused is, or the governor of the prison, may admit the 
accused to bail in conformity with the certificate, on production of the 
recognisances of the sureties duly taken (11 & 12 Viet. c. 48, s. 23, subs., (3) ; 
42 & 43 Viet. c. 49, s. 42 ; 62 & 53 Viet. e. 63, s. 13 (111). Where a justice 
admits to bail a person who is in prison, he makes oi^ a warrant of deliver- 
• ance, which is the authority for the prisoner's release (11 & 12 Viet. c. 42, 
s. 24, subs. (4). 

Where a person summarily convicted appeals to Quarter Sessions, 
the Court, before which he enters into a recognisance to prosecute his 
appeal, may, on his entering into the recognisance, or giving such other 
security as they think fit, release him from custody (42 & 43 Viet. c. 49, 
s, 31) ; and similar provision is made where he appeals to the High Court 
by case stated (20 & 21 Viet. c. 43, s. 3 ; 42 & 43 Viet. c. 49, s. 33) 

Bail is taken before justices by stating verbally to the accused and his 
sureties the substance of the recognisance, and giving them a written notice 
thereof (11 & 12 Viet. c. 42, forms S (1) S (2); Summary Jurisdiction 
Rules, 1886, form 36). K may be taken in Court, or out of Court before 
any justice, the magistrates' clerk, or superintendent, or inspector of police, 
or the governor of the prison in which the accused is (42 & 43 Viet, 
c. 49, s. 42). 

Bail hy the Court of Trial — The Court of trial may bail any person 
to be tried before it while awaiting trial or during his trial. Persons 
in custody, if not tried at the first practicable sittings of the Court, 
must be bailed, unless there are special reasons proved on oath for post- 
jx)ning the trial (31 Chas. ii. c. 2, s. 6). Similar provisions are made by the 
Assizes Relief Act, 1889, 52 & 53 Viet. c. 16. As to the mode of taking a 
recognisance at Quarter Sessions, see Ex parte Jefferies^ 1888, 52 J. P. 280. 
Under the First Offenders Act, 1887, special provision is made for releasing 
first offenders on bail (50 & 51 Viet. c. 25). After the conviction of tlie 
accused, if a case is reserved under the Crown Cases Reserved Act, 1848, the 
Court of trial may admit the convict to bail by recognisance, with one or 
two sufficient sureties, conditioned for his appearance at such time as the 
Court shall direct, to receive judgment, or render himself on execution (11 
& 12 Viet. c. 78, s. 1). 

Bail hy the High Court — Where a writ of error is obtained (otherwise 
than by the Attorney-General), after a conviction for misdemeanour, 
execution is not stayed, nor is the convict released from prison, until he is 
bound by recognisance of bail. The form of the recognisance is now 
prescribed by the Crown Office Rules, 1886, rr. 199, 200, form 127, which 
superseded the Acts 8 & 9 Viet. c. 68, and 16 & 17 Viet. c. 32 (both 
repealed by the Statute Law Revision Act, 1892). 

The High Court has, and always has had, jurisdiction to admit to bail 
on a criminal charge, whether for treason, felony, or misdemeanour (Stephen, 
Hist Crim, Law, i.), but not in case of outlawry (Hale, P. C., ii. 133). This 
jurisdiction does not extend to persons imprisoned in execution of sentence, 
unless there is an appeal pending, whether by writ of error, certieft'ari, or 
case stated on indictment, or appeal to Quarter Sessions, or by case stated 
to the High Court from summary convictions. 

The contempt prisoner of another Court appears mot to be bailable by 
the High Court ; nor is a person, committed by the House of Lords or House 
of Commons, in any case within their established privileges {re Sheriff of 
Middlesex, 1»40, H Ad. & El. 273). But the High Court can bail persons 
attached for b<mtonipt of TtseW, or to answer interrogatories (Slmrt and Mellor, 
Crmn Office PTax Z91, 4SiQ 
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in all cases of misdemeanour, the High Court is theoretically bound by 
the Habeas Corpus Act, 1679, 31 Car. ii. c. 2, s. 2, to grant bail#(Stephen, 
Hist. Crim. Law Erig. i. 243; In re Annu Frost, 1888, 4 T. L. R 757), 
although, as to many misdemeanours, justices of the peace have a discretion 
{v. mp., p. 446). , 

The powers of the High Court as to bail are the same whether the case 
is depending there or in an inferior Court. They are exercised-^1) By 
summons issued ex parte, by leave of a judge, for the issue of writs of habem 
corpus ad suljwU'nduin to bring up the prisoner, and of writ of certiorari 
to bring up the depositions taken against him or the conviction ; (2) By 
summons to show cause why the prisoner should not be admitted to bail 
before a justice of the peace. In felony cases, but not in misdemeanours, 
the leave of a judge is necessary for the issue of the summons. For pro- 
cedure, see Crown Office Rules, 1886, r. 122 ; Short and Mellor, Crown Office 
Frac. 378-382. 

There is no appeal from a refusal by a judge at chambers to grant bail 
or a writ of habeas corpus, either to a Divisional Court o: the Court of 
Appeal (36 & 37 Viet. c. 66, s. 50 ; and 57 & 58 Viet. c. 16, s. 1 (1) (6); E. 
V. Foote, 1883, 10 Q. B. D. 378; Fx parte Pulbrooh [1892], 1 Q. B. 86): but 
the applicant has a right to renew his application to a Divisional Court, and 
if if; be for a habeas corpus may go the round of the High Court and to the 
Lord Chancellor; Ex parte Wideman, 1848, 12 Jur. 0. S. 719; Exparte Coppin, 
1866, L. E. 2 Ch. 47). Where the High Court allows bail in felony, four 
sureties are usually required. In misdemeanours, two are enough. Such 
bail is justified either before a judge at chambers or the Master of the 
Crown Office, or, if so ordered, before a justice resident near the place where 
the accused is imprisoned (Short and Mellor, Crown Office Prac. 381, 382). 

Enforcing Recognisances , — In criminal cases, a recognisance, if for some 
thing to be done before a Court of summary jurisdiction, can be enforced 
by such Court, by an order declaring it forfeited, and the payment of the 
sum secured is enforced in the same way as payment of a fine imposed on 
conviction (42 & 43 Viet. c. 49, ss. 9, 21 (3)). This provision applies, 
equally to proceedings under the Indictable Offences Act, 1848, and 
the Summary Jurisdiction Acts, and supersedes the old law which required 
such recognisances to be sent to the clerk of the peace with a certificate 
of non-compliance, and .left the forfeiture to the Court of Quarter Sessions* 

In the High Court, the Court orders the recognisance to be estreated 
into the Exchequer, i.e. extracted from the other records and enforced under 
22 & 23 Viet c. 21, s. 28. 

In Courts of Quarter Sessions, after an order made to forfeit a recognisance, 
the amount is levied by the Sheriff and returned to the Treasury by the 
clerk of the peace, under the Levy of Fines Acts, 1822 and 1824, 3 Geo. iv. 
c. 46 ; 4 Geo. iv. c. 37. 

See also Bail (Admiralty). 


Ball (Admiralty). —In Admiralty proceedings in rem, the owner 
of the res is generally entitled to have his property released from arrest on 
giving bail to an amount equal to the value of the property. This apxdies 
to defendants on counter-claims (i,e. plaintiffs), as much as to defendants on 
claims; and where, in the former case, the defendant’s ship has been arrested, 
and the plaintiff’s ship cannot be arrested, the plaintiff's action may be stayed 
till they give security to aiiswer judgment on the counter-claim (24 Viet. c. 
10. s. 34 ; The Oharkich, 1873, 42 L J. Adm. 70). But if the defendant’s 
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ship is not arrested, nor bail required for her, or if the plaintiffs discontinue 
their actito, the defendants cannot get bail on their counter-claim (Tht Mm 
1882, Asp. 591 ; The, Alemi^ry 1883, 6 Asp. 89) ; and the plaintiffs, 
in an action in personam^ who have given bail for their ship on a counter- 
claim, cannot get proceedings stayed till the defendants give security to 
answer the claim {The Bougemont [1893], Prob. 275). 

Effect of Bail — As a general rule, bail is the equivalent of the res {The 
ChristianSergy 1885, 10 P. D. 155, Fry, L. J.), or is a substitute for it {The 
Staffordshire^ 1872, L. R 4 P. C. 194 and 211); but it does not represent 
the res for all purposes, for “ the liability of the owner of the res is not 
confined to the same amount as the liability of the bail” Dictator[\^^2\ 
Prob. 304, Jeune, J.). Thus the property may be rearrested before final judg- 
ment is given in the action, if the bail falls short of its value ; or the owners 
may be proceeded against in personam for the balance of the claim which is 
unsatisfied by the res {The Dictator, above, where, in a salvage action, bail 
was accepted for £5000, and the Court made an award of £7500). Where 
the bail exceeds the value of the res, the bail is only liable to the extent of 
that value, and not for the amount of damage done {The Duchesse de 
Brabant, 1857, Swa. Ad. 264). For the effect of bail given in a foreign action, 
on proceedings brought in this country for the same cause of action, see Con- 
current Actions. 

Where Bail is allowed. — This right of the owner of the res may be exer- 
cised in all actions, even those for the possession of ships {The Peggy, 1802, 
4 Rob. C. 306, Lord Stowell) ; and though Dr. Lushington seems to have 
thought that this was not the practice in such actions {The Mary v. Alex- 
andra, 1867, L. R 1 Ad. & Ec. 335), Sir Robert Phillimore agrees with 
Lord Stowell : '' Even in possessory actions, the Court would always accede 
to an application to release on bail, where it was possible to do so without 
defeating the object of the writ” {The Gauntlet, 1870, L. R 3 Ad. & Ec. 
19), where a ship, arrested under the Foreign Enlistment Act (see Foreign 
Enlistment), was allowed to be bailed, the Crown consenting, but that con- 
sent not being necessary in order to do so {The Evangelistica, 1876, 2 P. D. 
241). For actions of restraint, the minority of part owners who object to the 
ship being sent on a particular voyage can obtain bail from the majority for 
her safe returning {The Keroula, 1886, 6 Asp. 23), although they have agreed 
to the appointment of a particular manager for the ship {The England, 
1886, 12 P. D. 32). In salvage cases, the property may be detained, not- 
withstanding bail, till the values are proved or agreed (Order 29, r. 5 (6) ). 

Amount of Bail — It may not be required to an amount exceeding the 
value of the property, however large the claim in the action may be, but it 
is allowed up to the full value {The Kalamagos,^ 1851, 15 Jur, 885, Dr. 
Lushington). The owner of the property can, if he chooses, have its value 
determined by appraisement, which is conclusive, and give bail only for that 
(see Appraisement); or that value may be admitted {The Betsey, 1804, 5 
Rob. C. 295), or proved, all of which equally are conclusive, except in case 
of a bond fide mistake {The James Armstrong, 1876, R R 4 Ad. & Eb. 380). 
In actions by shipowners to limit their liability (now under the Merchants’ 
Shipping Act, 1894, a 503), the bail is limited to the extent of that statutory 
liaWlity {The Sisters, 1874 1 P- D. 281), interests, and costs {The Northum- 
bria, 1869, L R 3 Ad. & Ec. 6). The more usual practice is to give bail 
for the amount claimed in the suit, without attempting to estimate the value 
of the res : Bail is taken for more or less without ascertaining whether that 
is the actual value or not, leaving that matter a subject for future considera- 
tion ” {The Mellona, 1848, 6 JT. C. 65, Dr. Lushington). But if an exorbitant 
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amount of bail is demanded, the Court may show its disapproval by de- 
priving the plaintiffs of their costs, or condemning them in th% costs in- 
curred by the defendant in giving that amount of bail {The Earl Grey, 1863, 
1 Sp. Eccl. & Adm. 180 ; The Agamemwm, 1883, 5 Asp. 92 ; The Gewge 
Gordon, 1884, 9 P. D. 41). Where, as one result of a collision, the plaintiJff’s 
vessel becomes subje8t to a claim for salvage (y.t’.), the ordinary commission 
of one per cent., paid by him to his sureties in the salvage action, cannot be 
recovered by him in the action for damages by collision, as part either of 
his costs or damages {The British Commerce, 1884, 9 P. D. 128). But where 
the ship has been, without proper cause, arrested by the other party, such 
commission can be recovered as part of the costs and damages {The 
Numida, 1885, 10 P. D. 158). Where the amount of claim is excessive, 
the Court may order it and the bail to be reduced {The Chieftain, 1863, 
32 L. J. Ad. 106 ; The St Olaf, 1869, L. E. 2 Ad. & Ec. 360, where bail 
was not allowed to an amount including repairs done to the ship since 
the arrest). Under the Admiralty Court Act, 1861, s. 33, bail may be 
taken sufficient to cover not only the judgment of the Admiralty Court, 
but also that of the Appellate Court (see The Victoria T876, 1 P. D. 280). 

Form and Formalities of Bait — It can be given belore a registrar (either 
Admiralty or district) or a commissioner for oaths (Order 12, rr. 19, 20, 21). 
Jn London the practice is to take it before the latter. A bond is executed by 
two persons as sureties, to the effect that they submit themselves to the 
jurisdiction of the Court, and consent that if the party for whom they are 
bound shall not pay what may be adjudged in the action against him, with 
costs, execution may issue against them for a sum not exceeding the amount 
named in the bond (K. S. C. App. A. part ii. No. 13). This form is the 
same as that in the old practice, no form of bond having been issued under 
the Admiralty Court Act, 1861 1865, B.&L. 425; The Victoria^ 

ante). In actions of restraint, a special form of bond is required, i.e, only 
for the value of the minority's shares {The Robert Diclcinson, 1884, 10 P. D. 
15 ; The Vivienne, 1887, 6 Asp. 178). The sureties swear affidavits to 
justify {i.e. that the surety is worth more than the sum in which bail is to be 
given, after payment of all his debts), and sign thfe bond in which, under the old 
practice, their description and address had to be given {The Tamaree, 1860, 
Lush. 28). These documents are then, with notice to the other side, filed in 
the registry where the action is proceeding. The sureties must not be partners 
{The Corner, 1863, B. & L. 161) ; and may be examined before the registrar 
on their affidavits {The Don Ricardo, 1880, 5 P. D. 121 ; The Fairport, 1882, 
8 P. D. 55). They are not liable till the shipowner makes default, and are 
discharged, if the parties so agree, or in ordinary cases by long lapse of 
time, or by the person for whom they are sureties ceasing to be owner of the 
subject of bail {The Vivienne, 1887, 12 P. D. 32). 

[Williams and Bruce, Practice, pp. 282-291 ; Eoscoe, Admiralty Practice, 
pp. 152-159.] 


<5 

Bail, Affidavit to hold to.— Arrest on mesne process was 
made unlawful (12 Geo. i. c. 29) unless an affidavit was filed before the 
issue of any bailable writ, verifying a cause of action amounting to £20 
and upwards (3 Chit., Gen, Praci, c. viiL). 


Ball Bond. — ^A^bond in favour of the sheriff, executed by a 
person on his arrest on a capias ad respondendum in a personal action, and 
VOL. I. 29 
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by two other persons as his sureties, conditioned for his causing special 
to bee put iQ ior him within a limited time in the Court and action 
in which he was arrested (1 & 2 Viet. c. 110, s. 4; 3 Chit., Qen. Proust. 
363-367). This was called putting in “ bail below.” If the conditjon was 
satisfied and notice thereof given to sheriff and plaintiff, the sheriff 
could sue on the bail bond or assign it to the plaintiff (Bullen and Leake, 
Free, PI, 3rd ed., 69-71). 


Bail Court.— The small Court in Westminster Hall in which a 
single judge sat, under 11 Geo. iv. and 1 Will. iv. c. 70, by which the 
number of judges in the superior courts of common law was increased 
by three, and judges were authorised to sit alone for justi^ing special bail, 
and certain other matters of practice and procedure, previously dealt with 
by the Courts in banc, and now disposed of on motion to a Divisional Court 
or by a judge or master at chambers (see 3 Chit., Gen, Pract c. viii. pp. 
11-18). 


Ba.ll Piece. — Special bail or bail above ” was put in under a bail 
bond before a judge in London, or a commissioner for taking bail in the 
country, by the sureties attending and justifying, ie. proving by affidavit 
their credit and solvency, and acknowledging the recognisance and giving 
notice to plaintiff and sheriff so as to vacate the bail bond (3 Chit., Gen, 
Pract c. viii. p. 373). 

The bail piece, a document on parchment, containing a minute of the 
nature of the recognisance, was verbally acknowledged, signed by the judge, 
and sometimes also by the sureties, and filed (3 Chit., Gen, Pract, c. viii. 
pp. 377, 378, 382). 


Bailee.— See Bailments. 

# 

Bailiff .-1. Of a Lord of a Manor,— A. person appointed by the lord 
to manage his property and superintend its cultivation. — His precise duties, 
as also those of the manorial officers, are explained in the treatise called 
**Senechaucie,” printed in Walter of Henley, a volume published by the English 
Historical Society in 1890. Sometimes these duties were performed by 
officials having other titles, and sometimes the bailiff of a manor performed 
the same duties as the bailiff of a franchise or liberty. 

2, Of a Framhise or Liberty , — A person who executed writs and processes, 
and empannelled juries within the liberty. He was usually remunerated 
by small fees, paid by the persons employing him, out of the proceeds of 
execution. He was appointed by the lord of the franchise or liberty. See 
Franchises ; Liberties. 

3. Of a Sheriff , — ^Persons employed for the same purposes as the bailiffs 
of a liberty, but within a county. The sheriff is responsible for the trespasses 
and misdemeanour of his bailiffs, and they are therefore bound to him in an 
obligation, with sureties, for the proper execution of their office, and are 
called hound bailiffs. There are also certain persons called special bailiffs; 
these are appointe(i by the sheriff at the request of a party to a suit for the 
purpose of exeeuting a particular process. A sheriff is not responsible for 
the trespasses and misdemeanours of a special bailiff. See Sheriff. 
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4/ CWnify By the County Court Acts, 1 888, it is provided 

thaifor every County Court there shall be one or more high bailif^appointed * 
by the judge and removable by the Lord Chancellor; and every person so 
appoint^d is empowered to appoint such a number of assistant-bailiflfs as 
sMl be allowed by the judge, and to dismiss them ; but an assistant-bailiff 
may also be suspended or dismissed by the judge (s. 33). His duties are 
to serve all summonses and orders, and, with some exceptions, to execute all 
warrants, precepts, and writs issued out of the Court, but every high bailiff 
is responsible for all the acts and defaults of himself and his assistants, in 
like manner as a sheriff ' is responsible for the acts and defaults of himself 
and his officers (s. 35). Every bailiff who shall, by neglect or connivance 
or omission, lose the opportunity of levying any execution is answerable to 
the person aggrieved (s. 49). No action can be brought against any bailiff 
for any act done in obedience to an order of the Court without six days* 
notice (s. 54). Any warrant to a bailiff to give possession of a tenement 
justifies him in entering upon the premises named in the warrant, and 
giving possession, so long as the entry be made between the hours of nine 
A.M. and four p.m. (s. 142). A high bailiff may interpier, a where any claims 
are made to or in respect of any goods taken in execution (s. 157). The 
judge may authorise any of the high bailiffs assistants to act as brokers or 
£^ppraisers for the purpose of selling goods taken in execution (s. 159). 
By the Law of Distress Amendment Act, 1888, no person may act as a 
bailiff to levy any distress for rent unless he is authorised to act as a bailiff 
by a certificate in writing under the hand of a County Court judge. See 
County Courts. 


BalllfF Errant ■ — A sheriff’s bailiff appointed to execute writs and 
process in all parts of the county. 


Bailiwick . — The district under the jurisdiction of a bailiff, and also 
a county with respect to the jurisdiction of a sheriff. 


Bailments. — Bailment is the general name applied to a class of 
contracts of which tbe common element consists in the delivery by one 
person (the bailor) to another person (the bailee) of the possession of 
chattels, either to be delivered by the bailee to a third person, or to be re- 
delivered to the bailor when the purpose of the bailment is at an end. The 
purpose of the bailment is the leading fact which determines the mutual 
rights and liabilities of bailor and bailee : and as such it affords the basis of 
the commonly accepted classification of bailments. 

The possession intended by the definition must be distinguished from 
the bare custody or physical detention of a servant ; for a servant who has 
the custody of his master s property, as servant, has not possession of that 
property. But constructive delivery is sufficient to satisfy the definition. 
'\^hen an owner in possession of goods sells them to another, but, instead 
of actually delivering them to the purchaser, agrees to retain possession of 
them on his behalf, there is a. complete contract of bailment ; his possession 
as owner being converted by the agreement into a possession as bailee for 
the purchaser (Castle v. Sworder, 1861, 6 H. & N, 828). In the same way, if 
a person sells to another gopds which are in the possession of a warehouseman, 
the warehouseman, by attorning to the purchaser, becomes a bailee for hisn* 
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Preliminary ])iBiim/etions. — It is desirable to notice at the outset some 
fundamental distinctions which constantly recur in the cases, and upon one 
or other of which important principles depend. Firsts A bailment may 
be either gratuitous or for reward, — a distinction which affects the degree 
of diligence which the law exacts from a bailee. It ii| obviously reasonable 
that a person who undertakes to keep a chattel for another, in consideration 
of a money payment, should be bound to exercise greater care than one who 
agrees to do so as a mere friendly service. There is, however, an ambiguity 
in the term “ gratuitous bailment,” since it may mean a bailment for the 
sole benefit of the bailor, or a bailment for the sole benefit of the bailee. 
Secondly, A bailment may be a simple bailment, in which the bailee acquires 
only the possession of the chattel ; or it may confer on the bailee a special 
property or interest in the chattel, by virtue of which he has a right to 
retain possession of it for a time as against his bailor. This distinction is 
important with reference to the right to maintain an action at law in 
respect of the chattel. The typical instances of a special property are the 
contracts of pledge and hiring : when chattels are pledged as security for a 
debt, the pledgee has a special property until the money is paid or tendered ; 
and when chattels are let to hire for a term, the hirer has a special property 
until the owner’s right to resume possession arises, according to the terms 
of the agreement. So, when a bill of sale is given in security for the 
payment of money, the grantor has a special property in the chattels, or a 
right to retain possession until the happening of some event which entitles 
the grantee to take possession (see s. 7 of the Bills of Sale Act, 1882). A 
contract of pledge or hiring is determined by a wrongful act of the pledgee 
or hirer, which amounts to a repudiation of the bailment. Thirdly, A 
bailment for a specific and limited purpose must be distinguished from a 
general bailment. If a horse is let on hire for riding, but not for jumping, 
it is an actionable wrong to use it for jumping so that it is injured 
{Burnard v. Haggis, 1863, 14 C. B. N. S. 45). If a pledgee re-delivers the 
goods to the pledgor generally, he relinquishes his right; but he may 
re-deliver them to the pledgor for a limited purpose without losing his 
right, — as where he entrusts them to the pledgor, as his agent, to be sold on 
his behalf (North- Western Bank v. Poynter, 1894 [1895], App. Cas. 56). A 
bailee, who is entitled to the temporary possession of a chattel, and delivers 
it back to the bailor for a special purpose, may, after the purpose is satisfied 
and during his temporary right, maintain trover for it against the bailor 
(Roberts v. Wyatt, 1810, 2 Taun. 268; 11 E. E. 566). But, in such a case, 
if the bailor deals with the chattel in a manner altogether inconsistent 
with the limited purpose, the sub-bailment is determined, and the bailee 
is remitted to his original right of possession (see Nyberg v. Handelaar 
[1892], 2 Q. B. 202); Fourthly, A bailment may be either a general bailment, 
in which the rights and liabilities of the parties are left to be ascertained 
by the common law ; or it may be a bailment on special conditions, where 
the legal rights of the parties are varied by express agreement. Thus, a 
warehouseman who receives goods for safe custody may make himseK liable 
as an insurer by expressly warranting their safety ; or, on the other hand, 
he may receive them subject to a condition that, in case of loss by negli- 
gence, his liability is to be limited to a particular sum. Lastly, Though the 
law of bailments rests upon the distinction between property and possession, 
and it is sometimes said that the bailor has the property and the bailee the 
possession, it is not at all necessary that the legal property should be ^ 
the bailor. A mere finder of property, who h^^ no title, may bail it to 
another; and a bailee may, in some cases, create a sub-bailment between 
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himself and a third person, or even between himself and the original bailor. 
Such expressions merely import that a bailor must have a title relatively 
prior and paramount to that of the bailee, — ^in other words, a right of posses- 
sion out of which the right of possession of the bailee may be derived. 
From this it follows, on the one hand, that the bailee, having accepted 
possession from the "bailor, is generally estopped from disputing his title ; 
and, on the other hand, that a bailee cannot, as against the real owner, have 
a better title than his bailor. 

Clamfication of Bailments ; Rights and Liabilities of Bailor and 
Bailee inter se. 

The classification of bailments which is generally adopted is that of 
Lord Holt, whose judgment in the celebrated case of Goggs v. Bernard^ 1704, 
2 Eaym. (Ld.) 909 ; 1 Smith’s L. C. 167, forms the starting-point of the modem 
law of bailments. It is convenient to discuss the mutual rights and 
liabilities of bailor and bailee by following this classification, and noting 
the principal modern decisions under the respective statements of Lord 
Holt. The six kinds of bailments are: Depositum^ Com'^udatum^ Locatio et 
conductioy Vadium (pawn or pledge), Locatio operis fa rcndi^ and Mandcdum, 

I. Depodtum, — “ A bare naked bailment of goods, delivered by one man to 
another to keep for the use of the bailor,” and where the bailee is not to 
have any reward.” — In this case, says Lord Holt, “ the bailee is not answer- 
able if they are stole without any fault in him, neither will a common 
neglect make him chargeable, but he must be guilty of some gross neglect. 
. . . Such a bailee is not chargeable without an apparent gross neglect. . . . 
If the bailee be guilty of gross negligence, he will be chargeable, but not for 
any ordinary neglect.” 

The defendant, a coffee-house keeper, with whom the plaintiff had 
deposited a sum of money for safe custody, put it in his cash-box in the 
tap-room, which had a bar in it and was open on Sunday^ though the other 
parts of the house were not. The cash-box was stolen on a Sunday. The 
jury were directed that it did not follow, from the defendant’s having lost 
his own money at the same time as the plaintifi’s, that he had taken such 
care of the plaintiff’s money as a reasonable man would ordinarily take of 
his own; and that that fact afforded no answer if they believed that the 
loss occurred from gross negligence. The jury having found a verdict for 
the plaintiff, the Court refused to set it aside (J)o<yrman v. Jenkins^ 1834, 2 
Ad. & E. 256). The plaintiff deposited with a bank, as gratuitous bailees, a 
strong box containing securities, of which he retained the key. The box 
was placed in the strong room where the securities of the bank were kept, 
and to which the cashier of the bank had access. The cashier abstracted 
some debentures from the box, and absconded. In an action against the 
bank it was held, by the Colonial Court and the Privy Council, that there 
was no evidence of gross negligence, for which alone the bank, as gratuitous 
bailees, could be held liable (Oiblin v. McMullen, 1868, L. B. 2 P. C. 317). 

A person cannot be made liable as a bailee without his consent. If 
goods are sent to a person without his knowledge or consent, and without 
anj previous communication with him, there is nothing to raise a contract 
of bailment, and the recipient is under no liability for the safe custody of 
the goods {Lethbridge v. Phillips, 1&19, 2 Stark. N. P. 544 ; Howard v. 
Harris, 1884, C. & E. 253). When chattels are brought by one person 
upon premises in the occupation of another, the question whether possession 
has been given to the lattpr, so as to create a contract of bailment, is one of 
fact (see Ancona v. Rogers, 1876, 1 Ex. D. 285 ; Neuwith v. Over Dwrvm 



Wkr :r: : feirtMESrrs 

iT^ustriai Society^ 1894, 63 L J. Q. B. 290). For a case where a restaurant- 
keeper ha«. been held liable for the loss of an overcoat entrusted by a cus- 
tomer to a waiter, see Ultzen v. Nicols, 1893 [1894], 1 Q. B. 92. 

A> depositary has no implied right to use the thing entrusted to him, 
but such a right may be expressly given. When mopey is handed by one 
man to another for safe custody, with permission to use it in his business, 
the depositary stands in a fiduciary position, and the transaction must be 
distinguished from a loan or debt (in re Tidd, Tidd v. Overell [1893], 3 Ch. 
154). 

II. Comynodatum, — “ When goods or chattels that are useful are lent to a 
friend ^atis, to be used by him ; and this is called commodatum^ because 
the thing is to be restored in specie** In this* case, says Lord Holt, ** the 
borrower is bound to the strictest care and diligence to keep the goods, so as 
to restore them back again to the lender ; because the bailee has a benefit 
by the use of them ; so as if the bailee be guilty of the least neglect he will 
be answerable : as if a man should lend another a horse to go westward, or 
for a month ; if the bailee go northward, or keep the horse above a month, 
if any accident happen to the horse in the northern journey, or after the 
expiration of the month, the bailee will be chargeable ; because he has made 
use of the horse contrary to the trust he was lent to him under ; and it may 
be, if the horse had been used no otherwise than he was lent, that accident 
would not have befallen him. . . . But if the bailee put this horse in his 
stable, and he were stolen from thence, the bailee shall not be answerable 
for him. But if he or his servant leave the house or stable doors open, and 
the thieves take the opportunity of that, and steal the horse, he will be 
chargeable; because the neglect gave the thieves occasion to steal the 
horse.” 

The borrower must not deviate from the conditions of the loan. Thus, 
in an old case, it was held that the defendant, who had borrowed a horse 
from the plaintiff to ride, was not justified in allowing his servant to ride 
it, the permission being in the nature of a licence not communicable to 
another {Bringloe v. Morrice, 1676, 1 Mod. 210). On the other hand, where 
a horse was for sale, and the agent of the vendor lent it to A, for the pur- 
pose of trying it, A. was held to be justified in putting a competent person 
upon the horse to try it, there being an implied authority to do so {Camoys 
V. Scurr, 1840, 9 Car. & P. 383). 

As a borrower in point of law represents himself to the lender as a 
person of competent skill to take care of the thing lent {per Parke, 13., 
Wihon V. Bretty 1843, 11 Mee. & W. 113), the lender is taken to represent 
that, so far as he is aware, the borrower may safely make use of the chattel 
for the purpose intended. This principle is applied where the borrower 
sues the lender for damage resulting directly from the defective condition 
of the chattel lent. See Blakemore v. Bristol and Exeter By, Co,, 1858, 8 El. 
& Bl. 1035, and MacCarthy v. Young, 1861, 6 H. & N. 329, where personal 
injuries were sustained through the defective condition of a crane and a 
scajBfold respectively. In the former case, Coleridge, J., delivering the judg- 
ment of the Court of Queen’s Bench, stated the law in terms which were 
adopted by the Court of Exchequer in the second case. “ It may, we think, 
be safely laid down that the duties of the borrower and lender are in some 
degree correlative. The lender must be taken to lend for the purpose of a 
beneficial use by the borrower; the borrower therefore is not responsible 
for reasonable wear and tear; but he is for negligence, for misuse, for gross 
want of skill in the use; above all, for any thing ivhich may be quailed as 
legal fraud. So, on the other hand, as the lender lends for beneficial use, 
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he must be responsible for defects in the chattel with reference to the use 
for which he knows the loan is accepted, of which he is aware, and owing 
to which directly the borrower is injured. . . . This is so consonant to 
reason and justice that it cannot but be part of our law. Would it not .be 
monstrous to hold that, if the owner of a horse, knowing it to be vicious and 
unmanageable, should lend it to one who is ignorant of its bad qualities, 
and conceal them from him, and the rider, using ordinary care and skill, is 
thrown from it and injured, he should not be responsible ? ... By the 
necessarily implied purpose of the loan a duty is contracted towards the 
borrower not to conceal from him those defects known to the lender which 
may make the loan perilous or unprofitable to him.” 

III. Locatio ct coTiductio {Lending for Hire), — “ When goods are left with 
the bailee to be used by him for hire ; this is called locatio et conduction and 
the lender is called locator ^ and the borrower conductor!' — “ In this case,” 
says Lord Holt, “ the bailee is also bound to take the utmost care, and to 
return the goods when the time of the hiring is expired.” But more 
modern authorities do not place a hirer on the same footing as a borrower ; 
the modern rule is, that a hirer is bound to exercisr •ordinary diligence, 
that is, such a degree of care as a prudent man ^vould take of his own 
goods. 

/ When the hirer of a horse, instead of calling in a veterinary surgeon, pre- 
scribed for it himself so improperly that the horse soon after died in great 
agony, he was held responsible for the loss {Dean v. KeatCn 1811, 3 Camp. 
N, P. 4, 13 R R 735). A Cambridge undergraduate hired a mare for a 
ride on the road, being told specifically that she was not let for jumping ; 
having, nevertheless, lent the mare to a friend who put her to a fence so 
that she was transfixed by a stake and killed, the hirer, though an infant, 
was held liable for the wrong done {Burnard v. HaggiSy 1863, 14 C. B. 
N. S. 45). 

If damage is caused to a stranger by the negligence of the hirer^s 
servants, it is of course the hirer, not the owner, who is liable ; and it 
makes no difference that the owner*8 name and address are affixed to the 
chattel (a traction engine) under statutory provision, i,e, the Locomotives 
Act, 1865, s. 7 {Smith v. Bailey [1891], 2 Q. B. 403). 

The hirer may be liable to the bailor for damage caused to the chattel 
by an act of his servant in circumstances which would not render him 
liable to a stranger. ' The defendant had hired a carriage and horse from 
the plaintiffs. The defendant's coachman, in place of taking them, as was 
his duty, to the stable, drove for his own purposes in another direction. 
While he was thus engaged, the carriage and horse were injured, owing to 
the coachman's negligent driving. Held, that there had been a breach of 
the defendant's contract as bailee, for which he was liable {Coup6 Co, v. 
Maddich [1891], 2 Q. B. 413). 

As regards the duty of the bailor to the bailee, with reference to defects 
in the chattel let out for hire, it has been decided that he is an insurer, not 
against all defects, but against all defects which care and skill can guard 
against. The duty of a person who lets out carriages is ‘‘to supply a 
carriage as fit for the purpose for which it is hired as care and skill can 
render it; and if while the carriage is being properly used for such purpose 
it breaks down, it becomes incumbent on the person who has let it out to 
show that the breakdown was in the proper sense of the word an accident 
not preventible by any care or skill. If lie can prove this, as the defendant 
did m Christie v. Origgs 1809, 2 Camp. N. P. 79, 11 E. R 666, and as the 
railway company did m Beadheod v. Midland By, Co., 1869, L. B. 4 Q. B. 
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349, he will not be liable ; but no proof short of this will exonerate biTV) ” 
(Lindley, J., Hyman v. Nye, 1881, 6 Q. B. D. 686). 

See further, as to the rights and duties of hirers, and especially as to 
the hire-purchase system. Hiring Agreement. 

IV. Vadium {Pawn or Pledge). — When goods or chattels are delivered 
to another as a pawn, to be a security to him for money borrowed of him 
by the bailor ; and this is called in Latin vadium, and in English a pawn 
or a pledge.”—** In effect,” says Lord Holt, ** if a creditor takes a pawn, he is 
bound to restore it upon the payment of the debt ; but yet it is sufficient, if 
the pawnee use true diligence, and he will be indemnified in so doing, and 
notwithstanding the loss, yet he shall resort to the pawnor for his debt. . . . 
The law requires nothing extraordinary of the pawnee, but only that he 
shall use an ordinary care for restoring the goods. But, indeed, if the 
money for which the goods were pawned be tendered to the pawnee before 
they are lost, then the pawnee shall be answerable for them ; because the 
pawnee, by detaining them after the tender of the money, is a wrongdoer, 
and it is a wrongful detainer of the goods, and the special property of the 
pawnee is determined. And a man that keeps goods by wrong must be 
answerable for them at all events ; for the detaining of them by him is the 
reason of the loss.” 

In accordance with this statement, it seems that at common law a 
pawnbroker is not liable for damage to, or loss of, the chattels by 
accidental fire ; but that when the chattels have been stolen by burglars, 
the fact that the premises had been left unprotected for twenty -four hours 
is sufficient evidence of negligence to render the pawnbroker liable (see 
Ex parte Cording, 1832, 4 Barn. & Adol. 198 ; &yred v. Garruthers, 1858, El. B. & 
E. 469 ; Shackell v. West, 1859, 2 El. & El. 326. These cases were decided 
under a repealed statute, the words of which, ** default, neglect, or wilful 
misbehaviour,” do not, however, enlarge the common-law liability). 

See further Pawn; and as to the statutory provisions now applicable to 
pawnbrokers, see Pawnbroker. 

V. Locatio operis faciendi. — ** When goods or chattels are delivered to be 
carried, or something is to be done about them, for a reward to be paid by 
the person who delivers them to the bailee, who is to do the thing about 
them.” — In this case a distinction is drawn between a person exercising a 
public employment and a private person. 

{a) A person exercising a public employment for reward {e.g. a common 
carrier) is, says Lord Holt, ** bound to answer for the goods at all events. 

. . . The law charges this person thus entrusted to carry goods, against all 
events, but acts of God and of the enemies of the King. For, though the 
force be never so great, as if an irresistible multitude of people should rob 
him, nevertheless he is chargeable. And this is a politic establishment, 
contrived by the policy of the law, for the safety of all persons, the necessity 
of whose affairs oblige them to trust these sorts of persons, that they may be 
safe in their ways of dealing ; for else these carriers might have an oppor- 
tunity of undoing all persons that had any dealings with them, by* com- 
bining with thieves, etc., and yet doing it in such a clandestine manner as 
would not be possible to be discovered.” On this subject see Carrier, 
Innkeeper ; and as to the historical origin of the special liability attaching 
to carriers by the common law, see Nugent v. Smith, 1875, 1876, 1 C. P. B- 
19, 423 ; Holmes on the Common Law, pp. 180 et seg, 

(i) A private person acting as a bailee for hire is not subject to so strict 
a rule of liability. ** Though a bailyis to have % reward for his manage- 
ment,” says Lord Holt, ** yet he is only to do the best he can. And if he be 
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robbed, etc., it is a good account. ... If he receives his master’s money, and 
keeps it locked up with a reasonable care, he shall not be answerable for it, 
though it be stolen. . . . The true reason of the case is, it would be 
unreasonable to charge him with a trust, further than the nature of the 
thing puts it in his power to perform it.” The duty of bailees of this class 
has been recently defined by the Privy Council, as follows: — Bailees for 
hire are under a lejgal obligation to exercise the same degree of care, 
towards the preservation of the goods entrusted to them from injury, which 
might reasonably be expected from a skilled storekeeper, acquainted with 
the risks to be apprehended either from the character of the storehouse 
itself or of its locality ; and that obligation includes, not only the duty of 
taking all reasonable precautions to obviate these risks, but the duty 
of ta&ng all proper measures for the protection of the goods when such 
risks are imminent or have actually occurred” {Brahant y. King [1896], 
App. Cas. 632). 

This principle may be illustrated by the following examples : — 

An agister of cattle does not insure their safety ; but if they are killed 
or injured through his negligence, he is liable ; as when the;, m lost through 
the fences being kept in such an improper state that the agister, if he took 
proper care, could not have been ignorant of it {Broadwater v. Blot^ 1817, 
Holt 547, 17 E. E. 677 ; explained in Searle v. Laverich, 1874, L. E. 9 Q. B. 
122). Where a banking company accepted a deposit of railway share 
certificates for safe custody on behalf of a customer, and undertook to 
receive the dividends for him in consideration of a small commission, they 
were held to be bailees for reward of the certificates. The company kept 
the certificates, with their own securities, in a strong box in the manager's 
room, of which box the manager kept the key. No record was kept of 
securities in their custody. The Lords Justices held that the company were 
guilty of negligence in allowing their manager to have unrestricted control 
over the securities {In re United Service Company, 1871, L. K. 6 Ch. 212). 
The defendant, a livery-stable keeper, with whom the plaintiffs carriages 
had been deposited for safe custody for reward, lodged them in a shed which 
had been erected for him by an independent contractor. The shed was 
blown down by a high wind, and the carriages injured. The defendant 
having been ignorant of any defect in the shed, it was held that if he had 
exercised, in the employment of the builder, such care as an ordinary careful 
man would use, he was not liable for damage caused by the carelessness of 
the builder, of which he had no notice. A depositary for hire must take 
reasonable care that any building in which the chattel is deposited is in a 
proper state, so that the chattel may be reasonably safe in it ; but there is 
no implied warranty or obligation that the building is absolutely safe 
{Searle v. Laverick, 1874, L. E. 9 Q. B. 122). The Queensland (xovern- 
ment, as bailees for hire, stored explosive goods belonging to the plaintifts 
in sheds near the water's edge, and the goods were destroyed by an excep- 
tionally high flood. In these circumstances, the Privy Council held that 
two questions of fact arose — (1) Whether the officials of the Government had 
failed to exercise due care and skill in storing the goods at so low a level ; 
and (2) Whether, on the advent of the flood, they failed to take reasonable 
and proper measures for saving the whole or any part of the goods from 
destruction {Brabant v. King [1895], App. Cas. 632). The Privy Council also 
held that the bailors were entitled to rely upon the care and skill of their 
bailees, and rejected the contention that, as the bailors had had an oppor- 
tunity of observing certain Refects in the storehouse, they must be taken to 
have agreed that any risk of injury to their goods, which might possibly be 
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occasioned by those defects^ should be borne by them, and not by the bailees 

{Bralant^ v. swpra). 

Though a bailee for hire is not liable for accidental loss or destruction 
not resulting from his negligence, yet the onus is on him to prove that he 
has taken reasonable and proper care {Mackenzie v. Gox, 1840, 9 Car. & P. 632) 
Thus, if an attorney is sued in detinue for a deed wHich has been entrusted 
to him by a client, it is no answer for him to say simply that he has lost it 
{Reeve Palmer, 1858, 5 C. B. N. S. 84). 

A bailee for hire may receive goods for safe custody upon special condi- 
tions, — -as in the common case of a cloak-room at a railway station. In siich 
a case, if the bailees set up a special condition, restrictive of their liability, 
contained in a ticket, receipt, or voucher handed to the bailor, it is a 
question of fact “ whether the bailees did what was reasonably sufficient to 
give the bailor notice of the conditions on which they consented to receive 
the goods {Parker v. South-Eastern Railway Company, 1877, 2 C. P. D. 416). 

If a person who has contracted to warehouse goods at a particular place 
chooses to warehouse them at another place not authorised by the bailor' 
and they are there destroyed without any negligence on his part, he is liable 
to the bailor for breach of contract ; and if the bailor loses the benefit of an 
insurance effected by him, by reason of the place of deposit being wrongly 
described in the policy, the damage is not too remote to be recovered {LilUv 
V. Douhleday, 1881, 7 Q. B. D. 510). 

Where a bailee has expended his labour and skill in the improvement 
of a chattel delivered to him for that purpose, he has a lien for his charges. 
Thus, an artificer to whom goods are delivered for the purpose of being 
worked up into form, or a farrier by whose skill an animal is cured of a 
disease, or a horsebreaker by whose skill it is rendered manageable, have liens 
on the chattels in respect of their charges {Sevan v. Waters, 1828, 1 Moo. 
& M. 236 ; Scarf e v. Morgan, 1838, 4 Mee. & W. 270). But an agister has no 
lien at common law {Jackson v, Cummins, 1839, 5 Mee. & W. 342), though 
a lien in the nature of a special property may be given by express agree- 
ment {Richards v. Symons, 1845, 8 Q. B. 90). If a bailee, having a lien on a 
chattel, chooses to keep the chattel for the purpose of enforcing his lien, he 
cannot add to his lien a further charge for keeping the chattel till the debt 
is paid {Somes v. British Empire Shipping Co., 1860, 8 H. L. 338). 

See also Agistment; Auctioneer; Factor; Lien; Warehouseman; 
Wharfinger. 

^ VI. Mandatum, — ‘‘When there is a delivery of goods or chattels to 
somebody who is to carry them, or do something about them gratis, without 
any reward for such his work or carriage.’* — In this case, says Lord Holt, 

“ a neglect is a deceit to the. bailor. For when he entrusts the bailee upon 
his undertaking to be careful, he has put a fraud upon the plaintiff by being 
negligent, his pretence of care being the persuasion that induced the plaintill 

to trust him The owner’s trusting him with the goods is a sufficient 

consideration to oblige him to a careful management.” 

In Coggs v. Bernard, an action on the case, the declaration alleged that 
the defendant “ had undertaken safely and securely to take up several hogs- 
heads of brandy, then in a certain cellar in 1)., and safely and securely to 
lay them down again in a certain other cellar in Water Lane, the said 
defendant, and his servants and agents, tarn negligenter et improvide, put 
them down again into the said other cellar, that per defectum curw, etc. 
one of the casks was staved and a great quantity of brandy was spilt* 
After not gmlty pleaded, and a verdict for the ^ilamtiff, the Court held, on 
a motion in arrest of judgment, that the declaration was good and the action 
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well lay, though the defendant was not a common carrier and was to have 
nothing for the carriage {Coggs v. Bernard, 1704, 2 Eaym. (Ld.) 909). 

The decision in Oogge y. Bernard has been the subject of two traditional 
comments — (1) It has been said that Lord Holt ought to have classed wiaw- 
datum under the sa^e head with depositnm, the liability of the bailee in 
these cases being generally the same ; (2) It has been said that in Coggs v. 
Bernard, where there was no question of gross negligence, the special 
promise of the defendant to effect the removal safely bound him to stricter 
diligence than a simple promise would have done. The truth is, that on 
these points the -judgments are far from distinct. The fact that Lord Holt 
distinguished mandatum from depositum is partly accounted for by historical 
reasons. In depositum, the remedy of the bailor was detinue or lirover, 
while in Coggs v. Bernard the plaintiff declared in assumpsit, charging a 
misfeasance ; and the Court were embarrassed by the theoretical difficulty 
of establishing a positive duty, or a duty to do an act carefully, when there 
was no consideration to support a duty to do it at all. As regards the second 
point, it is clear that a similar special promise might be made by a depositary. 
But it is difficult to avoid the conclusion that Lord Hob. apart from the 
special words of the undertaking, put the liability oi a mandatory much 
higher than that of a depositary. In more recent times it has been held 
that the words “ safely and securely ” do not necessarily import absolute 
assurance, but are to be construed with reference to the character of the 
party and the nature of the bailment, or, in other words, with reference to 
the degree of care which under the circumstances the law requires of the 
bailee {Boss v. Hill, 1846, 2 C. B. 877). And the law now is, that a 
mandatory is under the same liability as a depositary: when a bailee 
undertakes to perform a gratuitous act, from which the bailor alone is to 
receive benefit, the bailee is only liable to an action on proof of gross negli- 
gence {Shiells V. Blackhurne, 1789, 1 Black. H. 158; 2 E. K. 750). This 
principle is not limited to bailees, but extends generally to other forms of 
gratuitous agency. 

The defendant undertook voluntarily and without compensation to enter 
at the custom-house some cut leather for export. He entered it, along with 
similar goods of his own, as wrought leather instead of dressed leather ; and 
in consequence of this mistake the goods were seized. In an action to 
recover compensation, for the loss, the plaintiff* had a verdict ; but the Court 
set it aside and granted a new trial, on the ground that the defendant had 
not been guilty either of gross negligence or of fraud. But Lord Lough- 
borough, C. J., in laying down the rule that a gratuitous bailee is only 
liable for gross negligence, added : “ But if a man gratuitously undertakes 
to do a thing to the best of his skill, where his situation or profession is such 
as. to imply skill, an omission of that skill is imputable to him as gross 
negligence. If, in this case, a shipbroker, or a clerk in the custom-house, 
had undertaken to enter the goods, a wrong entry would in them be gross 
negligence, because their situation and employment necessarily imply a 
competent degree of knowledge in making such entries ” (Shiells v. Black- 
hurne, supra). So, where the defendant, a stage-coachman, received a parcel 
belonging to the plaintiff* to be carried gratis, and it was lost on the road, 
Lord Tenterden, C. J., directed the jury that the defendant was liable, if 
there was great negligence on his part (Beauchamp v. Powley, 1831, 1 M. & 
Rob. 38). 

. The owner of ahorse entrusted it to the defendant for the purpose of 
being shown to an intendijpg purchaser. The defendant negligently rode the 
hor^ on to a cricket-field, where the ground was slippery, and in oonr 
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sequence the horse fell and was injured. The defendant, though a gratuitous 
bailee, was held liable, on the ground that he was a person conversant with 
and skilled in the management of horses, and that he had omitted to use 
such skill as he possessed {Wilson v. Brdt, 1843, 11 Mee. & W. 113). 

Degress of Negligence. — A useful classification of bailments, according to 
the degree of responsibility incurred by the bailee, ^results from a slight 
modification of the classification of Lord Holt. The six classes of Lord Holt 
may be rearranged under three general classes. “ The first of these is, where 
the bailment is for the benefit of the bailor alone ; this includes the cases of 
mandates and deposits, and in this the bailee is liable only for gross negli- 
gence. The second is, where the bailment is for the benefit of the bailee 
alone; this comprises loans, and in this class the bailee is bound to the very 
strictest diligence. The third is, where the bailment is for the benefit both 
of bailor and bailee ; this includes locatio rei, vadium, and locatio operis, and 
in this class an ordinary and average degree of diligence is sufficient to 
exempt the bailee from responsibility ” (1 Smith’s L. C. p. 228). 

The term “ gross negligence,” which is used as a short and convenient 
mode of describing the degree of responsibility attaching to a gratuitous 
bailee, is in some respects open to objection. The real question in every 
case is, whether the bailee has failed to exercise due diligence, the degree of 
diligence to which he is bound depending in each case on the circumstances 
and purpose of the bailment. There would, however, be no practical gam 
from the substitution of a positive for a negative expression (see the observa- 
tions of Lord Chelmsford in Giblin v. McMullen, 1868, L. R 2 P. C. 317, at 
p. 336, and the authorities there cited). 

Liabilities of Chattels in the possession of a Bailee . — While goods or chattels 
are in the possession of a bailee they are subject to certain liabilities, which 
must be briefly indicated. They are in general subject to distress for rent. 
But an exemption exists, for the benefit of trade, in favour of things delivered 
to a person exercising a trade, to be kept, carried, wrought, or manufactured 
in the way of his trade {Simpson v. Hartopp, 1744, Willes, 512 ; MusprattY. 
Gregory, 1838, 1 Mee. & W. 633, in Ex. Ch. 3 Mee. & W. 677). Thus, goods 
consigned to a factor, broker, or commission agent for sale in the way of his 
business, are privileged from distress {Gilman v. Elton, 1821, 3 B. & B. 75 ; 
23 R R 567 ; Findon v. McLaren, 1845, 6 Q. B. 891). So are goods delivered 
to an auctioneer to be sold on premises occupied by him {Adams v. Oram, 
1833, 1 Cr. & M. 380 ; Williams v. Holmes, 1853, 8 Ex. 861), though the 
privilege does not exist if the goods are on premises which are not in the 
auctioneer’s occupation {LyoTis v. Elliott, 1876, 1 Q. B. D. 210). Goods 
deposited with a wharfinger or warehouseman {Thompson v. Mashiter, 1823, 
1 Bing. 283, 25 R R 624), or stored at a furniture warehouse {Miles v. 
Furber, 1873, L. R 8 Q. B. 77), or pledged with a pawnbroker {Swire v. 
Leach, 1865, 18 C. B. N. S. 479), are privileged. Goods or materials in the 
hands of a workman, to be wrought, manufactured, or repaired, are privileged, 
provided there has been a delivery, actual or constructive, for the purposes 
of trade (see Clarke v. Millwall Dock Co., 1886, 17 Q. B. D. 494) ; birfc there 
is no similar privilege as regards tools or implements of trade delivered to a 
workman or trader for use in his business {Joule v. Jackson, 1841, 7 Mee. « 
W. 450). Goods entrusted to a carrier are also privileged, not only on the 
carrier’s premises, but on any premises where they may be during the 
carriage {Qisbourn v. Hurst, 1710, 1 Salk. 249). 

The chattels are not in general liable to be taken in execution ^ 
judgment against the bailee. But under a fi. /a^against a pawnbroker, tn 
sheriff may seize in execution all goods which have been pledged more tna 
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twelve months and a week, and are therefore irredeemable ; and he has a 
right to hold the redeemable pledges by way of deposit, to retyn for the 
execution creditor any money paid for redemption, and to sell them when 
the time for redemption has expired {In re Bollason, 1887, 34 Ch. D. 495) 
As to the right of the sheriff to sell the interest of the hirer in goods le.t 
under a hiring agreement, see Dean v. Whittaker, 1824, 1 Car. & P. 347- 
DuMll V. Spottiswoode, 1828, 3 C. & P. 435; Lancashire Wamon Co y 
Mtzhv^h, 1861, 6 502. ‘ * 

The chattels may also be in the order and disposition of the bailee in his 
trade or business, so as to pass to his trustee in bankruptcy under the reputed 
ownership clause (s. 44 of the Bankruptcy Act, 1883). But this clause may 
be excluded by evidence of a custom of trade, affecting a particular kind of 
chattels, and so generally known that persons dealing with the bailee could 
not le^timately infer that he was the owner of such chattels in his 
possession (see Ex parte Watkins, In re Couston, 1873, L. E. 8 Ch. 520 ; Ex 
parte Wingfield, In re Florence, 1879, 10 Ch. D. 591 ; Ex parte Reynolds, In 
re Barnett, 1885, 15 Q. B. D. 169). 

(See Distress; Execution; Eeputed Ownership.) 

Right to Sue ; Measure of Damages. — The right of a bailor or a bailee to 
maintain an action in respect of the chattels has been the subject of 
numerous decisions, ancient and modern ; but the law on this point has 
undergone many changes, and cannot even now he regarded as finally 
settled. 

It has always been considered that a bailee is entitled to sue a stranger 
for an injury to the chattel in his possession, and this, whether he has a 
special property in the chattel or not, on the general principle that posses- 
sion is sufficient title against a wrongdoer. The same proposition holds 
good of a mere finder, who can defend his possession against all the world 
but the true owner. Thus a gratuitous bailee of a horse was.held to have such 
a property in it, as to maintain an action on the case against a neighbour 
for not repairing fences, whereby the horse was killed {Rooth v. Wilson, 1817, 
1 Barn. & Aid. 59, 18 K. E. 431). So a person who had hired a carriage for 
a day was held entitled to recover for an injury caused by the negligent 
driving of the defendant, the plaintiff being the “ proprietor ” of the carriage 
for the purpose of the action {Croft v. Alison, 1821, 4 Barn. & Aid. 590). So 
the hirer of chattels under a written agreement was held entitled to sue a 
wrongdoer in trover, without producing the written agreement, which was 
unstamped {Burton v. Hughes, 1824, 2 Bing. 173). These cases appear to be 
still law, subject, however, to the effect of a recent decision as to the measure 
of damages (see Ciaridgds case, infra). 

If the bailee, having a special property in the goods, sued the bailor 
in trespass or trover, for wrongfully seizing and selling the goods, it was 
held that he could not recover the whole value of the goods, but only the 
value of his limited interest {Brierly v. Kendall, 1852, 17 Q. B. 937). 

As regards the right of the bailor to sue, a distinction has been 
recognised for fully a century. 

1. If the bailee had a special property in the chattels, as in the 
case of a hiring agreement or a pledge, the bailor could not sue in trespass, 
or trover or detinue, because he had temporarily parted with the right to 
possession, and in these actions it was necessary for the plaintiff to prove 
either possession or an immediate right to possession ( Ward v, Macauley, 
1791, 4 T. R 489 ; Gordon v. Harper, 1796, 7 T. E. 9, 4 E. E. 369 ; Pain v. 
Whittaker, 1824, Ey. & M- 99; Bradley v. Copley, 1845, 1 C. B. 686). It 
was, however, held that the owner of a chattel, which was out on hire 
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for an unexpired term, could maintain an action on the case against a 
stranger, ^a permanent injury to the chattel being in the nature of an 
injury to the owner's reversion {Hall v. Pickard, 1812, 3 Camp. N. P. 187 • 
Mears v. London and South- Western Ry. Co,, 1862, 11 C. B. N. S. 850). And 
as late as 1849, in Manders v. Williams, infra, Parke, B., expressed the 
opinion that cases such as Gordon v. Harper and Bfadley v. Copley, supra, 
might, with propriety, have been decided otherwise. 

2. If the bailment was determinable at the option of the bailor, so 
that he had an immediate right to possession, he could sue. Thus, it was 
held by Lord Ellenborough, C. J., that the owner of a chaise, who had 
permitted a friend to use it, had constructive possession and could maintain 
trespass against a stranger for an injury to it during such use {Lotan v. 
Cross, 1810, 2 Camp. N. P. 464). In actions of trover by a bailor against 
a wrongdoer, it was laid down that either the bailor or the bailee could 
maintain the action (Parke, B., Nicolls v. Bastard, 1835, 2 C. M. & E. 659 ; 
Manders v. Williams, 1849, 4 Ex. 339 ; see Williams, J., Mears v. London and 
South-Western By. Co., supra) \ and it was added that “whichever first 
obtains damages it is a full satisfaction," and that “ a recovery by one 
ousts the other of his action " (see Nicolls v. Bastard, supra ; Bac. Abr., 
Trover, C.). These expressions would be unmeaning, if they did not imply 
that the whole damages could be recovered either by the bailor or by the 
bailee. Hence, it was supposed that if a bailee recovered the whole value 
of the chattel, he held the residue over his own diamage in trust for the 
bailor; and the rule that a bailee, such as a warehouseman, has an in- 
surable interest, and may recover the whole value in case of loss by fire, 
accounting to the bailor for the surplus over liis own damage, seems to 
have been historically an extension of this supposed rule (see the argument 
of Hellish in Waters v. Monarch Insurance Co., 1856, 5 El. & Bl. 870). 

It has, however, been recently decided by Hawkins and Wills, JJ., that 
where a bailee is not “liable over" to his bailor, he is not entitled to 
recover the whole amount of the depreciation in the chattel caused by the 
wrongful act of a third party. He can only recover such damages as he 
has himself sustained. For damages over and above, the bailor must sue 
{Claridye v. So 2 ith Staffordshire Tramway Co. [1892], 1 Q. B. 422). Apart 
from the principle laid down in this case, the decision seems in one 
respect open to criticism. The plaintiff was an auctioneer, to whom the 
horse in question had been sent for sale, with permission to use it until 
the sale, and it was injured while being driven in the plaintiffs carriage. 
The direction of the County Court judge, which was upheld in the 
Divisional Court, was that the plaintiff* could recover damages for the 
injury to his carriage, but not for the injury to the horse. But it is con- 
ceived that the permission to use the horse until sale gave the plaintiff* 
a special property or interest in it, and if the injury rendered his use of 
the horse less advantageous, he ought to have recovered some damages for 
that. In a more recent case, the plaintiff, a London agent, was in 
possession of goods and samples which had been sent to him for .sale, on 
the terms that, if any goods remained unsold at the end of the season, they 
were to be returned to his principal in Germany. The agreement was 
silent about any liability attaching to the agent in respect of the safe 
custody of the goods or samples. The goods were injured by the negligence of 
tbedefendants’ servants, in permitting water to flow upon them from an upper 
floor in the buildiiig. Kennedy, J., held that, on the principle of Chridges 
case, supra, the plaintiff had no sufficient right of ownership in the 
goods to entitle him to recover the amount by which their value had been 
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diminished, but that he was entitled to recover the loss of profits which 
he had sustained by being deprived of the samples during the remainder 
of the seaBon (Brown v. HaTid-in-Hand Fire Imnrance Society, l896 11 
T.L. E. 538). 

The principle laid down in Claridge's case, sw^ra, is not intrinsically 
unreasonable, and maj^ probably be followed. The learned judges, however, 
made no serious attempt to deal with the older authorities; and the 
decision as much more novel than they seem to have supposed. In 
America the law has been laid down in terms similar to those formerly 
used in this country (Woodman v. Nottingham, 1870, 49 New Hampshire, 
387 ; Sedgwick's Leading Gases on Measure of Damages, 685), and though in 
that case the plaintiff seems to have been liable over to the bailor, under 
the contract of bailment, the rule was not rested upon that fact. Besides 
the cases above cited, reference may be made to Sutton v. Buck, 1810, 

2 Taun. 302, 11 E. E. 585 ; Turner v. Hardcastle, 1862, 11 C. B. N. k 683 ; 
Swire V. Leach, 1865, 18 C. B. N. S. 479). 

As to the measure of damages in an action by the baibr against the 
bailee for wrongfully converting the goods, see Chinery v. Viall, 1860, 5 
H. & N. 288; Johnson v. Stear, 1863^, 15 C. B. N. S. 330; Donald v. 
Suckling, 1866, L. E. 1 Q. B. 585 ; Holliday y, Holgate, 1868, L R 3 Ex. 299 ; 
Mylliner v. Florence, 1878, 3 Q. B. D. 484; Henderson v. Williams [1895], 
IQ. B. 521. 

Assignment hy Bailor and Attornment hy Bailee, — The bailor may assign 
to another his property or interest in goods or chattels in the bailee's 
possession. Even in the case of a pledge by the owner of goods, where 
the pledgee has a special property, the general property remains in the 
pledgor, and is assignable by him at law ; his right is not a mere chose in 
action (Franklin v. Neate, 1844, 13 Mee. & W. 481). As to the assignment 
of the owner's rights under a hiring agreement, see Hiring, Agreement. 

If the bailee attorns to the title of a horm fide purchaser by informing 
him that the goods are now held at his disposal, he is estopped from after- 
wards setting up any defect in the vendor's title (Henderson v. Williams 
[1895], 1 Q. B. 521). Such an attornment is equivalent to a representation 
that the property has passed to the purchaser, and the estoppel arises when 
the purchaser, induced by the representation, alters his position by paying the 
price to the vendor (Biddle v. Bond, 1865, 6 B. & S. 225), or when, but for 
the representation, he might have recovered back from the vendor the price 
he has already paid (Knights v. Wiffen, 1870, L. R 5 Q. B. 660). After a 
transfer or delivery order is presented to the bailee and attorned to by him, 
he holds for the buyer, but until such attornment there is no sufficient 
acceptance and receipt by the buyer to satisfy sec. 17 of the Statute of 
Frauds (Farina v. Home, 1846, 16 Mee. & W. 119 ; Bentall v. Burn, 1824, 3 
Barn. & Cress. 423 ; see now sec. 4 of the Sale of Goods Act, 1893). As to 
evidence of acceptance and receipt, when the bailor has agreed to sell ' 
the chattels to the bailee in whose possession they are, see Lillyvjhiie v. 
Deverewc, 1846, 15 Mee. & W. 285; Taylor y: Wakefield, 1856, 6 El. & Bl. 
765). 

Determination of Bailment, — When chattels are bailed for safe custody, 
to be restored when required, a demand is necessary before the bailee can 
be sued for not delivering them back. But if the bailee has wrongfully 
converted them, the bailor may elect to sue him for damages for the tort, 
or for the proceeds of the conversion without any demand. The distinction 
is of importance with reference to the time from which the Statute of 
Limitations b^ins to run (see Granger v. George, 1826, 5 Barn. & Cress. 149 ; 
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WUMnson v. Verity y 1871, L. E. 6 C. P. 206; MUler v. Dell^ 1890 [18911 
1 Q. B. ^68 ; In re Tidd [1893], 3 Ch. 154). 

If a chattel is bailed by two co-owners the bailee is not liable in trover, 
if he refuses to deliver it up to one only (May v. Harvey, 1811, 13 East 
197, 12 R R 322 ; Harper v. Godsell, 1870, L. R 5 Q. B. 422). If onj 
of two co-owners pledges the chattel for his own flebt, the other cannot 
recover it from the pledgee unless he has a special property or right of 
possession as against his co-owner (Nylerg v. Handelaar [1892], 2 Q. B. 202). 

A bailment may be determined by what is equivalent to eviction by 
title paramount, so that the bailee may set up theyws tertii in answer to the 
bailor’s claim for re-delivery (Biddle v. Bond, 1865, 6 B. & S. 225). Thus, 
where A. had deposited goods with B. for the purpose of defeating an 
execution, and afterwards called on B. to return them, it was held that B. 
could set up the title of a third person to whom A. had assigned the goods 
before the deposit ; for a re-delivery to the depositor would have rendered 
him liable in an action of trover by the real owner (Cheesman v. Exall, 1851, 
6 Ex. Eep. 341). So, if goods have been entrusted to a common carrier by a 
person having no title, and the real owner demands the goods before thecarrier 
has parted with them, and the carrier delivers them to him, this is a good 
defence to an action by the bailor against the carrier. The law,” said 
Willes, J., in delivering the judgment of the Court, would have protected the 
defendants against the real lowner, if they had delivered the goods in 
pursuance of their employment, without notice of his claim. It ought 
equally to protect them against the pseudo-owner, from whom they could 
not refuse to receive the goods, in the event of the real owner claiming the 
goods, and their being given up to him. The compulsory character of the 
employment of a carrier furnishes ample ground for so holding ” (Sheridan 
V. New Quay Go., 1858, 4 C. B. N. S. 618). When the bailor mortgages 
the chattel subsequent to the bailment, and the mortgagee has the right to 
demand possession from the bailee and does demand it, the bailee is justified 
in refusing to give the chattel up to the bailor (European and. Australian 
Boyal Mail Co. v. Royal Mail Steam Packet Co., 1861, 30 L. J. C. P. 247). 
When the bailee is evicted by title paramount, he is not responsible to the 
bailor for injury sustained by the latter, unless there is a special contract, 
or he is in some way to blame for the loss (Boss v. Edvjards, 1895, 73 L. T. 
100 ). 

But a bailee cannot set up a jus tertii if he accepted the bailment witli 
full knowledge of the adverse claim (see Ex parte Davies, re Sadler, 1881, 
19 Ch. D. 86), nor is he entitled to set up the jus tertii merely because he 
has become aware of the title of a third person, or because an adverse 
claim is made upon him, though in the latter case he may be entitled to 
interplead (Biddle v. Bond, 1865, 6 B. & S. 225). When a bailor, who has 
deposited goods with a warehouseman, has afterwards sold them and 
received the price, and indorsed the delivery order to the purchaser, he is 
still entitled to delivery of them on demand, unless the warehouseman can 
prove that he holds them upon the right and title and by the authority of 
the purchaser (Rogers v. Lambert [1891], 1 Q. B. 318). 

A bailment may be determined by the accidental loss or destruction or 
the chattel bailed. In all contracts of loan of chattels or bailments, if the 
performance of the promise of the borrower or bailee to return the thmg 
lent or bailed becomes impossible because it has perished, this impossibility 
(if not arising from the fault of the borrower or bailee from some nsK 
which he has token upon himself) excuses the Jiorrower or bailee from tne 
performance of his promise to redeliver the chattel” (Blackburn, L, Taym 
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V. Cald/wM, 1863, 3 B. & S. 826). Thus, where a ship delivered to a ship* 
wright for repair was destroyed by accidental fire, it was hel^ that the 
shipwright was not liable for the loss, but could recover from the owner the 
value of work and materials employed in repairs {Menetme v. Athawes^ 
1764, 3 Burr. 1592).^ 

A bailment is determined by any wrongful act of the bailee which 
amounts to a repudiation of the contract. Thus, if the hirer of goods 
wrongfully sells them, the bailment is determined, and the owner may at 
once maintain an action of trover against even a hoTid fide purchaser 
{Cooper V, Willormt, 1845, 1 C. B. 672); and the same principle applies 
when a mortgagor in possession under a demise for a term, sells the goods 
{Fenn v, Bittleston, 1851, 7 Ex. Eep. 152). (See Bills of Sale ; Conversion ; 
Factor ; Hiring Agreement.) At common law, a bailee who was lawfully 
in possession of goods could not commit tlie offence of larceny, unless by 
“ breaking bulk ” he committed a trespass ; but by 24 & 25 Viet. c. 96, s. 3, 
‘‘ whosoever, being a bailee of any chattel, money, or valuable security, shall 
fraudulently take or convert the same to his own use, or thr use of any other 
person than the owner thereof, although he shall break bulk or 
otherwise determine the bailment, shall be guilty ot larceny, and may be 
convicted thereof upon an indictment for larceny ; but this section shall not 
extend to any offence punishable on summary conviction.*' See Larceny. 

[See Smith’s L. C., i. pp. 167-230; Addison on Contracts; Jones on 
Bailments ; Story on Bailments ; Beven on Negligence ; Dicey on Parties to 
an Action ; Holmes on the Common Law^ Lectures v. and vi.] 


Bailor. — See Bailments. 


Bakehouse. — Any place in which are baked bread, biscuits, or 
confectionery, from the baking or selling of which a profit is derived, is a 
bakehouse, within the meaning of the Factory and Workshop Acts, 1878- 
1895, sec. 96, sched. iv. pt. 2 (22) of the Act of 1878 (the principal Act), 
and sec. 141, Public Health (London) Act, 1891. A bakehouse is a work- 
shop, unless it becomes a factory through the use of steam, water, or other 
mechanical power therein (s. 93, Factory and Workshop Act, 1878, and 
sched. iv. pt. 2). 

Bakehouse {Retail ). — A retail bakehouse means any bakehouse or 
place, the bread, biscuits, or confectionery baked in which are not sold 
wholesale, but by retail, in some shop or place occupied together with such 
bakehouse (Factory and Worksliop Act, 1883, s. 18). By sec. 36 of the 
Factory and Workshop Act, 1891, the expression retail bakehouse, in the 
Factory and Workshop Act, 1883, shall not include any place which is a 
factory within the meaning of the principal Act. The sanitary provisions 
of secs. 3, 33, 34, 35 of the Factory and Workshop Act, 1878, and sec. 15 of 
the Factory and Workshop Act, 1883, so far as retail bakehouses are 
concerned, are enforced by the local authority of the district and not by 
factory inspectors. For such purpose, the medical officer of health of the 
local authority has all the powers of an inspector under the Factory and 
Workshop Act, 1878 ; Act 1883, s. 17 (1). This provision, as regards 
London, is now repealed by the Public Health (London) Act, 1891, s. 142. 

Baicmhouse Regulations Act, 1863, 26 & 27 Viet. c. 40, was 
repealed, and replaced by tjie Factory and Workshop Act, 1878. The Factory 
and Workshop Acts, 1878-1895, and the Public Health (London) Act, 1891, 
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now contain the statutory regulations regarding bakehouses. The most 
important^provisions of these enactments are as follow : — 

Limewashing, etc , — Sec. 34, Factory and Workshop Act, 1878, as 
amended by sec. 27 (1), Factory and Workshop Act, 1895, provides for the 
limewashing, painting, and washing of the interior of all bakehouses at 
specified times. 

Sleeping-Places, — A place on the same level with a bakehouse, and 
forming part of the same building, must not be used as a sleeping-place, 
unless it is effectually separated from the bakehouse by a partition ex- 
tending from the floor to the ceiling, and unless there be an external glazed 
window of at least nine superficial feet in area, of which at least four and a 
half are made to open for ventilation (s. 35, Factory and Workshop Act, 1878, 
as amended by s. 27 (i.). Factory and Workshop Act, 1895). 

Underground Places , — By sec. 27 (3) of the Factory and Workshop Act, 
1895, a place underground is not to be used as a bakehouse, unless it was so 
in use on 1st January 1896. 

Regulations of Pojctory and Workshop Act, 1883, 46 & 47 Viet. c. 53, 
sec. 15, as amended by sec. 27 (2), Factory and Workshop Act, 1895, 
require that— (1) No water-closet, etc., shall be within or communicate 
directly with the bakehouse; (2) Any cistern for the bakehouse, to be 
distinct from any cistern for supplying a water-closet; (3) No drain 
or pipe for carrying off sewerage matter to have an opening within the 
bakehouse. 

Penalties. — Various fines and penalties are prescribed for contravention 
of these provisions (see Act of 1878, ss. 35 and 81 ; Act 1883, ss. 15 and 16). 

Age of Employees. — Male young persons above the age of sixteen may be 
employed in bakehouses between five a.m. and seven p.m., but the Secretary of 
State may, under special circumstances, permit the employment of such, as 
if they were no longer young persons (Act 1878, s. 45). 

Enforcement of Regulations. — In bakehouses which are ‘‘factories,” 
sanitary supervision is exercised by inspectors of factories, but secs. 34, 
35, and 81 of the Factory and Workshop Act, 1878, and secs. 15 and 16 of 
the Factory and Workshop Act, 1883, which relate to cleanliness, ventila- 
tion, and other sanitary conditions, are enforced in respect of every bake- 
house which is a “workshop'" by the sanitary authority of the district 
in which the bakehouse is situate, and they are to be the local author- 
ity within the meaning of those sections (Public Health (London) Act, 
1891, s. 26 (1)). 

From 1863 to 1878 the sanitary supervision of all bakehouses was 
placed in the hands of the local authorities. From 1878 to 1883, in the 
hands of inspectors of factories. After 1883, supervision of retail bake- 
houses was restored to the local authority. 

See Bakehouse (Retail), sup. 


Balance of Constitution.— in every state there resides a 
sovereign authority to do any executive act within the limits of its juns- 
diction, to decide anjr disputed question, to make or abrogate any law. 
Where this authority is vested in a single person, the government is pro- 
perly described as an absolute monarchy. Justinian, e,g., as emperor was 
absolute; he could make any law — Quod priwipi placuU, tegis hmt 
vigorem. It is larue that he professed to derive his powers from the 
regia passed at the beginning of his reign, but tfeis, it need hardly be wa> 
was a mere lorta. A good Emperor would desire to be considered 
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hligiosmimm, but his observance of the law was voluntary ; licet mim legibue 
soluti sumvSf attamen legibue vivimue. These texts of Homan law were freely 
used by the partisans of monarchy in the Middle Ages. BractJn applies 
the maxim, Quod ^yrimipi placuit, etc.^ to the King of England, and Mr. 
Maitland conjectures that the famous passage which places’ the law above 
the king, was no part*of Bracton’s original text. But already, in Bracton’s 
time, men were beginning to deny that the king could change the law and 
custom of the realm, unless with consent of the barons and (in matters 
which directly concerned them) of the commons. This is now the established 
rule of our constitution ; the sovereign authority of the State is the Queen 
in Parliament. The authority of Parliament is absolute and transcendent. 
Coke indeed held that Parliament could not enact anytliing contrary to the 
law of God ; and Holt said that if Parliament made a man judge in his 
own case, the Act would be void. But these dicta are inconsistent with the 
doctrine of sovereignty, as expounded by modern writers. If a judge may 
declare an Act void, because it is contrary to natural justice, this simply 
means that the judge’s notion of natural justice is to pre ' ail against the 
opinion of the Legislature. If, then, we say that our conf litution is balanced, 
we mean, not that there is any legal limit to the power of Parliament, but 
that an unlimited power of legislation is vested in a body composed of 
three parts, no one of which can alter the law without the consent of the 
other two. In countries where the ordinary legislature is limited by a 
written constitution, it is not always easy to determine where (if anywhere) 
sovereignty resides. Austin and his school hold that the sovereign 
authority of the United States is the combination of State legislatures, or 
conventions, which is required to authorise an amendment of the American 
constitution ; but this theory, as Mr. H. Sidgwick has pointed out, involves 
Austin in the questionable statement that the American people are “ in the 
habit of obedience ” to an authority which is called into .existence at long 
intervals, and for limited and temporary purposes. Congress cannot amend 
the constitution, which is regarded as the fundamental law of the republic. 
Parliament can amend or change any law ; and Mr. Dicey has gone so far as 
to suggest that there are no fundamental laws of the English realm. It 
may, however, be questioned whether Parliament can fundamentally alter 
its own constitution — whether, e,g,, the Lords can legally consent to the 
abolition of their House as a component part of Parliament. It is of course 
politically possible that the House of Lords may cease to exist, but a jurist 
might argue that the destruction of a necessary component part of the 
Legislature is not an act of sovereignty, but the constitution of a new 
sovereign. 

The theory of a balanced government may be connected with the 
theory of division of powers. Under an absolute government, such as that 
of France before the revolution of 1789, legislative and executive power are ’ 
in the same hands, and the executive overrides the judicial authority by 
acts of State. Montesquieu perceived that the boasted liberty of English^ 
men was> due to the fact that the three powers were in a great measure 
independent of one another, and his analysis of the English constitution 
has furnished a basis for the written constitutions of many modern States. 

[J ustinian, lust i. 2, and ii. 17 ; Montesquieu, Esprit des Lois^ L xi. ch. vL ; 
Maitland, Bracton's NoU-Book, i. 29. For the doctrine that Acts of Parlia- 
ment are controlled by the common law, or by the law of nature, see Dr. 
B<mkarn!s Case, 8 Eep. 118; Day v. Savadge, 12 Jac. i., Hob. 87 ; City of 
London v. Wood, 13 Will iji., 12 Mod. 687. The doctrine is criticised by 
Willes, J., in V. Bude and Torrimgton My. Co,, 1871, L. B. 6 C. P, 682.] 
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Balance of Power. — A term used in diplomacy to describe 
such a balancing of the power of States as will secure each against an 
overwhelming preponderance of any one of them. 

“The doctrine of the balance of power,” says Lorimer, “has been 
regarded as embodying the fundamental conception of cosmopolitan organ- 
isation ever since the Peace of Westphalia in 16*48” {Law of Natj^om, 
vol. ii. p. 197). . . . “ It is a proclamation of solidariU within the limits 
of recognition of the interdependence as opposed to the indepejudence of 
States ” (p. 199). 

The first public document which mentions the balance of power is the 
Treaty of Utrecht (1713), the preamble to which recites that it is entered 
into “ ad formandam stabiliendamque pacem ac tranquillitatem Cbristiani 
orbis justo potentiae aequilibrio.” 

The doctrine has now lost much of its significance in Western Europe, 
though it still remains among the traditions of diplomacy in the relations 
of the Great Powers with Eastern Europe and the extreme East. 


Balance Order. — In the case of non-compliance by a contri- 
butory, in the winding-up of a company, with an order made upon him for a 
call, another and special order, called a balance order, is made, requiring him 
to pay what has been found to be due from him within four days after 
service (Rule 35, The Companies Act, 1862). Such an order may be en- 
forced, like other orders in Chancery, by fieri facian, levari facias, eler/it, 
sequestration, charging order and attachment of debts (sec. 20, Act of 
1862, and Order 45, R S. C. 1883). 

A writ of ne exeat regno {q.v,) may also be issued on motion ex parte, to 
prevent a defaulting contributor from absconding without paying the call. 
See sec. 18 of the Act for extending the remedies of creditors against the 
property of debtors, 1 & 2 Viet. c. 110. 

By secs. 122 and 123 of the Act of 1862, orders made in England are 
enforced in Scotland and Ireland, in accordance with the provisions of those 
sections. 

Though a balance order under sec. 120 resembles a judgment in carry- 
ing with it the same remedies, there is no merger of the original cause of 
action. 

It is a mere direction given by the Court for the better getting in an 
asset. But though a balance order for calls made either before or in the 
winding-up cannot be enforced by action {Chalk, Webb, cfe Co. v. Tennent, 
1888, 36 W. R 263), nor made the foundation of bankruptcy proceedings 
{Ex parte Whinneg, 1884, 13 Q. B. D. 476, and Ex parte Grimtaade, 1886, 17 
Q. B. D. 367), yet an action may be maintained in respect of the calls as 
an original debt {Wcst7noreland^ Slate Co. v. Fielden [1891], 3 Ch. 15). Not- 
withstanding a balance order, an executor may still retain his own debt 
out of his testator’s estate who was liable as a contributor {Internatimial 
Marine, etc., Co. v. Hawes, 1885, 29 Ch. D. 934). See ExECUffOKS and 
Administrators {Retainer). 


Balance-Sheet. -See Company. 


BaidachinO (otherwise Baldachin or Bffidaquin). — A canopy gener- 
ally (^from BcddaccQ, the Italian form of Bagdad), especially a durable canopyi 



BALLOT 


469 > 

sometimes supported by columns, erected over the altar of a church, as a 
dignifying architectural ornament. The law and history of this 
was exhaustively discussed in White v. Bowron, 1873, L. E. 4 Ad. & Ec. 207, 
in which case a faculty for its erection in the Church of St. Barnabas, Pim- 
lico, was refused by thg Consistory Court of London, on the ground of its 
absolute illegality. In the course of the evidence, however, it was established 
that baldachinos existed in many ancient and modern churches in England, 
and it is Relieved that, despite the decision, several churches with balda- 
chinos have since been consecrated, Holy Eedeemer, Clerkenwell, dio. 
London, 1888. 


BalC> — A term in commerce usually employ ed to denote a compressed 
package of goods ; but ‘‘ it is an ambiguous word, which may mean many 
things, and therefore it is for a jury to say what it means in a mercantile 
contract '' (per Cresswell, J., Gorrieen v. Perrin, 1857, 27 L. J. C. P. 32). 
So in Taylor v. Briggs, 1827, 2 Car. & P. 525, where one party contended that 
bale meant a compressed bale, the other that it meant a bag, Abbott, C. J., 
left the meaning of the term to the jury, who found that a bale meant a 
compressed bale; and see Benson v. Schneider, 1817,7 Taun. 272. 


Balk , — An unploughed strip of land lying between lands which are 
private pi'operty, bounding the tilled portions of the fields. Thej arable 
lands of a township were generally divided into large parcels, called 
furlongs or shots, separated from each other by broad strips left untilled, 
^generally covered with bushes, called b^lks. These parcels were sub- 
divided into a number of parallel strips, each of which was called a stiche 
or ridge (Latin, selio). The stiches were likewise separa-ted by balks of 
untilled earth. In some places the stiches were themselves called balks 
(Seebohm, English Village Commun] Elton, Law of Commons and Waste 
Land, 23, 153 ; Elphinstoiie, Interpretation of Deeds, 562). 

It is doubtful whether there is a presumption of law that the balks 
are the property of the owners of the adjacent soil (Godmanehester v. 
Phillips, 1836, 4 Ad. & E. 560-561). 


Ballast. — See Harbours. 


Ballot . — The primary meaning of the word “ballot,” as its etymology 
denotes, is to record a vote by means of small balls. For the purposes of 
election law, however, the ballot signifies the system of secret voting which, 
for the protection of voters against intimidation and other external influence, 
was introduced into Parliamentary and Municipal elections by the Ballot Act, 
1872, 35% 36 Viet. c. 33, in substitution for the previous system of open voting. 

That Act provides (s. 2) that in the case of a poll at an election, the 
votes are to be given by ballot. The ballot of each voter is to consist of a 
paper, termed a ballot paper, showing the names and description of the 
candidates. Each ballot paper is to have a number printed on the back, 
and, attached to it, a counterfoil with the same number printed on the face. 
At the time of voting the ballot paper is to be marked on both sides with 
an official mark, and delivered to the voter within the polling station. The 
number of the voter on the register of voters is to be marked on the counter- 
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foil. The voter, having secretly marked his vote on the paper, and folded 
it up so %8 to conceal his vote, is to place it in a box, called a b^ot-box, in 
the presence of the presiding officer, after having shown him the official 
mark at the back of the paper. After the close of the poll the ballot-boxes 
are to be sealed up, so as to prevent the introductio^i of additional ballot 
papers, and taken charge of by the returning officer, who, in the presence of 
such agents of the candidate as may be in attendance, is to open the ballot- 
boxes, count the total number of ballot papers, and ascertain the result of 
the poll, by counting the votes given to each candidate, and forthwith de- 
clare the candidate or candidates having the majority of votes to be elected, 
and return their names to the Clerk of the Crown in Chancery. 

Certain directions for the guidance of the voter in voting are required 
by the Act (see sched. 2), to be printed in conspicuous characters and 
placarded outside every polling station. These show for how many can- 
didates the voter may vote, and direct that on receiving the ballot paper 
the voter is to go into one of the compartments at the polling station and, 
with the pencil provided, place a cross on the right-hand side opposite the 
name of each candidate for whom he votes ; there is, however, no objection 
to the use of any other pencil or ink, or other means of marking the paper, 
provided that no indication is thereby afforded as to the identity of the 
voter (see Wigtown, 1874, 2 O'M. & H. 223; Berwick, 1880, 3 O'M. & H. 
180). If the voter inadvertently spoils a ballot paper, he should return it 
to the officer, who will give him another, paper (sched. 1, r. 28). 

In the case of a voter, incapacitated, from blindness or other physical 
cause, from voting, as prescribed by the Act, or where the voter is a Jew, 
and the poll is on a Saturday, and he objects on religious grounds to vote 
as prescribed by the Act, or if the voter makes a declaration that he is 
unable to read, the presiding officer must, in the presence of the agents of 
the candidates, cause the vote of such voter to be marked on a ballot paper 
in manner directed by such voter, and the paper to be placed in the ballot- 
box. The name and number on the register of every voter whose vote is 
so marked, and the reason why it is so marked, must be entered on a list 
called the “ List of votes marked by the presiding officer” (sched. l,r. 26). 

It is the duty of the returning officer to provide a sufficient number of 
polling stations at each polling place, to distribute them amongst the voters 
in such manner as he thinks most convenient, and to give public notice of 
the situation of the polling stations, and a description of the voters entitled 
to vote at each station. Each polling station must be furnished with such 
number of compartments in which voters can mark their votes, screened 
from observation, as the returning officer thinks necessary ; and there must 
be at least one compartment for every hundred and fifty electors. No 
person is to be admitted to vote at any polling station except the one 
allotted to him. But as to the voting of police at parliamentary elections, 
see the Police Disabilities Eemoval Act, 1887 (50 & 51 Viet. c. 9), which 
was extended to other elections by the Police Disabilities Eemoval Act, 
1893 (56 Viet. c. 6). The returning officer must also provide such ballot- 
boxes, stamping instruments, copies of register of voters, and other things, 
appoint and pay such officers, and do such other acts and things as may be 
necessary for effectually conducting an election in the manner provided by 
the Act (see s. 8, and sched. 1, rr. 15-21). In one case an election was 
held to be void where the returning officer omitted to provide sufficient 
ballot-boxes, papers, stamps, and other materials, there being consequently 
no ^11 at two of the polling stations {Hackney 2 O'M. & H. 77). 

Every ballot-box jnust be so constructed that the ballot papers can be 
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introduced therein, but cannot be withdrawn therefrom without the box 
being unlocked. Just before the commencement of the poll the presiding 
ofi&cer at each polling station is to show the ballot-box emp^ to such 
persons as may be present, so that they may see that it is empty, and he is 
then to lock it and place his seal upon it so as to prevent its being opened 
without breaking such seal, and to place it in his view for the reception of 
the ballot papers (sched. 1, r. 23). 

Theb ballot papers must as nearly as possible be in the form given by 
the Act, and must contain the surname of each candidate, and if there are 
two or more candidates of the same surname, also their other names, printed 
in large characters, and their names, addresses, and descriptions printed 
underneath in small characters, and must be capable of being folded up 
(sched. 1, r. 22 ; for form of ballot paper and directions as to printing see 
sched. 2). 

There are two sorts of ballot papers, the ordinary papers, and others, 
which must be of a different colour, for the tendered votes (sched. 1, r. 27). 
If a person representing himself to be a particular elector named on the 
register applies for a ballot paper, after some one else has already voted in 
his name, the presiding officer must ask him the two questions allowed by 
law to be put when a voter comes to the poll, viz. — (1) whether he is the 
same person whose name appears as A. B. on the register of voters, and 
(^) whether he has already voted at the election, and require him to take 
the oath or affirm that he is the same person whose name appears as A. B. on 
the register of voters (for forms of the questions and oath see 6 & 7 Viet. c. 
18, s. 81 ; as to who may administer the oath, see Ballot Act, 1872, s. 10). 
After duly answering the questions and taking the oath, the applicant is 
entitled to mark one of the tendered ballot papers in the same manner as 
any other voter may mark one of the ordinary ballot papers (sched. 1, r. 
27). Such tendered ballot paper is, however, instead of being put into the 
ballot-box, to be given to the presiding officer, and indorsed by him with 
the name of the voter and his number on the register of voters, and set 
aside in a separate packet, and is not to be counted by the returning officer. 
Where the applicant himself put the tendered vote into the ballot-box, 
instead of returning it to the presiding officer, in accordance with this rule, 
the vote was held bad {BudcrosCj 1886, 4 0*M. & H. 115). The name of the 
voter and his number on the register are to be entered on a list, called the 
Tendered Votes List” (sched. 1, r. 27). Though the tendered vote is not 
to be counted by the returning officer, on . a scrutiny it may be added, and, 
in the case of personation, the vote of the person guilty would be struck off 
{Oldham, 1869, 3 O’M. & H. 152 ; St Andrews, 4 O’M. & H. 32 ; see 
also Scrutiny) ; and it may be mentioned that the omission of the indorse- 
ment by the presiding ofiBcer will not prevent the vote from being counted 
on a scrutiny {Stepney, 1886, 4 O’M. & H. 43). 

Any person applying for a ballot paper, under the Act, is deemed “ to 
tender his vote” (see s. 15). 

A t’eturning officer is not entitled to reject any vote tendered by any 
person whose name is on the register of voters, except by reason of its 
appearing to the returning officer or his deputy, upon putting the above- 
mentioned questions, or either of them, that the person so claiming to vote 
is not the same person whose name appears on the register, or that he had 
previously voted at the same election, or where such person refuses to take 
the oath or make the affirmation (6 & 7 Viet. c. 18, s. 82). 

As to actions againsf^a returning officer for improperly rejecting a vote, 
see Ebjturning OmcER, 
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Under sec. 2 of the Ballot Act, a ballot paper is void and is not to be 
counted — (1) If it has not on its back the official mark (see Wigtown^ 1874, 
2 O’M. 216; Ackers v. Howard, 1886, 16 Q. B. D. 753 ; Cirencester, 
1893, Day’s EL Cos, 155). Though the Act (s. 2) requires a ballot paper to 
be marked on both sides with the official mark, yet a ballot-paper has been 
held not to be void because the mark does not appear bn its face {Ackers v. 
Howard, 1886, 16 Q. B. D. 739 ; see also Thorribury, 1886, 4 O’M. & H. 65; 
and Cirerwester, 1893, supra). The official mark, a stamping instrunjent for 
which is to be provided by the returning officer, must be kept secret, and 
the same mark cannot be used again for the same county or borough for 
seven years (s. 4 ; sched. 1, r. 20). The modern practice is to use a stamp- 
ing instrument which perforates the ballot paper. (2) If votes are given 
on it to more candidates than the voter is entitled to vote for (see Wood- 
ward V. Sarsons, 1875, L. 11. 10 C. P. 748 ; Philipps v. Goff, 1886, 17 Q. B. D. 
814). (3) If anything, except the number on the back, is written or marked 
on it, by which the voter can be identified (see Woodward v. Sarsons, 1875, 
L. B. 10 a P. 733; Stepney, 1886, 4 O’M. & H. 37 and 38; Buckrose, 
ibid. Ill ; Cirencester, 1893, Day’s EL Cas. 158). And under sched. 1, r. 36, 
of the Act a ballot paper which is immarked or void for uncertainty is not 
to be counted (see Berwick, 1880, 3 O’M. & H. 182; Stepney, 1886, 4 O’M. 
& H. 37 ; Buckrose, 1886, ibid. 110-112; Cirencester, 1893, Day’s EL Ccls. 
159) ; but the cases show that any mark, indicating with reasonable certainty 
an intention to vote for a particular candidate, is sufficient (see Woodward 
V. Sarsons, 1875, L. E, 10 C. P. 733 ; Philipps v. Goff, 1886, 17 Q. B. D. 805 ; 
Wigtown, 1874, 2 O’M. & H. 229 ; Berwick, 1880, 3 O’M. & H. 180 ; Buckrose, 
1886, 4 O’M. & H. 112 ; Cirencester, 1893, Day’s EL Cas. 157). 

After the completion of the counting, in the case of parliamentary 
elections, the returning officer has to seal up the ballot papers and other 
documents and transmit them to the Clerk of the Crown in Chancery (see 
sched. 1, rr. 36-38 ; as to the mode of transmission, see 6 & 7 Viet. c. 18, s. 93), 
in whose custody they remain for a year, after which they are destroyed, 
unless otherwise directed by order of the House of Commons or of the High 
Court (see sched. 1, r. 39). After they have been forwarded to the Clerk 
of the Crown, no one can inspect any rejected ballot papers, counterfoils, or 
counted ballot papers, except under the order of the House of Commons, or 
the High Court, or a judge at chambers, subject to such conditions as may 
be imposed in order to preserve the secrecy of the ballot (sched. 1, rr. 40 & 
41 ; see also Tyrone, 1873, Ir. K. 7 C. L. 190 ; Stou^e v. Joliffe, 1874, L. K. 9 
C. P. 446). 

As to recounting the ballot papers in cases of alleged mistake in the 
counting, see Eecount. 

As to the production and inspection of ballot papers at a criminal trial, 
see R. V. Bearsdall, 1876, 1 Q. B. D. 452. 

The whole system of election by ballot is in every detail regulated by 
the Act, and the rules and forms contained in the schedules to the Act. 
The cases show that the enactments of the Act must be absolutely obeyed, 
but the rules and forms contained in the schedules are merely directory, 
and it is not essential to follow them in every detail, provided they be 
substantially obeyed (see Thornhury, 1886^16 Q. B. D. 739; Woodward 
V, Sarsons, 1875, L. B. 10 C. P. 746; Philipps v. Goff, 1886, 17 Q. B. D. 
812). Moreover, the Act itself provides (s. 13) that no election shaU be 
declared invalid by reason of a non-compliance with the rules contained 
in the first schedule, or any mistake in the use of^ the forms in the second 
schedule, if it appears to the tribunal having cognisance of the question 
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that the election was conducted in accordance with the principles laid down 
in the body of the Act, and that such non-compliance or mistake did not 
affect the result of the election. • 

Stringent provisions are contained in the Act for the maintenance of 
the secrecy of the ballot by every officer, clerk, and agent in attendance at 
a polling station, or ?it the counting of the votes, and against the interfer- 
ence by any such person with the voter, or any attempt to procure informa- 
tion frcgn him as to the candidate for whom he is about to vote or has voted 
(see s. 4). 

Certain specific offences in respect of ballot papers and ballot-boxes 
are set forth in sec. 3 of the Act, which makes every person guilty of a 
misdemeanour and liable, if he is a returning officer or an officer or clerk in 
attendance at a polling station, to imprisonment for any term not exceeding 
two years, with or without hard labour ; and if he is any other person, to 
imprisonment for any term not exceeding six months, with or without 
hard labour, who : — 

(1) Forges or counterfeits or fraudulently defaces or fraudulently 
destroys any ballot paper or the official mark on any ballot paper ; or 

(2) Without due authority supplies any ballot paper to any person ; or 

(3) Fraudulently puts into any ballot-box any paper other than the 
ballot paper which he is authorised by law to put in ; or 

^ (4) Fraudulently takes out of the polling station any ballot paper ; or 

(5) Without due authority destroys, takes, opens, or otherwise interferes 
with any ballot-box or packet of ballot papers then in use for the purposes 
of the election. 

Any attempt to commit any of the above offences is punishable in the 
manner in which the offence itself is punishable. 

The provisions of the Ballot Act, with the exception of the provisions 
of Part III. relating to personation, do not apply to university elections 
(ss. 27 and 31), 

The Act was to have expired in 1880 (s. 33) ; it has, however, been 
annually re-enacted by the Expiring Laws Continuance Act. 

As to the application of the Ballot Act to municipal elections, see sched. 
1, pt. 2, r. 64, of the Act, and the Municipal Corporations Act, 1882, 45 & 
46 Viet. c. 50, 8. 58. 

As to municipal elections in the City of London, see the City of London 
Ballot Act, 1887, 50 Viet. c. xiii. 

With regard to County Council elections, the Local Government Act, 
1888, 51 & 52 Viet. c. 41. ss. 2 and 75, incorporates the provisions of the 
Municipal Corporations Act, 1882, 45 & 46 Viet. c. 50, under which the 
provisions of the Ballot Act are applicable, so far as circumstances admit. 

The provisions of the Ballot Act are applied by the Local Government 
Act, 1894, 56 & 57 Viet. c. 73, s. 48 (3), to Parish Council elections, and the 
other elections under that Act, subject, however, to the adaptations, altera- 
tions, and exceptions made by the rules framed under that Act by the Local 
Goverament Board. For these rules see the Election Orders issued from 
time to time by the Local Government Board. 

As to School Board elections, the Elementary Education Act, 1873, 36 & 
37 Viet, c. 86, ss, 6 and 26, and sched. 2, applies the provisions of the 
Ballot Act so far as circumstances admit, and subject to the alterations and 
regulations prescribed by the Education Department. (See the Election 
Orders issued from time to time.) 

It should be noted that, under these Orders, there is an important distinc- 
tion with regard to the ballot at School Board elections and the ballot at other 
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elections. At School Board elections the voting is cumulative, i.e. every 
voter is entitled to a number of votes equal to the number of the members 
of the School Board to be elected, and may give all or some of such votes to 
one candidate, or may distribute them among the candidates as he thinks 
fit, and the voter may place against the name of any^ candidate for whom 
he votes the number of votes he gives to such candidate, in lieu of a cross. 

For the provisions of the Ballot Act, with reference to the nomination 
of candidates, see Nomination. • 


Ballot-Box.— See Ballot. 


Ballot Papers.— See Ballot. 


Banc. — This term, which is derived from the Latin word hancus, 
means a bench or seat of justice, such as the Queen’s Bench, or Bancus 
Begince, and it was extended to certain sittings of the judges in the Court, 
in which such bench or seat was placed. Sittings in banc were, before the 
coming into operation of the Judicature Acts, held at Westminster by the 
judges of the King or Queen’s Bench, the Common Pleas, and the Exchequer. 
See Supreme Court. These judges constituted the Court, and exercised, not 
only a formal jurisdiction in regulating the proceedings in suits, but also a 
summary jurisdiction in dealing with matters brought before them by way 
of motion (Broom’s Commentaries, 4th ed., p. 51). Such matters involved 
for the most part the decision of questions of law and applications for new 
trials, and included in the Court of Queen’s Bench the direction and 
regulation of various criminal proceedings. The Court sitting in banc like- 
wise decided special cases and demurrers (g-v.), and regulated the practice of 
the Courts. Formerly sittings in banc were confined to term time, and 
the puisne judges of each of the above-^mentioned Courts sat by rotation in 
each term, or otherwise, as they agreed amongst themselves, so that no 
greater number than three of them sat at the same time in banc for the 
transaction of business in term, unless in the absence of the Lord Chief- 
Justice or Lord Chief-Baron (11 Geo. iv. and 1 Will. iv. c. 70, s. 1). By 
1 & 2 Viet. c. 32, s. 1, power was, however, conferred on the judges of 
holding sittings in banc at the times appointed for holding sittings at 
Nisi Prius in London and Middlesex, and this power was further extended 
by sec. 95 of the Common Law Procedure Act, 1854, which provided that 
such sittings might be held at any time, or times, whether in term or 
vacation, not being between the 10th of August and the 24th of October. 
Sometimes, also, when occasion required, one of the judges of the above- 
mentioned Courts, while the other judges of the same Court were sitting 
in banc, sat apart from them for the business of adding and justifying 
special bail, discharging insolvent debtors, administering oaths, rdbeiving 
declarations required by statute, hearing and deciding upon matters on 
motion, and making rules and orders in causes and business depending m 
the Court to which he belonged, in the same manner and with the same 
force and validity as might be done by the Court sitting in banc 
(11 Geo. rv. & 1 Will. iv. c. 70, s. 1). These last-mentioned sittings usualiy 
took place in what was called the Bail Court (q.v.). The business of the 
Court in 5anc was transferred by sec. 41 of the Judicature Act, 1873 , to 
the Divisional Courts of the High Court of Justice, established under that 
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Act, and these Courts are now constituted of two judges, or of such 
additional number as the President of the Division may think expedient 
(Appellate Jurisdiction Act, 1876, s. 17). * 

See Appeals ; Divisional Courts. 


Band of Music.— See Illegal Practices. 

Bangor, University College of.— See Wales (Univer- 

SITY OF). 


Banishment. — Transportation, or banishment, was first inflicted 
as a punishment by Statute 39 Eliz. c. 4. 

But the first Act of Parliament is 18 Car. ii. c. 3, s. 2, by which certain 
offenders were to be sent to America ; and, in subsequent Acts of the same 
reign, return before the expiration of the sentence was treated as felony. 
4 Geo. I. c. 11, provides that, for criminals without benefit of clergy, the 
Crown in its mercy might prescribe transportation. 5 Geo. iv. c. 84, as 
/amended by 11 Geo. iv. and 1 Will. iv. c. 39, empowered the Crown to 
appoint places of confinement beyond seas. New South Wales, Van 
Diemen’s Land, and Norfolk Island were the penal settlements ; but the 
colonists objecting, 10 & 11 Viet. c. 67 appointed certain prisons in Great 
Britain in their place; and by 16 & 17 Viet. c. 99, penal servitude 
might be imposed if the sentence was under fourteen years. 20 & 21 Viet, 
c. 3, abolished transportation as a punishment, though the Secretary of 
State may still direct penal servitude beyond the seas (see Kerr, Blackstoue, 
Com, iv. 409 n,). See Penal Servitude ; Transportation. 


Bank Books. — Evidence — 

1. Entries in the books of the Bank of England may be proved by 
examined copies {Mortimer v. McCallam, 1840, 6 Mee. & W. 58). 

2. Proof of the books of other banks is facilitated by the Bankers’ 
Books Evidence Act, 1879. “ Bank ” means in the Act a bank which has 
duly made returns to the Commissioners of Inland Eevenue (this fact is 
provable by affidavit or evidence of an officer of the bank, or a copy of the 
newspaper in which the returns are published) ; any certified or post-office 
savings-bank; and (45 & 46 Viet. c. 72, s. 11) any banking company 
making returns to the registrar of joint-stock companies (this fact is 
provable by the certificate of the registrar or assistant-registrar). Thr* 
Act makes copies of entries in the ordinary books of the bank primdfaeu 
evidence both of the entries and of the matters thereby recorded, provided 
that the entries were made in the ordinary course, and the copies have been 
exainined with the entries and are correct, and the books are in the custody 
of the bank. On the application of any party to legal proceedings, it may be 
ordered that the party shall have liberty to inspect and take copies of entries 
in a bank’s books for the purposes of the litigation (s. 7). Such an order 
will be made wherever the applicant could before the Act have compelled 
the banker to attend at the hearing and produce his books {Arnott v. Hayes^ 
1887, 36 Ch. D. 731), and notwithstanding that the account to which the 
entries relate is kept ill the name of a stranger, if the entries would be 
evidence against a party to the proceedings (South Stafford Tramway Co. v. 
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Ebbmith [1896], 2 Q. B. 669). It may be made ex parte {Amott v. Hayes, 
supra). But no order will be made for the purpose of giving a party 
inspection before the trial which he would not have been entitled to upon 
discovery in the action (s. c, ; Parnell v. Wood [1892], Prob. 137 ; see also 
Perry v. Phosphor Bronze Go,, 1894, 71 L. T. 854). See, further the notes 
in the Annual Practice to Order 37, r. 7. 

No banker or bank officer can be compelled to produce books, or to give, 
evidence of the contents of books which may be proved by copies under 
the Act, in any proceedings to which the bank is not a party, unless by 
,the order of a judge for special cause (s. 6). 


Bank Holidays. — Easter Monday, the Monday in Whitsun week, 
the first Monday in August, and the 26th of December if a week-day, or if it 
is a Sunday the 27th (Holidays Extension Act, 1871), or any day appointed 
by Order in Council in place of one of these, and any day appointed by 
royal proclamation in addition to these, is a statutory bank holiday in 
England. All such days are to be kept as close holidays in all banks, and 
bills and notes payable on any such holiday are to be payable, or to be 
noted and protested, on the next following day. Notice of dishonour, presenta- 
tion, and forwarding of bills and notes is in like manner to be given or 
made on the next following day. No person is compellable to make any 
payment or do any act on a statutory bank holiday which he would not be 
compellable to make or do on Christmas day or Good Friday (Bank Holidays 
Act, 1871). The four first-mentioned days are to be kept as public holidays 
in the Customs, Inland Eevenue offices and bonded warehouses, and may, 
upon notice being given, be so kept in any docks (Holidays Extension 
Act, 1871). See Business Day; Christmas Day; Sunday; Days of 
Grace. 


BSink-NotC. — 1. Definition , — A bank-note is the promissory note of 
a banker payable to bearer on demand. For the purposes of the Stamp 
Acts the name includes other instruments (see Stamp Act, 1854, s. 11 ; 
Stamp Act, 1891, s. 29). 

2. IssiLe , — The privilege of issuing bank-notes in England belongs 
exclusively to the Bank of England, and such banks as were lawfully 
issuing their own notes in 1844 (see Bank of England). It is forbidden to 
issue Bank of England notes (7 Geo. iv. c. 6, s. 3), or to circulate in England, 
Scotch or Irish (9 Geo. iv. c. 56) notes of less value than £5. 

3. Legal Tender and CurrcTwy , — Bank of England notes are legal tender 
in England for all sums above £5, except by the bank itself and its branches 
(Bank of England Act, 1833, s. 6). The notes are treated as cash, not as 
securities for money, and they pass by mere delivery {Miller v. Race, 1758, 
1 Burr. 452) ; they form a contract between the holder and the bank which 
is ambulatory, by mere passing from hand to hand {Suffell v. Ba%k of 
England, 1882, 9 Q. B. D. 555). The notes of a county bank are a good 
tender if not objected to at the time of tender {Polglass v. Oliver, 1831, 2 
Cromp. & J. 15). 

4. The alteration of a bank-note in a material particular, as 
its amount, date, or number, avoids the note {Suffell v. Bank of England, supra ; 
see the notes to Master v. Miller, in 1 Smi. L. C., 2 E. E. 399). But in the case 
of notes, other than those of the Bank of England {Leeds and Courdy Bank, 
Y. Walker, 1883, 11 Q. B, D. 84), the alteration, if it is not apparent, does 
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not prejudice the title to payment of a holder in due course (S. C., and Bills 
of Excl^nge Act, 1882, s. 64). 

5. Forged wnd Stokn Notes.— A forged note confers, of codrse, no title 
to payment against the bank. The payee of a forged note, or a note avoided 
by alteration, can recover the consideration he gave for it from the payer, 
as money paid id mistake of fact {Jonws v. Ryde, 1814, 6 Taun. 488, 
15 E. E. 561 ; Bills of Exchange Act, ss. 58 (3) ). ' A stolen note, or a note 
obtained by fraud, being like cash (see above, 3). must be paid on presenta- 
tion by the bank to any holder who is not sliown to have come by it 
dishonestly {MUler v. Rme, 1758, 1 Burr. 452), but the bank is entitled to 
delay payment of a stopped note for a reasonable time, in order to make 
inquiries (Solomom v. Bank of England, 1791, 13 East, 135 ; 12 R E. 341). 
Negligence in taking a stolen note is not sufficient to disentitle the holder to 
payment ( Uther v. Rwli, 1839, 10 Ad. & E. 784), nor is forgetfulness of informa- 
tion regarding the note {Raphael v. Bank of Englaiul, 1855, 17 C. B. 161 ; 
Bills of Exchange Act, s. 90), but deliberate refusal to make inquiries, when 
the circumstances excite suspicion, may be sufficient evidence of bad faith 
{Solomons v. Bank of ETigland, supra; Jones v. Gordon, 1877, 2 App. Cas. 
616). 

6. Payment — Duty to Present. — If notes (other than those of the Hank 
of England) are paid without indorsement, and are dishonoured, the payee 
^cannot recover the consideration from the payer (Bills of Exchange Act, 

s. 58), unless there was an agreement or circumstances to show that the 
payment was to be conditional upon the notes being met, as if the notes 
were cashed to oblige the payer {Turner v. Stones^ 1843, 1 Dow. & L. 122; 
and see Timmins v. Gihhins, 1852, 18 Q. B. 722), or were given for 
an antecedent debt {q.v.) (see Guardians of Litchfield v. Greene, 1857, 26 L. J. 
Ex. 140). And if the holder of the notes does not promptly present 
or circulate the notes, he cannot recover in any event (/?. c. ; Camidge v, 
Allenhy, 1827, 6 Barn. & Cress. 373). 

7. Lost Notes. — In any action upon a lost note the Court may order that 
the loss of the note shall not be set up, provided that an indemnity 
be given (Common Law Procedure Act, 1854, s. 87 ; Bills of Exchange Act, 
S.70). 

8. Half Notes. — If half a note be sent on first, for safety, the property in 
the whole remains in the sender, and he may demand the half back {Smith 
V. Mundy, 1860, 3 El. & El. 22). It is said the holder of one half, the other 
being lost, can recover from the bank without giving an indemnity 
{Redmayno v. Burton, 1860, 2 L. T. N. S. 324, per Willes). 


Bank of England. — The “ Governor and Company of the Bank 
of England ” are a corporation instituted by letters-patent under a special 
Statute of 1694 (5 & 6 Will. & Mary, c. 20). For the early history of the 
Bank, see Bank of England v. Anderson, 1837, 3 Bing. N. C. 589. It is now 
chiefly regulated by the Bank of England Act, 1833 (B. A. 1833), and the 
Bank Charter Act, 1844 (B. C. A. 1844). The Bank Act, 1892, provides for 
the grant of a supplementary charter to regulate the internal affairs of the 
Bank. Until redemption by the repayment of its loans to the Government 
(B. A. 1833, s. 14), the Bank enjoys a monopoly in regard to the issue of 
bank-notes, and dealing as bankers in bills of exchange payable to bearer 
on demand. The monopoly was formerly very extensive (see the case cited 
supra and 39 & 40 Geo, m. c. 28), but it has been much curtailed by modem 
statutes. Its present extent is shown by the following restrictions. No 
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other bank or banker, except a bank or banker who on the 6th of May 1844 
was lawfully issuing its or his own notes, and who has done so continuously 
since that dkte (B. C. A. 1844, s. 12), may make or issue bank-notes in any 
part of the United Kingdom (B. C. A. 1844, ss. 10, 12, and 28), or take up 
money upon its, or his, bills, payable to bearer on demand (s. 11). And the 
excepted banks and bankers are limited to the average amounts of these 
issues in October 1844 (s. 19). Before May 1844, banking firms of not 
more than six members might, upon obtaining licences under the Bank Note 
Act, 1828, s. 1, issue notes at places not in the City of London, or within 
three miles of it ; and banking firms of more than six members, having no 
branch in London, might issue notes at places not within sixty-five miles 
of London (39 & 40 Geo. iii. «. 28, s. 15 ; B. A. 1833, ss. 2 and 3 ; B. C. A. 
1844, s. 26). The rights of establishing banking firms secured by the Bank 
Charter Act, 1844, are not affected by subsequent changes of membership, 
provided that where their privileges depended upon their having not more 
than six members, that number is not exceeded (B. A. 1844, s. 11). But an 
old bank of issue may, under the Act 20 & 21 Viet. c. 49, s. 12 (probably) 
now increase its membership to ten, without losing the right to issue notes 
at places more than three miles from the City of London. If an old bank 
of issue assigns to a limited company the profits and management of its 
note issue, its privilege is lost {A.-G. v. Birkheck, 1884, 12 Q. B. D. 
605; see also Prescott & Co. v. Bank of England [1894], 1 Q. B. 351). 
The Bank of England is forbidden to trade in goods (5 & 6 Will. & Mary, 
c. 20, ss. 27 and 28), and it is required to buy all gold bullion ofiered in 
exchange for its notes, at the price of £3, 17s. 9d. per ounce of standard 
gold. As to judgments against the Bank, see 5 & 6 Will. & Mary, c. 20, 
8. 31 ; and 8 & 9 Will ill. c. 20, s. 45. 

The issue department was separated from the general banking depart- 
ment in 1844, and the value of the notes of the Bank in circulation is 
restricted to the amount of the securities then deposited with the issue 
department, namely, £14,000,000 (B. C. A. 1844, s. 1), subject to increase upon 
the withdrawal of the notes of other banks of issue (s. 5), One quarter of 
the cash and bullion held against notes may be silver (s. 3). The issue 
department is required to publish weekly accounts (s. 6). The Bank was 
empowered by the Country Bankers Act, 1826, s. 15, to open and carry on 
branch banks, all notes issued at such branches being payable in coin at the 
branches as well as in London. 

The Bank manages the banking business connected with the national 
debt and the transfer of government securities (National Debt Act, 1870); 
and see National Debt ; Anson on The Coinstitution, part ii. pp. 307-332 ; 
and as to payment of dividends by warrants, the National Debt Act, 1889, 
s. 4 ; Exchequer Bonds and Bills, 29 & 30 Viet. c. 22, s. 30, and Treasury 
Bills, 40 & 41 Viet. c. 2, s. 13). It holds the funds in Court (see Funds in 
CouKT, and 35 & 36 Viet. c. 44). 

As to the duty of the Bank in relation to transfers of stock, see 
Humherstone v. Chase, 1836, 2 Y. & C. Ex. 209 (the Bank is only liable as a 
bailee); Prosser v. Bank of England, 1872, L. E. 13 Eq. 611 (evidence of 
title must satisfy the Bank) ; as to the transfer of companies transferable 
in the books of the bank, see 33 & 34 Viet. c. 71, s. 73 ; and see Distringas. 
The Bank must, upon notice, obey orders of Court made under the Trustee 
Act, 1893, s. 35 (4), or under the Lunacy Acts (see In re Browne [1894], 3 
Ch. 412, and In re Shortridge [1895], 1 Ch. 278). It is not bound to show its 
register of stock-4iolders to anyone who cannot shoy that he has a bond fide 
interest in some unclaimed stock (22. v. Bank of England [1891], 1 Q. B. 785). 



BANOR AND CUSTOMER 


479 

See Banks; Bank Books; Bank-Note; Bank Shares; and Banki® 
AND Customer. 


B&nk Sh&r6S«~~All contracts for the sale and purchase or trans- 
fer of any shares or stbck or other interests in a joint-stock banking company, 
are void, unless they set forth in writing the distinctive numbers of the 
shares, stock, or interests, or, if there are no such numbers, the names of 
the registered holders. It is a misdemeanour to insert false numbers or 
names in such contracts (Leeman's Act, 30 Viet. c. 29, s. 1). The lists of 
bank shareholders must be shown to registered shareholders {ibid, s. 2). 
The provisions of this Act as to inserting numbers, etc., are regularly dis- 
regarded on the Stock Exchange, but the custom to do so is illegal and 
unreasonable {Neilson v. James, 1882, 9 Q. B. D. 546) ; possibly it may be 
binding upon principals of a stockbroker who know of it when they employ 
him {Ferry v. Barnett, 1885, 15 Q. B. D. 388). See further Loring v. JDavis, 
1886, 32 Ch. D. 625, and Mitchell v. Glasgow Bank^ 1877, 4 App. Cas. 624. 


Bank Stock.— See Stock. 


Banker and Customer. — l. Relationship , — The bank is a 
debtor to the customer {Boharts v. Tucker, 1851, 16 Q. B. 560), not a bailee 
or a trustee {Ex parte Waring, 1866, 36 L. J. Ch. 151), in respect of money 
deposited with it, and not actually appropriated to a particular purpose 
{Farley v. Turner, 1857, 26 L. J. Ch. 710) (as to property deposited for safe 
keeping, see below, 6). And the relationship is still that of debtor and 
creditor if the customer has overdrawn {Gunliffe Brooks v. Blackburn Benefit 
Society, 1884, 9 App. Cas. 857). It follows that upon bankruptcy the 
customer has merely a right of proof in respect of his current or deposit 
accounts {re BarneJs Bank, 1870, 39 L. J. Ch. 635). 

2. Forged Bills and Cheques, — It follows that the bank can only be dis- 
charged by payments made to the customer, his agent, or principal {Sims v. 
Bond, 1833, 5 Barn. & Adol. 389), or to someone who by mercantile law can 
give a good discharge {Boharts v. Tucker, supra). So, if the bank pays the 
holder of a forged acceptance, or of a real acceptance of the customer to 
which the holder makes title through a forged indorsement, it cannot 
charge the customer’s account (s. c,). The customer may be estopped from 
denying that the indorsement is good {s, c.), e,g. if his negligence was the 
direct and proximate cause of the payment being made. Negligence in the 
custody of its seal by a corporation is not such cause {Staple of Englaind v. 
Bank of England, 1887, 21 Q. B. D. 160). See Bank of England v. Vagliano 
[1891], App. Cas. 107, where the customer sent letters of advice to the bank 
to meet the forged bills, and several of the Law Lords (but not a majority) 
regardi^d this as sufficient to entitle the bank to judgment. The customer’s 
acceptance is a warranty of the genuineness of the drawee's signature only 
(S. C. ; Bill of Exchange Act, 1882, s. 54 (2)). But the mere fact that the 
forged indorsement is on the bill before acceptance by the customer, at any 
rate unless the fact is known to the bank, does not enable the bank to charge 
the customer {Boharts v. Tucker, supra), nor does acceptance of a bill so drawn 
as to be easily altered {Scholfixld v. Londesborough [1895], 1 Q. B. 536; [1896], 
App. Oaa 514). A bill to ^le order of a non-existent person, or one who is not 
intended by the drawer to have anything to do with it {Bank of England v. 
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VagliaTiOf mpra\ is, in effect, a bill to bearer (Bills of Exchange Act, s. 7 (3)), 
and may be paid by the bank from its customer's money (s. c.) ; and so may 
an altered* bill, if the alteration is not apparent (Bills of Exchange Act, s. 
64 (1)). The bank can recover from the holder of a forged bill the money 
paid to him, if either he did not demand payment in good faith {Martin v. 
Morgan, 1819, 1 Brod. & B. 289 ; 2i R. R. 603), or thfe bank paid without 
negligence and claimed repayment before the payee had altered his posi- 
tion {London and River Plate Bank v. Bank of Liverpool [1896], 1 p. B. 7 ; 
see Chalmers on Bills of Exchange, 5th ed., p. 207). If the customer, being 
in exclusive knowledge of a forgery affecting a bill which the bank has 
paid on his account, withholds the knowledge from the bank until its 
chance of recovering the money is materially prejudiced, he will be estopped 
from objecting to be charged with the money (see Ogilvie v. West Australian 
Corporation [1896], App. Cas. 257). Crossed cheques constitute an exception 
to the bank's liability (see Cheque). If a bill is drawn upon a bank pay- 
able to order on demand, and the bank upon which it is drawn pays it in 
good faith, and in the ordinary course, the bank can charge its customer, 
although the indorsement was a forgery (Bills of Exchange Act, s. 60). 

3. Accounts, Pass-Book, Appropriation. — The customer’s pass-book is 
evidence against him of the matters entered in it, if it has been sent to 
him in the ordinary course (see Clayton*s case, 1816, 1 Mer. 530 ; 5 E. E. 
161 ; Commercial Bank v. Rhind, 1860, 3 Macq. H. L. 643). The bank may 
show entries in the pass-book to have been made by mistake (L. c.), subject 
to any estoppel arising from the fact that the customer has altered his 
position upon the faith of the entries (see Skyring v. Greenwood, 1825, 4 
Barn. & Cress. 281 ; but gucere ; see also Estoppel). Payments to and 
drawings upon current account are taken to be set off against each other 
automatically, the earliest drawing against the earliest payment, and so 
on (the “ride in Clayton's case”). This rule does not apply as between 
cestui-guc trust and creditors of the customer so as to give the creditors the 
benefit of payments of the trust moneys {In re Hallett's Estate, 1880, 13 
Ch. D. 696), but does apply in cases of conflict between claimants to moneys 
paid out of different trust funds ( Wood v. Stennirg [1895], 2 Ch. 433). The 
bank may treat all a customer’s personal accounts as one {In re European 
Bank, 1872, L. E. 8 Ch. 41), but may not use the balance of an account, as 
to which it has notice that it is not a personal account, to meet a deficiency 
on a personal account {Ex parte Kingston, 1871, L. E. 6 Ch. 632). On the 
death of a surety for a current account, it is common practice for the bank 
to close the account and open a fresh one with the customer. This prevents 
the surety’s estate getting the benefit of subsequent payments to current 
account by the customer {In re Sherry, 1884, 25 Ch. D. 692). As to what 
dealings with a firm’s account discharge a retired partner from liability for 
an old overdraft, see Rouse v. Bradford Bank [1894], App. Cas. 586. 

4. Duty of Banker, — The bank must pay its customer’s cheque, if it has 
funds sufficient to meet the cheque, on presentation, within an interval reason- 
ably sufficient for satisfying itself of the genuineness of the signature 
{Marzetti v. Williams, 1830, 1 Barn. & Adol. 415), in the order of presenta- 
tion of the cheque {KiMry v. Williams, 1822, 1 Bam. & Aid. 815 ; 24 E. E. 
564), unless the bank has notice of the death of the customer or of a 
countermand of payment by him (Bills of Exchange Act, s. 76), Cheques 
drawn oiji a branch bank are payable there only {Prince v. Oriental Bark, 
1878, 3 App. Cas. 325). The bank is not bound to pay bills accepted by 
the customer and made payable at the bank {Rqharts v. Tmker, supra)^ but 
may do so (Aymerv. Laurie, 1849, L. J. Q. B. 218); or to accept bills 
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ilra^ upon it, in the absence of special agreement to do so, but such agrees 
ment may be inferred from the bank having accepted previous bills and 
having funds to meet the bill in question (see Gummmg v. Shamd, 1860, 
29 L J. Ex. 129). If money is paid the bank, with its assent, to meet a 
bill, it may be sued t^y the holder (see De Bernales v. Fuller^ as stated in 
3 App. Cas. at p, 334). 

The bank must keep the customer’s affairs secret, unless it has a reason- 
able cause for disclosing them {Hardy v. Veasey, 1868, L. E. 3 Ex. 107), 
as, if the banker be examined in a winding-up {In re Smith, 1869, L. E. 4 
Ch. 421), or called as a witness {Lloyd v. Frcshfield, 1826, 2 Car. & P. 325). 

5. Lien and Pledge, — The bank has, in the absence of any inconsistent 
special agreement {In re Bowes, 1886, 33 Ch. D. 586), a general lien for 
all that is due to it from the customer. The lien extends to all the 
securities and moneys of the customer in its hands which have not been 
deposited for a particular purpose {Davis v. Bowsher, 1794, 6 T. E. 488, 2 
E. E. 650 ; Brandao v. Barnett, 1846, 12 Cl. & Fin. 787), but not to property 
merely deposited for safe keeping {Brandao v. Barnett ; Leesp v. Martin, 1873, 
L. R. 17 Eq. 224). Neither the general lien {Jeffreys ^ . Agra Bank, 1866, 
L. R. 2 Eq. 674) nor an express charge can extend to further advances 
made after notice that the property sought to be charged belongs, or is 
i^iortgaged, to a third person {London and County Bank v. Ratcliff, 1881, 6 
App. Cas. 722; Bradford Banking Co, v. Briggs, 1886, 12 App. Cas. 29). 
Pledges of negotiable securities, or securities treated by the market as 
negotiable {Bentinek v. London Joint-Stock Bank [1893], 2 Ch. 120), to a bank, 
which lends money upon the faith of them, bond fide and without notice 
that they are the property of a third person, pledged without his authority, 
can be held as security by the bank against the owner, and this notwith- 
standing that the securities are pledged in a block by a broker who in the 
common course is known to hold securities belonging to his principals 
{London Joint-Stock Bank v. Simmonds [1892], App. Cas. 201). The same 
rule applies to the proceeds of a cheque carried by the bank to the 
broker’s account {Thompson v. Clydesdale [1893], App. Cas. 282). The 
bank is entitled to realise its securities {Donald v. Suckling, 1870, L. E. 1 
Q. B. at p. 604). 

6. Deposited Property, — The bank is a mere bailee of property deposited 
for safe-keeping by the customer, and if it receives no special remuneration 
for allowing the deposit, it is not liable for loss by the theft of a bank 
servant, provided that it took such care as a reasonable man would take of 
his own proj^rty {Gibbin v. McMullen, 1869, L R. 2 P. C. 318) ; but if a com- 
mission is paid to it, a higher degree of care is required {In re United Service 
Co,, 1870, L. R. 6 Ch. 212). See Bailments. 

7. Brarwhes and Correspondents, — Branch banks are merely agencies of 
the principal, although treated as distinct banks for purposes of notice of 
dishonour and payment of cheques {Prince v. Oriented Bank, 1878, 3 App. 
Cas. 325), so that accounts kept at different branches may be consolidated 
by the bank (s. c,; Garnett v. McKewan, 1872, L. E. 8 Ex. 10). If a 
correspondent bank collects moneys for a bank upon its customer’s account, 
the bank is liable for the receipts, for the correspondent is not the 
customer's agent but the bank’s {MaoKersy v. Ramsay, 1843, 9 Cl. & Fin. 
818). 

8. Change of Banking Firm, — The transfer of money from deposit to 
current account is equivalent to drawing out the money and paying it in 
again, so as to discharge thfe liability of a retired partner in the bank {Head 
V. H^ (No. 2) [1894], 2 Ch. 236) ; but accepting a new deposit note is not 

you I, 31 



482 BANKS AND BANKEE 

a noTation which efiFecte such a discharge {Head v. Head (No. 1) [1893]* 
3Gh.426;>. V 

See Cheque ; Letteb of Credit ; Circular Note. 

Banks and Banker. — As to the privileges of the Bank of 
England in regard to the issue of notes and dealing in bills payable to 
bearer on demand, see Bank of England. # 

The Companies Act, 1862, a 4, prohibits any company or partnership of 
more than ten persons, to be formed after the 7th August 1862, for the 
purpose of carrying on the business of banking, unless it is formed under 
the Act, or under some other Act of Parliament, or under letters-patent. 
The Act permits existing banking companies or partnerships to register 
under it (a 188; Companies Act, 1874, sa 4 and 10). Companies so 
registered must publish half-yearly statements of their capital, shares 
issued, and calls made, liabilities and assets (s. 44), and must have their 
accounts audited half-yearly (Companies Act, 1879, ss. 7 and 8). A bank 
of issue registered under the Companies Acts remains unlimited as to the 
liability of its members in respect of its notes (Companies Act, 1877, s. 6). 
As to the declaration of dividends by a banking company, see Zubbock 
V. British Bank of South America [1892], 2 Ch. 198. 

A number of earlier statutes are still in force, under which some 
existing joint-stock banks were provided, and by which they are still 
governed (see Walker on Banking Law), but the most of the larger banks, 
after the failure of the City of Glasgow Bank, registered under the Act of 
1879. The Acts in general enable the banks to sue and be sued in the name 
of their public officers (County Bankers A6t, 1826, s. 9; 1 & 2 Viet. c. 96; 
7 & 8 Vict. c. 113, s. 47). 

Bankers and banking companies are required once every year to make 
a return of the name, residence, and occupation of every member of the 
firm (Bank Charter Act, 1844, s. 21), unless they make returns of their 
shareholders to the Eegistrar of Joint-Stock Companies (45 & 46 Vict. c. 72, 
s. 11) ; and all banks of issue are required to make weekly returns of their 
notes in circulation (Bank Charter Act, 1844, s. 18). As to embezzlement 
of money or securities intrusted to a banker for a specific purpose, and the 
conversion to his own use by a banker of property intrusted to him for 
safe custody, see 24 & 25 Vict. c. 96, ss. 75 and 76. See also Bank Books ; 
Bank Holidays ; Bank Shares ; and Banker and Customer. 
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Historical Introduction. 

The problem of insolvency is one which has pr jsented itself in all 
coimtries and hll ages. In early communities the strict law of debtor and 
creditor is left to take its course; and harsh as that solution is, it has at least 
l^he merit of maintaining a high standard of integrity. The possibility of 
getting rid of debts by bankruptcy, or a composition without paying tliem 
in fuU, undoubtedly relaxes a debtor’s moral fibre. Hence, at the time of 
the French Revolution, the National Convention passed a resolution that 
any man who contracted a debt should never be free from liability to pay it, — 
a resolution commendable as a counsel of perfection, but, as legislation for 
the France of the eighteenth century, an anachronism. The principle which 
the resolution of the French Convention embodied has been, however, the 
principle of most, if not all, primitive communities : a man had to pay his 
debts to the uttermost farthing ; and if he could not pay with his property, 
he had to pay with his person, which, in societies where slavery prevailed, 
was an asset of some value. Nothing, as Sir Henry Maine observes, strikes 
the scholar and jurist more than this severity of ancient systems of law 
towards the debtor, and the extravagant powers which they lodge in the 
creditor. It brought many early States to the brink of ruin In Athens 
a revolution was only averted by Solon’s seisactheia and the abolition of 
enslavement for debt. At Rome, after long internecine struggles, the Lex 
Psetalia Papiria at last permitted a citizen to save his liberty by pledging 
his oath that he was solvent; but for the insolvent debtor there was still no 
mercy — such was the sanctity of contract in Roman eyes. It was not until 
the time of Julius Caesar that a debtor became entitled to his discharge on 
formally giving up everything to his creditors — cessio honorum. This cesm 
bmorum marks the commencement of the true principle of bankruptcy. 

The early Teutonic codes exhibit the same Draconian severity as those 
of Some and Greece. The insolvent debtor falls under the power of his credi- 
tor, and is subject to personal fetters and chastisement ; and later on, among 
the Germans, the witepeow might often be seen working out by his labours a 
debt that was due to his master. It is not a little remarkable, as Sir Fred- 
erick Pollock and Professor Maitland observe, apropos of the above (Sistory 
of English Law), that ourxommon law knew no process whereby a man could 
pledge his body or liberty for payment of a debt ; neither at common law was 
the body of the debtor liable to execution for debt, except in the case of the 
king^s debtor. It is inteiesting to observe how imprisonment for debt came 
about No right of arrest on a judgment in debt is given by the expr^ 
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words of any Statute, but the law gave in certain cases a right to arrest a 
delinquent or defaulter for the purpose of securing his appearance at trial, 
where, for^stance, he was flying the realm ; and it came to be held, by some 
strange mediaeval logic, that wherever the law gave this right of arrest on 
mesne process, a mpim ad saiisfaciendum would lie upon the judgment itself 
(1795, 3 Salk. 2'fe6). Thus began the long and dreary annals of bailiffs, 
sponging-houses, the Marshalsea, and the Fleet . 

The ordinary law of debtor and creditor, though it may sufl&ce^n early 
times for private individuals, soon shows itself inadequate to meet the case 
of the insolvent trader, and more particularly the fraudulent trader. The 
privat(^ individuars transactions are (or were) simple. Not so the trader’s. 
In the trader there centres a network of legal and commercial rights and 
obligations, debts, credits, contracts, loans, options. To allow the assets 
which these represent to be scrambled for by creditors, under writs of 
execution, would work most woful injustice. Accordingly, some system of 
administration becomes, at a certain stage in the history of all civilised 
States, a necessity for traders in the first instance, afterwards for debtors 
generally ; and, in obedience to this necessity, we find in our own country, 
running side by side with the ordinary law of debtor and creditor, a long series 
of bankruptcy enactments. There have been no less than thirty-eight Bank- 
ruptcy Acts in the last three hundred and fifty years, each Act adding its 
stone to the building of the finished fabric. The first rude foundation of 
bankruptcy law is laid by the Statute 34 & 35 Hen. viil. c. 4, “ Against*8uch 
as do make Bankrupt.” 

This Statute recites that divers and sundry persons, craftily obtaining 
into their hands great substance of other men’s goods, do suddenly flee to 
parts unknown, or keep their houses, not minding to pay or restore to aii}^ 
their creditors their debts and duties, but at their own wills and pleasures 
consume the substance obtained by credit of other men for their own 
pleasure and delicate living, against all reason, equity, and good conscience.” 
What the law had its eye upon here was evidently fraudulent debtors. 
For redress, the Lord Chancellor, Lord Treasurer, the Chief -Justices of either 
Bench, and others of the Privy Council, are by the Act empowered, on 
complaint, “by their wisdoms and discretions” to take the offender, his 
lands, tenements, annuities, and offices, as well as his money, goods, chattels, 
wares, merchandise, and debts, wheresoever they may be found, and to sell 
them for satisfaction of the creditors ; “ that is to say, to every of the said 
creditors a portion, rate and rate alike, according to the quantity of their 
debts.” Here is bankruptcy in embryo. 

Still the evil grew, and to meet it. Parliament, in 13 Eliz, c. 7, expanded 
the provisions of Hen. viii., defining with more precision acts of bank- 
ruptcy, and enlarging the power to examine persons. Then 1 Jac. l. c. 15, 
added another stone — the first bankruptcy legislation against voluntary 
settlements. Here, too, is enacted a penalty from which our modern 
bankrupt may congratulate himself on having escaped, namely, “ if convicted 
of perjury on his examination, of having to stand upon the pillory»in some 
public place, by the space of two hours, and have one of his ears nailed to 
the pillory, and cut off.” 21 Jac. i. c. 19, is still more severe, for the debtor 
who “renders not some just reason why he became bankrupt” is treated to 
the same discipline of the pillory and ear-cropping. Here, too, appears, for 
the &st time, the reputed ownership doctrine. As a side-light on the subject, 
we may note that in the procession of the “ Seven Deadly Sins ” of Dekker 
vthe dranmtist, as they appear drawn in seven several coaches through the 
seven several gates of the City, bringing the plague with them. Fraudulent 
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Bwikruptcy takes the lead. Charles il's reign and Anne’s go on with the 
btdlding. Then 7 Geo. i. c. 31, adds another important stone, making debts 
payable at a future day provable. 5 Geo. ii. c. 30, makes a bankrupt’s not 
submitting to be examined, or concealing goods to the value of £20, felony, 
without benefit of plergy, and begins the anti-gambling legislation in 
bankruptcy. Any debtor who has lost £15 in one day over cards, 
dice, tennis, billiards, shovel-board, cock-fighting, and so on, loses the 
benefit rf)f the Act. Here, too, appears the mutual debts and credit for 
the first time. Then in 46 Geo. ill. c. 135, come the “protected trans- 
actions’*; and, with 6 Geo. IV. c. 16, the principle of deeds of arrangement. 

1 & 2 Will. IV. c. 56, first introduces on the scene a Court of bankruptcy 
and the official assignee. All this time, it must be remembered, down, 
that is, to the beginning of the present century, and for some years 
later, the privileges of bankruptcy were confined to traders. For non- 
traders the old harsh law of debtor and creditor still ruled, but in 1813 
began a series of Acts (53 Geo. in. c. 110 ; 7 Geo. iv. c. 57 ; 1 and 2 Viet, 
c. 110 ; and 5 & 6 Viet. c. 116), known as the Relief of Insolvent Debtors 
Acts, designed, as the preamble of the last Act states, t<> “ protect from all 
process against the person, such persons as have become indebted without 
any fraud, or gross or culpable negligence, so as, nevertheless, their estates 
rpay be duly distributed among their creditors.” From this it was but a step 
to extend the law of bankruptcy — as the Act of 1861 did — to non-traders. 

The Bankruptcy Acts, from the Statute of Henry Vlll. to the Acts 
of to-day, are, as all legislation must be, a series of experiments. They are 
a building up and a pulling down — readjustments to the changing conditions 
and sentiments of the community — more especially the commercial com- 
munity. The chief characteristic of the later Acts — the Acts of 1849, 1861, 
and 1869 — is an oscillation in the mode of administration between the 
opposite principles of private and of official administration, the methods of 
now one, now the other predominating — a reflection of the eternal conflict 
between individualism and socialism. In the Acts of 1849 and 1861 
officialism was in the ascendant. Then, in the Act of 1869, the pendulum 
swung back in favour of a creditors’ administration. In the Act of 1883 
we have the Legislature, pressed with the abuses of creditors’ adminis- 
tration, reverting to officialism in a very pronounced form, but seeking, at 
the same time, to combine with it the advantages of a creditors’ adminis- 
tration — consulting, that is to say, the wishes of the creditors as far as 
possible in all matters of management and realisation. “ The estate for the 
creditors,” not for the debtors, nor for the trustee, is its motto. This is one 
salient feature of the Act. The other is its disciplinary character. The 
Act of 1883 recognises, for the first time, that the trading methods and 
conduct of a debtor are not matters merely between him and his creditors, 
but concern the interests and welfare of the whole trading community and 
of the State. To this end — the inculcation of a high standard of commercial 
morality— a large number of the provisions of the Act are directed. 

Acts of Bankruptcy. — The Legislature has, in the Bankruptcy Act, 
1883, defined fully and precisely what acts or defaults by a debtor are to 
render him amenable to the bankruptcy laws, that is, to have his property 
taken into the possession of the Court, and equitably distributed fro raid 
among his just creditors. These acts and defaults, which embody the 
results of a long experience, dating back to the reign of Elizabeth, are defined 
by the Act of 1883, and are commonly known, as “acts of bankruptcy.’' 
They are iiot confin^ to acts or defaults which are indicia of insolvency ; 
they embrace acts and defaults which evince (for instance) an intention on 
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the part of the debtor to deprive hie creditors of their remedy against his 
person, as^ tf departing out of England, or evince an intention on the 
part of tne debtor to deprive his creditors of their remedy against his 
estate, as by making a fraudulent conveyance of his property. Any of 
these, if unexplained, evidences a condition of things lyhich, in the opinion 
of the Legislature, entitles a creditor, with a sufiScient interest, to apply to 
the Court for protection. As these statutory acts of bankruptcy, and these 
only, for the category is exhaustive, are the basis of all proceedings in 
bankruptcy, it is desirable to state them in the very words of the Act (s. 4)— 
A debtor,'* which means not a debtor all the world over, but a debtor who 
is subject to the law of England {In re Pearson, 1892, 9 Mor. Bky., 185, 
189) commits an act of bankruptcy in each of the following cases : — 

{a) If in England or elsewhere he makes a conveyance or assignment of 
his property to a trustee or trustees, for the benefit of his creditors generally : 

“ (5) If in.England or elsewhere he makes a fraudulent conveyance, gift, 
delivery, or transfer of his property, or of any part thereof : 

" (c) If in England or elsewhere he makes any conveyance or transfer 
of his property, or any part thereof, or creates any charge thereon which 
would, under this or any other Act, be void, as a fraudulent preference, 
if he were adjudged bankrupt : 

“ (d) If, with intent to defeat or delay his creditors, he does any of the 
following things, namely, departs out of England, or, being out of England, 
remains out of England, or departs from his dwelling-house, or otherwise 
absents himself, or begins to keep house : 

(e) A debtor commits an act of bankruptcy if execution against him has 
been levied by seizure of his goods, under process, in an action in any Court, 
or in any civil proceeding in the High Court, and the goods have been either 
sold or held by the sheriff for twenty-one days : Provided that, where an inter- 
pleader summons (see Interpleader) has been taken out in regard to the 
goods seized, the time elapsing between the date at which such summons is 
taken out, and the date at which the sheriff is ordered to withdraw, or any 
interpleader issue ordered thereon is finally disposed of, shall not be taken 
into account in calculating such period of twenty-one days (substituted by 
sec. 1 of Bankruptcy Act, 1890): 

“ (/) If he files in the Court a declaration of his inability to pay his 
debts, or presents a bankruptcy petition against himself ; 

“(< 7 ) If a creditor has obtained a final judgment against him for any 
amount, and execution thereon not having been stayed, has served on him 
in England or, by leave of the Court, elsewhere, a bankruptcy notice under 
this Act, requiring him to pay the judgment debt, in accordance with the 
terms of the judgment, or to secure or compound for it to the satisfaction 
of the creditor or the Court, and he does not, within seven days after service 
of the notice, in case the service is effected in England, and in case the 
service is effected elsewhere then within the time limited in that behalf by 
the order giving leave to effect the service, either comply with the 
requirements of the notice, or satisfy the Court that he has a counter-claim, 
set-off, or cross-demand, which equals or exceeds the amount of the 
judgment-debt, and which he could not set up in the action in which the 
judgment was obtained. Any person who is for the time being entitled to 
enforce a final judgment shall be deemed a creditor who has obtained 
a final judgment, within the meaning of sec.* 4 of the principal Act 
(Bankruptcy Act, 1890, s. 1) : ' 

“ (A) if tEe debtor gives notice to any .of 4iis creditors that he has 
suspended, or that he is about to suspend, 'payment of his debts.” 
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One further act of bankruptcy must be added. A judgment debtor is 
* to be deemed to have committed an act of bankruptcy, if the Court, upon 
application for his committal, under sec. 5 of the Debtors iA.ct, makes a 
receiving order against him under sec. 103 (5) of the Bankruptcy Act, 

1883. Before examining these acts of bankruptcy in detail, it should be 
observed that word» defining acts of bankruptcy are, as Lord- Justice Bowen 
said {Ex parte Chimry, 1884, 12 Q. B. D. 342, 346), to be construed as 
strictly as if they occurred in a section defining a misdemeanour, because the 
commission of an act of bankruptcy entails disabilities on the person who 
commits it. 

Group 1 (a) (b) (c) of the acts of bankruptcy enumerated in this section 
may be summarised as fraudulent dispositions of property. A conveyance 
or assignment by a debtor of his property to a trustee, for the benefit of his 
creditors generally, need not, it is true, be fraudulent in a moral sense, but 
it tends, nevertheless, to defeat and delay creditors, and for that reason — 
independently of its being an admission of insolvency — has always been 
treated as an act of bankruptcy. The Act probably means his whole 
property, though it does not say so (In re Spaehrmn, 1890, 24 Q. B. D. 
728, 738), but a debtor cannot evade the operation of the section by a 
colourable exception of a small part. It is enough that the property 
alienated is substantially the whole. Nor need the conveyance or assign- 
^ment be made— as was formerly the law — in England. It is available as 
an act of bankruptcy under the words “or elsewhere,” though made abroad, 
provided the debtor is subject to the English law. 

The words “fraudulent conveyance, gift, delivery, or transfer of his 
property, or any part thereof” — words reproduced in substance in every 
Bankruptcy Act since the beginning of this century — have been subjected 
to a close examination. 

It is observable that the words “with intent to defeat and delay 
creditors,” which appeared in the Acts prior to that of 1869, have been 
dropped — deliberately, and for a very good reason, that intent is immaterial. 
The question is, is the effect of the conveyance, gift, etc., a fraud on creditors? 
To determine this, the particular transaction in each case must be looked 
at. A sale, for instance, of the whole of a trader’s property is not fraudulent. 
The consideration is there. The property has only changed its form. The 
same principle applies to the case of a mortgage of the whole of a debtor’s 
property, in the ordinary course of business. If it is partly given for a past 
debt, and partly as a security for a present advance — a substantial advance 
— if there is a fair present equivalent in fact, in money, or something else of 
value, the transaction is not necessarily — as a conclusion of law — fraudulent. 
The advance prevents the assignment covering the whole of the debtor’s 
property. The amount of the further advance is not, however, the test. 
The test is whether the mortgage or charge was made bond fide for the 
purpose of enabling the debtor to continue his business {In re Chipman^ 

1884, 2ft Ch. D. 238, 347; Ex parte Ellis, 1876, 2 Ch. D. 797; Ex parte 
ThreUfall, 1877, 35 L. T. 676; Be King, 1872, 2 Ch. D. 256), or was a 
mere scheme to obtain payment of the existing debt. An agreement to 
make future advances will do {Ex parte Sheen, 1876, 1 Ch. D. 560), if bond 
Jide, though not legally binding {In re Berry, 1883, 22 Ch. D. 788). Aftetr* 
acquired property, being included in the assignment, does not render it an 
act of bankruptcy. 

' To constitute a fraudulent preference— the last of this group of acts of 
bankruptcy— the debtor must, first of all, be unable to pay his debts as 
they b^ome due; and, secondly, giving a preference must be the debtorfll; 
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dominant view {In re Bird, 1883, 23 Ch. D. 696), though it need not be his 
sole view. Fraudulent preference will be dealt with more fully later on. 

De^parti^out of England.— It the alleged act of bankruptcy is the debtor 
departing oiit of England, or remaining out of England, or departing from 
his dwelling-house, or otherwise absenting himself, or beginning to keep 
house, the intent must be proved as a matter of fact, depending on all the 
circumstances, as Buller, J., says in Williams^. Nunn, 1814, 1 Taun. 270, 275 ; 
In re Parr, 1821, 1 Eose, 387, and not as a mere conclusion of law — as much 
(so James, L. J., observes, in Ex parte Meyer, 1871, L. R 6 Ch. 188) as*in any 
criminal case where the intent is necessary to constitute the crime. A man 
being pressed by debts at the time is not conclusive {In re Parr, supra). If 
the intent is proved, it is immaterial that no creditor was in fact defeated 
or delayed. A man going out of England merely to escort his wife and 
family to Paris and returning immediately is not absenting himself {Ex 
parte Lopez, 1871, L. E. 6 Ch. 894), nor does a foreigner returning to his 
own country raise a presumption of intention to defeat and delay {In re 
Crispin, 1873, L. E. 8 Ch. 374). In case of departing, the intention must 
be present at the instant of departure. Thereupon the act of bankruptcy is 
complete, irrespective of the duration of the absence {Ex parte Gardner, 
1818, 1 Ves. & Bea. 45), but “remaining abroad,” with intent to defeat and 
delay creditors, is an act of bankruptcy, whatever may have been the motive 
originally of departing {Ex parte Bunny, 1857, 1 De G. & J. 309 ; In re 
Campbell, 1887, 4 Mor. 198). » 

Otherwise absents himself, — The cases on this may be summed up by 
saying that a man's intentionally keeping away from any place where he 
would, in the ordinary course of things, be found, is absenting himself. If, 
for instance, a debtor says, time after time, “ I will meet you at a public- 
house, or such and such a place, at such and such a time, and pay you money,” 
and he is not there, that is an act of bankruptcy {Bussell v. Bell, 1843, 10 
Mee. & W. 340), but a debtor promising to call at an appointed time on his 
creditor and pay the debt, and failing to keep such an appointment, is not, 
by itself, an absenting himself, so as to constitute an act of bankruptcy {Ex 
parte Meyer, 1872, L. E. 7 Ch. 188). The absenting need not be corporeal. 
A lady debtor disguising herself, for instance, under an alias, has been held 
to be an absenting of herself and an act of bankruptcy within the section 
{In re Alice Alderson [1895], 1 Q. B. 183). The rationale of the thing is 
that the debtor in such a case makes it impossible for his creditors to ascer- 
tain his whereabouts. “ Keeping house ” is defined by Wharton as a man's 
confining himself within the privacy of home to defeat creditors. A debtor 
telling his boy, for instance, to say to an agent of his creditors that he is 
not at home, when the agent sees the debtor through a glass partition, is 
the beginning of keeping house {Ex parte Banford, 1806, 13 Ves. 449). 

Execution levied, — The next act of bankruptcy — “ {e) Execution levied '' — 
is defined by the Bankruptcy Act, 1890 (superseding the coresponding section 
of the Act of 1883). Execution followed by sale, or remaining unsatisfied 
for twenty-one days, raises a primd /acie case of insolvency, which^ may 
reasonably entitle a creditor to invoke the protection of the bankruptcy law. 

is to be noticed that the execution need not be for any particular amount, 
as, for instance, for £50, as was the case under the Act of 1869, and there is 
no restriction on the word debtor. The section applies to all debtors {In re 
Famham (No. 1), 1895, 3 Manson, 109, 117). The twenty-one days men- 
tioned is of course exclusive of time spent in interpleader proceedings, and 
also of the day of seizure {In re AbrfA [1895], 2 B. 264). It ’has been 
decided that an OHginating summons for leave to^issue execution to enforce 
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an award, under s. 12 of the Arbitration Act, 1889, is a “civil proceeding" 
^thin the meaning of the Act {Ex parte Caucasian Tradina Corporation 
[1896], 1 Q. B* 368), ^ ^ 

A debtor filing a declaration of his inability to pay his debts, or pre- 
senting a petition against himself, requires no comment. It must be in the 
form given in No. 3 t)f the appendix. The filing of the declaration contem- 
plated by the Statute is complete when it is delivered by a properly author- 
ised person to the proper officer, at the proper office, with intent that it should 
be filed*or placed upon record in the ordinary manner (Eansford v. Mauk, 
1873, L. E. 8 C. P. 672). v / 

The seventh of the acts of bankruptcy enumerated in s. 4 (^) is non- 
compliance with a bankruptcy notice. This process is by far the most 
common foundation of bankruptcy proceedings, and demands, therefore, 
careful attention. A bankruptcy notice can only issue on the application of 
a creditor, who has obtained a final judgment on which execution has not 
been stayed. This now includes (B. A., 1890, s. 1) any person entitled to 
enforce a final judgment, e.g, an assignee. What is a “final judgment” is 
a question which has been very elaborately discussed in the ' Courts. The 
words, as quasi-penal, must be strictly construed. A final order, for instance, 
is not a final judgment (In re Cohen, 1884, 12 Q. B. D. 509), nor is a gar- 
nishee order absolute (In re Chinery, 1884, 12 Q. B. D. 342), nor a balance 
oMer for calls (Ex parte Whinney, 1884, 13 Q. B. D. 476), nor is a 
decnee in a divorce suit for dissolution of marriage, containing an order for 
the payment of the petitioner’s costs by the co-respondent (In re Binstead 
[1893], 1 Q. B. 199), because such a suit is one in which the debtor cannot 
raise a set-ofl‘ or counter-claim. Final judgment must be obtained in an 
action. There must be a proper litis contestatio, and a final adjudication 
between the parties on the merits (seeder Lord Selborne, In re Faithfidl, 1885, 
14 Q. B. D. 633 ; and In re Binstead, supra), A judgment against a defend- 
ant for costs may be final, though other parts of the judgment direct 
accounts or inquiries (In re Faithful, supra; In re Boyd [1895], 1 Q. B. 611 ; 
and In re a Bankruptcy Notice [1895], 1 Q. B. 609). The judgment must, 
moreover, be one on which the creditor is in a position to issue execution 
(In re Woodall, 1884, 13 Q. B. D. 479), that is to say, not a judgment on 
which execution has been stayed, either expressly or by the pendency of 
interpleader proceedings (In re Follows\l%%'],2 Q. B. 521 ; In re Ford, 1887, 
18 Q. B. D. 369). Fot the same reason, an executor of a judgment-creditor 
cannot serve a bankruptcy notice till he has got leave to issue execution 
(In re Woodall, 1884, 13 Q. B. D. 479 ; R. S. C., Order 42, r. 23). It must also 
be remembered that even where a creditor has obtained “ final judgment,” 
in the strict sense of those words, such judgment does not conclude the 
Court of Bankruptcy : for that Court has, by its equitable jurisdiction, power 
to go behind the judgment, and inquire whether the debt is a real debt, or 
whether the judgment was obtained by collusion or fraud (In re Lennox, 
1881, 16 Q. B. D.'315). Of this more anon. Assuming a creditor, however, 
to have,, a final judgment, entitling him to issue a bankruptcy notice, his 
proper course is to apply either himself, or by his solicitor, to the Court — 
any Court, that is, in which a bankruptcy petition against the debtor might 
be filed— for the issue of such a notice, and, with the request, produce to 
the^ registrar of the Court an office copy of the judgment, filing request and 
notice. The bankruptcy notice must be in form 6 in the appendix to the 
Act, and must be strictly in accordance with the terms of the judgment. 
If misleading, it will be set aside (In re Howes [1892], 2 Q. B. 628). It must 
also have indorsed on it an infimation to the debtor that if he has a counter- 
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claim, set-oflF, or cross-demand, he must, within three days (if the bankruptcy 
notice is served in England) file an affidavit to that effect with the registrar 
(B. R, 138(25), and for this purpose the address given by the creditor must 
be one where the sum can be paid by the debtor, not merely an address 
where the creditor can be heard of, such as his club {In re Stogden [189j5], 
2 Q. B. 634). A married woman, though amenable as rf trader to the bank- 
ruptcy law, cannot be served with a bankruptcy notice, because the form 
of the notice, which implies a personal liability, will not fit in with the 
common form of judgment against a married woman {In re Lynes, 1*893, 10 
Mor* 124), and it makes no difference that she has since the date of the 
judgment become a widow {Irure Hewett, 1894, 1 Manson, 517). Where a 
debt is" due to a company in winding-up, and the liquidator desires to serve 
a bankruptcy notice, the notice must be in the name of the company, and 
headed Ex parte the Company, not in the name of the liquidator {In re Bassett, 
1896, 2 Manson, 177). Two judgment debts cannot be included in the same 
bankruptcy notice {In re Low [1891], 1 Q. B. 147). A bankruptcy notice is 
to be served like a petition (see infra). If served in England, it must be 
served within one month from the date of issue (B. E. 140). Service on a 
receiver and manager of a business appointed by the Court is not good 
service on the partners {In re Flowers & Co., 1896, 3 Manson, 294). It 
would seem, from a recent decision of the Court of Appeal, that a debtor 
resident and domiciled abroad may be served witli a bankruptcy notice, if 
he comes to England, though he could not be served with a bankrut)tcy 
petition {In re Clark [1896], 2 Q. B. 476). After a debtor has committed an 
act of bankruptcy, by non-compliance with a bankruptcy notice, any creditor 
of the debtor may present a petition against the debtor, and not only the 
creditor who has served the notice ; and this, notwithstanding that the debtor 
has in the meanwhile paid the original creditor's debt {In re Harding, 1885, 
14 Q. B. D. 184 ; In re Powell [1891], 2 Q. B. 324). 

(A) The last of the statutory acts of bankruptcy — “ If a debtor gives 
notice to any of his creditors that he has suspended, or that he is about to 
suspend, payment of his debts ” — has caused much difficulty, involving, as 
it does, the construction of notices and circulars of all sorts by embarrassed 
debtors. The leading case is In re Crook, 1890, 24 Q. B. D. 324; [1891], 
App. Cas. 316 ; and the test it lays down is, ‘‘What effect would the circular 
produce on the mind of a creditor receiving it?” If the inference which such 
a creditor would naturally draw is, that if the debtor's offer is not accepted 
suspension must follow, that is an act of bankruptcy within the section {In 
re Lamb, 1887, 4 Mor. Bky. 25). The notice must be a formal one, but it 
need not be in writing {In re Friedlander, 1884, 1 Mor. Bky. 207). The 
latest cases on ithe subject are In re Lord HilVs Trustees v. Rowlands 
[1896], 2 Q, B. 124; and In re Scott, 1896, 3 Manson, 102. 

It is not, however, every debtor, though subject to the laws of England, 
who can be made a bankrupt in respect of the above acts of bankruptcy. 
An infant, for instance, cannot be made a bankrupt merely because he 
trades {Lovell v. Beauchamp [1894], App. Cas. 607). There seems, hoover, no 
rea^son why he should not be made a bankrupt in respect of debts for neces- 
saries {Ex parte Jones, 1881, 18 Ch. D. 109). A married woman may now be 
made a bankrupt if she carries on a business separately from her husband 
(Married Women's Property Act, 1882, s. 1 (6); In re ^ Armstrong, 1886, 
17 Q. B* D. 521)^-as she always could, by the custom of the City of 
{Lmre y. PhiUips, 1S12, 3 Burr. 1776); and she cannot evade the liability 
by discontinidiDg business, if there are debtstcontracted inlt which are 
still [1896], 2 Q. R p?). As to what is carrying on 
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buimess separately from her husband, see In re Helaby, 1894, 63 L J. Q. E 
261 ; In re Edwards, 1895, 2 Manson, 182. A bankruptcy notice, as has been 
already said, is not available against a married woman, owing to «hs pnAiirioi- 
form which judgment against her takes. See Husband and Wifk. 

It is doubtful wjiether a lunatic can be made bankrupt. The Court of 
Appeal had an opportunity lately {In re Farnkam (No. 1) [1896], 2 Ch. 799) 
of resolving the doubt, but with characteristic caution decided to leave it 
unsolvpd a little longer. The Court has, however, given leave to a lunatic’s 
comnoittee to file a petition on behalf of the lunatic {In re James, 1884, 12 
Q. B. B. 332), and also to consent to an order of adjudication against the 
iTinatic {In fe Lee, 1883, 23 Ch. D. 216). Bankruptcy is a privilege, and 
there is no reason why it should be denied to lunatics. A company or 
corporation cannot be proceeded against under the Act (B. A., s. 123), 
winding-up being the appropriate remedy. As to partners, see infm. A 
felon may be made a bankrupt {In re Harris, 1882, 19 Ch. D. 1). 

The Petition . — The mode of putting in force the bankruptcy law is 
by petition ; but before the creditor takes this step, he must be careful to 
see that he fulfils the conditions prescribed by the Ac' ^^s. 6) for presenta- 
tion of a petition. These conditions are four : — 

1. The debt, or, if there are several creditors joining, the aggregate of 
jihe debts, must amount to £50. 

2. The debt must be a liquidated sum, payable either immediately, or 
at iome certain future time. 

3. The act of bankruptcy on which the petition is gi-ounded must 
have occurred within three months, that is calendar months, before the 
presentation of the petition, exclusive of the day on which it is presented. 

4 The debtor must be domiciled in England, or must, within a year 
before the date of the presentation of the petition, have ordinarily resided, 
or had a dwelling or place of business, in England. 

All these conditions have been the subject of mucSh judicial considera- 
tion. It has been well settled, for instance, that the petitioning creditor’s 
debt must be one which has accrued due before the act of bankruptcy 
founding the petition {Ex “parte Thomas, 1747, 1 Atk. 73). A good illus- 
tration of this rule is furnished by the case of In re Whelan, 1879, 48 
L. J. Bky. 43. There a creditor brought his action for a debt of £49, lls. 7d. 
The debtor entered an appearance, and the same day committed an act of 
bankruptcy. Subsequently, the creditor signed judgment for his claim, 
which, with costs, amounted to over £50; It was held that this would not • 
support a petition. The debt must also continue to exist down to the date 
of the receiving order (see In re Hammond, 1873, L. E. 16 614, 618). If, 

for instance, a creditor who has served a bankruptcy notice receives a bill 
for the amount of the debts from the debtor, that is conditional payment 
and satisfaction {In re Matthew, 1884, 1 Mor. Bky. 47), and an answer to the 
petition. The debt may be a debt due at law or in equity. It may also 
a debt payable at some future time. Thus a bill of exchange may consti- 
tute a^good petitioning debt, though it has not matured {In re Barr, 1896, 
3 Manson, 97). This was not so under the Act of 1869. But the debt must 
be a liquidated sum, and it must not be statute- barred {Ex parte TyrUe, 
1880,5 Oh. D. 125), or founded on an illegal consideration. 

The third statutory condition, (1) (c), is that the act of banlqruptcy on . 
which the petition is grounded must have occurred within three calendar 
months bqfore the presentation of the. petition, which means exclusive of 
the day on whudi the petitiqp is presented {In re Hanson, 1887, 4 Mor. Bl^. 
98). The limit has l)een reduced successively from twelve mcmths to siX) 
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and from six to three. Clearly, a person ought not to be kept with a bank- 
ruptcy petitio|L hanging over bis head longer than can be helped. 

The lasti statutory condition is, that the debtor ‘‘ is domiciled in England, 
or, within a year before the date of the presentation of the petition, has 
ordinarily resided or had a dwelling-house or place of business in England.” 
See Domicile. It is not the policy of our law to administer the estates of 
foreign debtors. If, however, a foreigner trades in England, and commits an 
act of bankruptcy in England, he is subject to the bankruptcy la^^ here. 
A domiciled foreigner, who took furnished rooms in London for three months 
while prosecuting an action here, and lived in them with his wife and chil- 
dren, was held to have a “dwelling-house” here {In re Hecguardf 1890, 
24 Q. B.*D. 71) ; so wa8‘ a foreigner who had for eighteen months previously 
to the petition occupied a room at a London hotel (in re Norris, 1887, 5 Mor. 
Bky. 111). The onus of proving an English domicile is, in the first instance, 
on the petitioning creditor (In re Cunning, 1884, 13 Q. B. D. 418). 

A creditor's petition must be in the form No. 10, in the Appendix of 
Forms to the Act. It may be written or printed, or partly written and 
partly printed. It must be sealed (B. E. 14) and attested. No alterations, 
interlineations, or erasures are to be made without leave of the registrar. 
The petition must be verified by the affidavit of the creditor, or of some 
person on his behalf having knowledge of the facts, and when it is filed 
there are to be lodged with it two or more copies, to be sealed and issued to 
the petitioner. Upon presentation, the petitioner is to deposit with lihe 
official receiver £5, to cover fees and expenses to be incurred by the official 
receiver. A petition being presented by inadvertence in the wrong Court, 
may still be heard {In re Brightniorc, 1884, 1 Mor. Bky. 253). Once pre- 
sented, the petition cannot be withdrawn without the leave of the Court. 
As a rule, a creditor’s petition is not to be heard until the expiration of 
eight days from service, but there are exceptions, as where the debtor has 
filed a declaration of inability to pay debts or has absconded (B. II. 
157). A creditor’s petition is to be personally served by delivering to the 
debtor a sealed copy of the filed petition. It is to be served upon the 
debtor by an officer or bailiff of the Court, or by the creditor, or his solicitor, 
or some person in their employ, and service of the petition is to be proved 
by affidavit with a sealed copy of the petition attached, which is to be filed 
in Court forthwith after the service. If a debtor against whom a bank- 
ruptcy petition has been presented, dies, the proceedings are to be continued, 
. unless the Court otherwise orders (B. E. 108). A merely formal defect or 
irregularity is not to invalidate any proceeding in bankruptcy (B. A., s. 143), 
but there is a broad distinction, as was said by Lord- Justice Lopes, 
“ between an irregularity that may prejudice or embarrass the party com- 
plaining of it, and an irregularity which is purely technical and cannot 
have any injurious effect ” (in re Low [1895], 1 Q. B. 734 ; In re Bates, 1887, 
4 Mor. Bky. 192). In the former class of cases the Court will not allow an 
amendment. Thus it has been held fatal to a petition that the bankruptcy 
notice claimed £45 more than was due {In re Miller, 1893, 10 Mott Bky. 
183). An infant may present a bankruptcy petition {Ex parte Brocklebank, 
1877, 6 Ch. D. 358). So may a married woman, as a feme sole, A company 
registered under the Companies Act, 1862, petitions by its secretary {In re 
Tvhitley, 1891, 8 Mor. 149). An executor may present a petition (Ex parte 
Paddy, 1819, 3 Madd. 241), but he must obtain probate before adjudication 
{Rogers Y, James, 1819, 7 Taun. 147). A trustee may petition, ^ut if he is 
bare legal trustee for an absolute beneficial^ owner, he must join such 
beneficial owner {In re Adams, 1878, 9 Ch. D. 307; In re Hastings, 1885, 
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14 Q. B. D. 184), the reason being that the debtor might have a good 
defence as against the cestui-que trust, though not against trusteerbut 
this does not apply if the beneficial owner is a person under disability. If 
the trustee is also beneficial owner of enough of the debt to support a 
petition, he need not join the owner of the other part (In re Oamgee, 1891, 
8 Mor. Bky. 182). ^he Queen’s proctor may present a petition in respect of 
taxed costs ordered to be paid him (Ex parte Rayner, 1878, 37 L. T. 38). 
A sure^ty can only petition against his co-surety when he has paid more 
than his share of the debt remaining due to the creditor (In re Snowdon, 
1881, 17 Ch. D. 44), for until then he has no legal or equitable debt. A 
receiver appointed by the Court to get in outstanding assets cannot, how- 
ever, present a bankruptcy petition against a person who has such assets in 
his hands, for the receiver is not a “creditor’’ within ss. 5, 6 (1) of the 
Bankruptcy Act; 1883. There is no debt due to him personally. He is 
the mere hand of the Court (In re Sacker, 1889, 22 Q. B. D. 179; In re 
Muirhead, 1876, 2 Ch. D. 22). If the receiver is the holder of a bill of 
exchange on which the debtor is liable, he is then a creditor qud holder, 
not qud receiver, and can petition (Ex parte Harris, 1876, 2 Ch. D. 423). 
A secured creditor cannot petition unless he is willing to give up his 
security, or to value it and petition for the balance (B. A., s. 6 (2)). A 
creditor who has been party or privy to a deed of assignment by a debtor, 
for the benefit of his creditors, cannot avail himself of the assignment as 
anfict of bankruptcy. It would be inequitable (In re Stray, 1866, L. E. 2 
Ch. 374; In re Adamson, Ex parte Viney, 1895, 2 Manson, 153). If a 
bankruptcy petition is presented for a purpose foreign to the bankruptcy 
law — to extort money, for instance (In re Otway [1895], 1 Q. B. 812), or 
maliciously (Lecompte v. Jacobs & Miller, 6th Nov. 1896), the Court will 
dismiss it, as an abuse of the process of the Court, or restrain its presenta- 
tion. 

Procedure on Petition , — When a bankruptcy petition is presented 
against a debtor, and he intends to show cause against it, his proper course 
is to file a notice with the registrar, specifying the statements which he 
intends to deny or dispute, and to transmit by post to the petitioning 
creditor and his solicitor, if known, a copy of the notice three days before 
the day on which the petition is to be heard (B. K. 160). Thereupon, at 
the hearing, the petitioning creditor is put to prove his debt and the act of 
bankruptcy or such of the matters as the debtor disputes (B. E. 162), and 
for this purpose the statutory affidavit verifying the statements of the 
petition is not sufficient (In re Sanders, 1894, 1 Manson, 382). The statu- 
tory affidavit is nothing more than a guarantee of the hona fides of the 
petition. The petitioner ought, therefore, to go armed with proof of all 
essential matters, e.g,, if the petition is by the secretary of a company, of 
the secretary’s authority to present it (In re Sanders, supra), or of the 
debtor’s domicile, if likely to be challenged (In re Barne, 1886, 16 Q. B. D. 
522). It is furthermore the duty of the petitioning creditor, and has 
always been, to attend at the hearing of the petition. Bankruptcy is a 
very serious matter. The petition, and the receiving order which lead up 
to it, are very serious too, and the petitioning creditor ought therefore to 
be present— whether he is a witness or net — to answer questions put to 
him by the Court or by the debtor (In re Purrett, 1895, 2 Manson, 403); 
and it makes no difference for this purpose that the petitioner’s debt is a 
judgment debt, because the Court can and does go behind the judgment, if 
necessary, Iso satisfy itself that there is a real debt and not one obtained by 
edllusion or fraud (In re Lennox, 1886, 16 Q. B. D. 315), or on a non- 
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enfwoeable contract, as for jeweUeiy supplied to an infant (In rf Qndew, 
1875, L R Oh. 373). Some evidence of collusion or fraud must, how- 
ever, be given before the Court wiU go behind the judgment (In re McUmi, 
1889, 22 Q. B. D. 83 ; In re SavUle, 1887, 4 Mor. 277). The Court, if not 
satisfied of the debt, may dismiss the petition or stay proceedings on it, 
leaving the question of debt to be tried in an action, for a bankruptcy 
petition is not the proper mode of enforcing a disputed debt any more than 
a winding-up petition is in the case of a company. 

Even if the debt is proved, a receiving order is not ex debito Ju&itiee, if 
the Court is satisfied that the debtor is able to pay his debts (B. A., s. 7 
(3)), or .that, for any other reason, an order ought not to be made. Where, 
for instance, the debtor being made a bankrupt would have the effect of for- 
feiting his life-interest, — the only asset, — as the petitioning creditor knew, 
the Court refused an order (In re Otway [1895], 1 Q. B. 812). So, if the 
Court is satisfied that there are and will be no assets, and that the only 
effect of a receiving order will be to heap up costs, the Court will not do 
what Jessel, M. E. (In re Robinson, 1883, 22 Ch. I). 816) called “a vain 
thing " (In re Betts, 1896, 3 Manson, 287 ; In re Mrkin) ; but the Court 
will be very circumspect in dismissing a petition on the ground of “ no 
assets,” because there is no knowing what the stress of the public 
examination and the machinery of discovery in bankruptcy may bring 
to light (In re Leonard, 1896, 3 Manson, 43). The debtor having only 
one creditor is an element to be considered by the Court, but it itf no 
sufficient ground for saying that bankruptcy proceedings cannot be 
maintained against the debtor (In re Hecquard, 1890, 24 Q. B. D. 71). 
The mere fact that an appeal is pending from the judgment founding a 
bankruptcy notice is no ground for staying proceedings on the petition (In 
re Flatau, 1889, 22 Q. B. D. 83) ; but it is a matter for the discretion of the 
registrar in such a case whether he will make a receiving order or not (In 
re Rhodes, 1885, 14 Q. B. D. 49). If the petition is adjourned, there must 
be a further affidavit of the debt being due down to the date of the judg- 
ment (In re Stables, 1894, 1 Manson, 68). 

If the debtor does not appear, the Court may make a receiving order on 
proof of the statements in the petition. If the non-appearance is due 
to an accident, the petition may be re-heard (In re Phillips, 1876, 44 
L J. Bky. 11). 

Debtor’s Petition . — A debtor may now present his own petition in 
bankruptcy, but this was not always the case. From an early period, how- 
ever, Parliament had, as Mr. Justice Vaughan Williams pointed out in a 
recent case (In re Painter, 1894, 1 Manson, 499, 501), recognised that the 
State has an interest in a debtor being relieved from his liabilities — that 
he is not to be weighed down by a burden of indebtedness, so as to be in- 
capacitated from discharging the duty of a citizen, wd employing himself 
in ' honest industry. In pursuance of this policy, the law was gradually 
modified. First came the Acts for the Belief of Insolvent Debtors. 

By the Btmkruptcy Act of 1849, a trader was permitted to present a peti- 
tion, but only if he showed assets to pay five shillings in the pound ; and by the 
Ac^ of 1861 tdie privily was not to be used for any purpose foreign to the 
poU (7 of the baimuptcy law. • In the Act of 1869 no provision was made 
for a debtor presoutijii^ ms own petition, perhaps because the Act contained 
abundmit provision Jor liquidation. Whatever the reason, the legislature 
has, in the Act of I8i^,|reverted to the policy of the Bankruptcy Act, 1861, 
mid has done iii wijfliout imposing any resections. “T& Court," says 
sec. 8, “ shall therwipon ” (*•<*• presentation of the debtor’s peti^on) “make 
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a raving order/’ The above-mentioned case (In re Fainter, supra) is a 
good Ulnstration. . 

retired police-constable, and was^entitled to 
an inalienable pension, under the provisions of the Police Act. In addition 
to his pension, he^was doing a profitable business as a private inquiry 
agent. In January 1894, Painter was sued in an action for slander by one 
Blizzard, and £290 damages were recovered against him. Painter did not 
pay thp damages, and the plaintiff in the action obtained from the County 
Court an order for payment of the debt by monthly instalments ; and on 
default try Painter, in payment of the first instalment, applied for an order 
of committal. Painter thereupon filed his own petition in bankruptcy, and 
was adjudicated a bankrupt, with assets £10, and no creditors otlier than 
the plaintiff in the slander action. The County Court judge annulled the 
adjudication, as an abuse of the bankruptcy law ; but a Divisional Court, on 
appeal, reversed his decision and sustained the adjudication, notwith- 
standing the fact that it enabled the debtor to get rid of the punitive 
process of the Court against him, and enjoy his pension free from his debts 
and the provisions of the Debtors Act. This is a ^»aiking instance of 
the policy of the law, of freeing a debtor from his liabilities. The fact that 
the debtor comes to the Court to protect himself, for his own benefit, is no 
ground for refusing an adjudication, for a benefit to the debtor is not foreign 
to the objects of the bankruptcy law. The Court is not bound, however, 
to fhake a receiving order on a debtor’s own petition, if such petition is an 
abuse of the process of the Court (In re Bond, 1887, 5 Mor. Bky. 146, 
150). 

Where a bankruptcy petition is presented by the debtor himself, it must 
be in form No. 4. By this form the debtor states that he is unable to pay 
his debts, and petitions the Court that a receiving order may be made in 
respect of his estate. The debtor must, besides inserting his name and 
description, and his present address, further describe himself as lately 
residing or carrying on business at the addresses at which he has incurred 
his unsatisfied debts (B. R 144 (1)). 

If a petitioning debtor has for the greater part of six months, next pre- 
ceding the presentation of a bankruptcy petition, carried on business within 
the district of one Court, and resided within the district of another, the 
petition is to be filed in the Court of the district where he has carried on 
business (B. E. 144 (2)). 

The Receiving Order. — When an act of bankruptcy has been com- 
mitted by a debtor, and a petition is presented by a creditor or debtor 
conforming to the statutory conditions, the Court may make what is 
called a receiving order, for the protection of the estate (s. 5). This receiving 
order is one of the novelties introduced into bankruptcy proceedings by the 
Act of 1883. In making such an order the Court lays its hand on the 
assets of the debtor, pending the determination by the creditors as to the 
niode in which the estate is to be administered, that is to say, whether in 
bankruptcy or under a scheme of arrangement in bankruptcy, officially 
or by a trustee of the creditors’ own choice. The primary object of the 
i^eceiving order is, as indicated by the section, the protection of the assets, 
protection not only from a further extravagance of the debtor or business 

risks, but also from creditors claiming title to his property. 

The official receiver as the officer of the Court is entitled to possession, 
but his appointment does not divest the debtor re EowAaTw, 1883, 10 
Oh. D. 695). He— the official receiver— is not, pending adjudication, owner 
or even occupier. He cannot, for example, demand a supply of gas to the 
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debtor’s premises {In re Smith [1893], 1 Q. B. D. 323 ; Rhodes v. Dawson, 
1886, 16 Q. B# D. 548). He is there only to protect and preserve the assets. 
For this puf^ose s. 9 of the Act provides that,after the making of such receiving 
order, no creditor with a provable debt shall have any remedy against the 
property or person of the debtor in respect of such debt, of is to commence any 
action or other legal proceeding unless with leave of the Court. The Court 
may also at any time, after presentation of a bankruptcy petition, stay any 
action, execution, or other legal process against the property or pej^son of 
the debtor (s. 10 (2) ). This suspension of the rights of creditors — which 
binds also the Crown (s. 150) — applies only, however, to creditors whose debts 
are provable in bankruptcy. Unliquidated damages in tort, for instance, are 
not provable in bankruptcy. Hence the Court will not, it would seem, restrain 
an action for a pure tort, e.g, an action of deceit, or indeed an action for any 
claim from which the debtor would not be released by an order of discharge 
{In re Blake, 1875, L. E. 10 Ch. 652). Nor does the section affect the rights 
of secured creditors to realise or otherwise deal with their securities ; and for 
this reason, that a mortgagee realising his security is dealing with property 
which is his own, not the property of the debtor mortgagor at all. For the same 
reason a distress will not be restrained, the landlord being, quoad his right of 
distress, a secured creditor, and specially protected by sec. 42 of the Act. 
Where foreign creditors have taken proceedings in a foreign Court, an in- 
junction will not usually be granted by an English Court to restrain them 
{In re Chapman, 1873, L. E. 15 Eq. 75), for the injunction in such a case w(ftild 
be ineffectual, and the Court does not stultify itself by making orders which 
it cannot enforce. If, however, the creditor suing in the foreign Court is an 
English subject resident in England, the Court acting in personam will 
restrain him {In re Distin, 1871, 24 L. I*. 197) ; or if he has come in under the 
bankruptcy proceedings Tail, 1872, L. E. 13 Eq. 311). The section 

being one for the protection of the assets, it cannot be used for a purpose 
foreign to the policy of the Act. If a debtor, for instance, has been sent to 
prison under the Debtors Act, for default in paying money ordered to be 
paid by him as trustee, he cannot get himself discharged by committing an 
act of bankruptcy, and getting some one to present a bankruptcy petition 
against him {Earl of Lewes v. Barnett, 1877, 6 Ch. D. 252). Even after a 
receiving order has been .made against him, he may be imprisoned for a 
similar offence {In re Smith, Hands v. Andrews [1893], 2 Ch. 1 ; In re Mach- 
intosh, 1884, 1 Mor. Bky. 84). 

Any interference with a receiver is a contempt of Court {In re Mead, 1875, 
L E, 20 Eq. 282). The sole exception is a landlord, in respect of his right 
of distress for six months’ rent ; the reason of this exception being that the 
receiver is appointed subject to landlord’s rights, expressly reserved by the 
Act {Ex parte Till, 1873, L. E. 16 Eq. 97). See Distress; Landlord and 
Tenant. 

A receiving order is made on the day it is pronounced, not from the time it 
is drawn up or perfected {In re Manning, 1886, 55 L. J. Ch. 613). The protec- 
tion of the estate dates, therefore, from the pronouncement of thef order. 
Notice of the order is to be gazetted, and also advertised in a local paper 
(Bankruptcy Act, s. 13) selected by the Board of Trade. This is done by the 
oflBcial receiver (B. E. 182). • 

In further aid of the policy of protecting the assets, the Court is em- 
powered, at any time between the presentation of the petition and the 
receiving order, to appoint the oflBcial receiver interim receiver, ajad stay any 
action, execution, or other legal process against ^he^property or pmrson of the 
debtor. The Court may, however, allow them to continue. Any injunction 
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80 granted is merely protective, and has no effect on the rights of creditors 
infer « {In re Hall, 1871, L. R 6 Ch. 795), ^ 

Statement of Affairs by Debtor , — ^The fii«t step coiftequent oh 
the making of a receiving order is for the debtor to make out and submit 
to the official receiver a statement of his affairs, in the prescribed form. 
This statement of affairs, which is to be made out in duplicate and 
verified by affidavit, must show the particulars of the debtor’s assets, 
debts, g,nd liabilities, the names of his creditors, and the securities held 
by them respectively, in accordance with form 46. The official receiver 
commonly requests the attendance of the debtor at his office, to give him 
all the information he cam The Board of Trade furnish official receivers 
with a list of questions, numbered, for this purpose. The statement of 
affairs — which is a somewhat formidable document, or series of documents — 
is to be submitted, if the receiving order is made on the petition of a creditor, 
within seven days ; if on the debtor’s own petition, within three. If the 
debtor fails, without reasonable excuse, to submit it, he may be at once 
adjudicated a bankrupt. 

The statement of affairs is the basis of all subsequent , ii:oceedings. With- 
out it the public examination and the first meeting ut creditors must both 
be ineffectual. It is therefore to be filed in Court by the official receiver 
(B. E. 217), and to be open to the inspection, at all reasonable times, of any 
person stating himself in writing to be a creditor of the bankrupt. As the 
statlment is submitted within seven days of the receiving order, and is 
followed immediately by the public examination, and as the first meeting of 
creditors is to be summoned for a day not later than fourteen days after the 
date of the receiving order, creditors have a week to inform themselves of 
the debtor’s financial position. 

Public Examination of Debtors, — The examination of a bankrupt 
in some form or another appears in every Bankruptcy Act, from the 
beginning ; but the public examination, in its present shape, was introduced 
by the Bankruptcy Act of 1869. It has been elaborated by the Acts of 
1883 and 1890. At it the debtor has to face his creditors, and submit to 
be closely questioned as to his conduct, dealings, and property. Any 
creditor who has proved, is entitled to question the debtor concerning his 
affairs and the causes of his failure, and this privilege of “heckling” a 
debtor seems now the sole gratification left to the vindictive creditor. The 
participation of creditors gives to the examination that spur of personal 
interest wanting to an examination by a public official. The course is for 
the official receiver to apply to the Court to fix a day and hour for the 
examination. He then notifies it to the debtor, and the order is also 
advertised in a local paper, and gazetted. If the debtor fails to attend, the 
Court may issue a warrant for his arrest. If the debtor fails to disclose 
his affairs, or has not complied with any order of the Court in relation to 
his accounts, conduct, dealings, and property, the Court may and ou^ht 
io {In re Denton, 1873, 28 L. T. 175) adjourn the public examination sine 
die at the debtor’s cost, and adjudicate him a bankrupt without any further 
notice. In old days the bankrupt would have lost an ear at the pillory. 
If the debtor is a lunatic, or suffers from any such mental or physical 
afiliption or disability as in the opinion of •the Court makes him unfit to 
attend his public examination, the Court may dispense with the examina- 
tion, or impose terms as to the manner of taking, and the |>lace. 3!he 
debtor is e:(amined on oath, and must answer all such questicms ^as 
Court may put or allow te b% put to him. Such notes of the examination 
as the Court thinks proper are to be taken down in writing, ami lead eVjSr. 

■■'■■■VOL. I. ^ 
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either to or by the debtor, and signed by him. They may, thereafter, be 
used in evidence against him— being in the nature of admissions. But such 
notes are^not the only evidence. Parol evidence of the bankrupts state- 
ments in the course of his public examination are also admissible (B. v. 
JErdheim [1896], 2 Q. B. D. 260). A creditor may b^e represented at the 
public examination by a solicitor, without authorising the solicitor in writing 
(In re Landrock, 1884, 1 Mor. Bky. 21). 

First Meeting of Creditors . — ^The Court being then in possession, 
by its officer, the official receiver, of the debtor’s assets, and the creditors 
apprised of the state of his affairs, the next step is to ascertain how the 
creditors desire those assets to be dealt with or administered ; that is to say, 
in bankruptcy or under a scheme of arrangement ; or again, by the official 
receiver, or a trustee of their own choosing. To determine these matters, 
the first thing to be done, therefore, is to call a meeting of creditors. Here, 
by the way, as elsewhere in the Act, we may note officialism waiting on the 
wishes of creditors. This first meeting of creditors is, under the Act, to be 
summoned for a day not later than fourteen days after the date of the 
receiving order, and it is the duty of the official receiver to summon it by 
giving not less than seven days’ notice of the time and place of the meeting 
in the London Gazette and in a local paper (B. E. 250), and three days’ 
notice to the debtor personally, or by letter (B. E. 249). The place of 
meeting is to be that which is most convenient for the majority of creditors 
(1st Sched. r. 4). The notice informs the creditor of this, and enffloses 
forms of proof, and of general and special proxy, for use by the creditor. 
It also informs iiim when and where the public examination will be held, 
and encloses a summary of the debtor’s statement of affairs (if lodged). It 
further notifies the creditor of the matters on which the creditors may, at 
the meeting, decide, namely, that they may — (1^ By ordinary resolution 
resolve that the debtor be adjudged bankrupt, and appoint a trustee; 
(2) That they may by ordinary resolution fix the remuneration of the 
trustee, or leave it to the committee of inspection ; (3) That they may by 
ordinary resolution appoint a committee of inspection from amongst the 
creditors, or the holders of general proxies, or general powers of attorney 
for the creditors. No person is entitled to vote as a creditor at. the first, 
or indeed any other, meeting of creditors, unless he has duly proved a debt 
provable in bankruptcy to be due to him from the debtor, and the proof 
has been duly lodged before the time appointed for the meeting (1st Sched. 
r. 8). This time is between twelve o’clock on the day but one before the 
meeting, and twelve o’clock on the next day (B. E. 222). In case of an 
adjourned meeting, a proof too late for the first meeting must be lodged 
twenty-four hours before the adjourned meeting (B. E. 222, a). An un- 
liquidated or contingent or unascertained debt will not qualify a creditor 
to vote (B. A., Ist Sched. r. 9). If a creditor cannot ascertain exactly the 
amount due to him — ^if, for instance, the debt is one due on an open 
^iccount — the creditor’s proper course is to pledge his oath that a certain 
summand upwards” is due to him, and not attempt to estimate* what he 
thinks will probably be due (In re Dumrnelow, 1873, L. E. 8 Ch. 997 ; Ex park 
Simpson, 1736, 1 Atk. 70). A secured creditor wishing to vote must sur- 
render or value his seeurityi and vote only in respect of the balance 
(1st Sched. r. 10) ; and, on the same principle, the holder of a bill of exchange 
or promissory note must, for the purpose of voting (not dividend), treat 
the liability of every person liable on the bill or note antecedently to the 
debtor as the value of sueh security, and deduct it from 

his proof (let Sched. r. 11). The bill or note must also itself be produced 
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to the official receiver, chairman of the meeting, or to the trusteee (B. E* 
221). A mortgagee must similarly produce his mortgage deed^but he need 
not produce his title-deeds (In re DicvMey, 1882, 45 L. T. 560). Ttfe object of 
these provisions is, of course, plain — ^to secure that the persons reamy in- 
terested in the estate — the just creditors — shall have the controlling voice in 
its administration. I’he chairman of the meetings is the official receiver, or 
some other person nominated by him (1st Sched. r. 7), and on him devolves the 
duty of, admitting or rejecting a proof for the purpose of voting (let Sched. 
r. 14). If in doubt, he should mark the proof as objected to, and allow the 
creditor to vote, subject to the vote being afterwards declared invalid. 
Creditors are pennitted to vote either in person or by proxy (Sched. i. 
r. 15), and to facilitate their doing so it is that proxy forms are sent them 
with the notice of first meeting. Proxies under the Act of 1869 were one 
of the worst mischiefs of the then system. They had a market value, like 
parliamentary votes in the old days, and were freely canvassed for and 
bought by persons competing for the lucrative office of trustee. A proxy 
might even be worth more than a dividend. The present Acts have aimed 
at checking this abuse, by allowing the creditor to gi^ a general proxy 
only to his manager, clerk, or other person in hif'i regular employment 
(Sched. i. r. 17) ; and by providing that, if solicitation has been used by or on 
t^ehalf of a trustee or receiver in obtaining proxies, or in procuring the 
trusteeship or receivership, the Court may disallow the wrong-doer all re- 
murfferation (1 st Sched. r. 20). A creditor may give a general or special proxy 
to the official receiver of the debtor’s estate (1st Sched. r. 21). Proxies, to 
secure Iona fidcs, must be filled up in the Imndwriting of the person giving 
the proxy. 

7 ///i Off/cial Receivers , — The network of official administration in 
bankruptcy is now spread over the whole of England. The centre of the 
system is the London Bankruptcy District, comprising the City of London 
and its liberties and tlie areas of the Metropolitan t -hiinty Courts. The 
rest of the country is divided into districts coextensive with the County 
Court Districts, tlio districts which have no bankruptcy jurisdiction given 
them being attached to those which have. For each of these districts an 
official receiver is appointed. The official receivers of those districts — about 
eleven — where the business is most heavy, such as those of London, 
Birmingham, Manchester, Hull, etc., receive salaries ranging from £500 to 
£1200 a year. The rest, of whom there are about fifty, are paid by fees. 

The official receiver, under the present system, occupies a twofold 
l>osition — has a double persona. He is the officer of the Court, and it is in 
this capacity — acting as the liand of the Court — that he takes possession, on 
the making of a receiving order, of all the debtor’s assets. 

But the official receiver is also an officer of the Board of Ti’ade, and as 
such accountable to it for funds received by him, and for tlie performance of 
his duties generally. These duties of the official receiver are twofold — they 
have relation (1) to the conduct of the debtor, and (2) to the administration 
of his eeptate. As regards the debtor, it is his (the official receiver's) duty to 
investigate the conduct of the debtor, and to report to the Court, stating 
whether there is reason to believe that the debtor has committed any act 
which constitutes a misdemeanour under the Debtors Act, 1869, or the 
Bankruptcy Act, or which would justify the Court in refusing, suspending, 
or qualifying an order for his discharge; to report also concerning the 
debtor’s conduct, as the Board of Trade may direct : and to take part in the 
public examinatfcn of the«de^or (B. A., s. 69). 

(2) As regards the estate of the debtor, the duty of the official receiver 
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is to act as interim receiver of the debtor’s estate pending the appoint^ 
ment of a tijistee, and, where a special manager is not appointed, as manager 
thereof ; to advertise the receiving order, the date of the craters’ first 
meeting and of the debtor’s public examination ; to preside at the first 
meeting of creditors, and to issue forms of proxy for use at the meetings of 
creditors ; and to act as trustee during any vacancy in the office of trustee 
(B. A.,s. 70). 

The official receiver is, in a word, a provisional trustee ; but his j^osition 
is more that of receiver than trustee. He is not to incur any expense 
beyond such as is required for the protection of the debtor’s property, or for 
disposing of perishable goods. IJl it is necessary to raise money to redeem 
property of the debtor, to prevent its being sacrificed by a sale, he should 
get the sanction of the Board of Trade or of the Court ; not act on his own 
judgment. 

As far as practicable, lie is to consult the wishes of the creditors as to 
the management of the property, and may summon a meeting for that 
purpose. 

The official receiver will be allowed out of the estate the costs of 
proceedings by him, even though such proceedings are misjudged, if he has 
acted bond fide (B. K., r. 339 (ii.) ; In re Wells & Croft, 1895, 2 Manson, 41). 
He must not, directly or indirectly, by himself, his clerk, or partner, act as 
solicitor in any proceeding in bankruptcy {In re Taylor, 1885, 2 Mor. 
Bky. 127). • 

The Order of A djudica tion, — The receiving order is designed merely 
to protect the assets until the creditors decide what is to be done. If they 
resolve at their first meeting that the debtor shall be adjudicated a bank- 
rupt, or if they pass no resolution or do not meet, or if no composition 
or scheme is accepted and approved within fourteen days after the debtor’s 
examination, the ordinary result follows, and the Court, the Act says, ** shall 
adjudge ” the debtor bankrupt. Thereupon the property of the bankrupt 
vests in a trustee for division among his creditors, and the order of adjudi- 
cation is duly gazetted. The words “ shall adjudge ” do not, however, mean 
that the Court has not a discretion in the matter, or that the right of the 
petitioning creditor is one ex dehito justitiw {In re Pinfold [1892], 1 Q. 11 
73 ; In re Thurlow [1895], 1 Q. B. 724). The Court can still, as James, L. J., 
said in In re McCulloch, 1880 (14 Ch. D. 716, 723), refuse to make a man 
bankrupt if the petition is presented for an improper purpose, or if the 
Court is satisfied that no assets will be forthcoming. Adjudication con- 
summates bankruptcy. Then, and not till then, the property of the bank- 
rupt vests in the trustee, or the official receiver acting as such, and becomes 
divisible among his creditors (B. A., s. 20). 

Disqualifications created by Bankruptcy, — The diminutio capitis 
which attended a cessio bonorum at Eome is reproduced in dur law of 
disqualification. In our own country insolvent legislators were at one time 
a grave scandal. That is all changed now. A debtor who is adjudged 
bankrupt is by the law of bankruptcy disqualified from sitting or woting in 
the House of Lords (this is new as to a peer) or the House of Commons. 
He is also disqualified from being appointed a justice of the peace ; from 
holding the office of mayor, alderman, or councillor ; or being elected to or 
holdir^ the office of guardian of the poor, overseer of the poor, member of a 
sanitary authority, member of a school Wrd, highway board, burial board, 
select vestry, or county council. This disqualification clause ij a sweeping 
one, but it il the necessary penalty of impec\paiosity. Th| disqualificatioii 
ceases on dischaige, where the Court certifies that the bankruptcy was 
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misfortune, without misconduct (see In re Burgm^ 1887,4 Mor. Bky. 
186) ; and, in any case, only endures for five years from discharge (B, A., 
1883, 8. 32 ; B. A., 1890, s. 9). A bankrupt is not disqualified from 
exercising powers vested in him as tenant for life under the Settled Land 
Acts. 

Special Manj^gees, — Mystic and wonderful as is the power of 
officialism, an official receiver cannot do everything. He cannot carry 
on all kinds of business, from banking to baking, and the Act, recognising 
this difficulty, has met it by empowering him, if satisfied that the nature 
of the debtor’s business or the interest of liis creditors requires the appoint- 
ment of a special manager, to appoint one to act till a trustee is chosen 
(B. A., 8, 12), and to authorise him — the special manager — to raise money 
and make advances for the purposes of the Act (B. A., s. 70 {b)\ Such 
special manager is to give security, and to account to tlie Board of Trade. 
He is remunerated as creditors may determine, or, failing that, as may be 
prescribed by the Board of Trade. If the official receiver thinks the case 
is not one for a special manager, tlie Court will not interfere with his 
discretion {In re Whitaker, 1884, 1 Mor. Bky. 36). TIk luimber of special 
managers appointed in a year is about forty. 

The Tkustee in Bankruptcy, — On the making of a receiving order, 
^he official receiver becomes, as we have seen, receiver of the debtor’s 
property (s. 9); and upon adjudication, he becomes, until a trustee is 
appointed, trustee of the estate, and the property of the bankrupt thereupon 
vests in him till a trustee is appointed, and he may, if necessary, sell it {In 
re Parker, 1885, 2 Mor. Bky. 12). Normally, we may say, the official 
receiver is intended by the Act to be trustee. He is trustee during any 
vacancy in tlie office of trustee ; he is trustee in small bankruptcies (B. A., 
8. 121 (1)), and in the administration of the estates of deceased insolvents 
(B. A., s. 125 (5)) ; but in ordinary bankruptcies the official receiver is lial)le 
to be superseded by the nominee of the creditors. Thus, sec. 21 of the Act 
provides that the creditors may, by ordinary resolution, — that is, a resolution 
of a majority in value of the creditors present, personally or by proxy, at 
a meeting of creditors, and voting on the resolution (s. 168), — appoint some 
fit person, whether a creditor or not, to fill the office of trustee of the 
property of the bankrupt, or they may resolve to leave his appointment to 
the committee of inspection. But, in either case, the choice of a trustee is 
subject to the sanction and control of the Board of Trade, and the Board 
of Trade may refuse to certify it if, in the Board’s opinion, it has not been 
made in good faith by a majority in value of tlie creditors voting, or that 
the apjiointee is not a fit person to act as trustee, or tliat his connection 
with or relation to the bankrupt or his estate, or any particular creditor, 
makes it difficult for him to act with impartiality in the interests of the 
creditors generally. This control of the Board of Trade over the appoint- 
ment of a trustee is one of the cardinal points of the present system. It 
is aimed at the abuses which had arisen under the Act of 1869, when the 
trustee ivas a bird of prey.” If the Board objects to the appointment, it 
is, if a majority in value of the creditors so request, to notify the objection to 
the High Court, and thereupon the High Court may decide on its validity. 
The principles on which this control of th^ Board ought to be exercisM 
were considered in Be Lamb ([1894], 2 Q. B. 805). There one Gregson had 
been unanimously chosen trustee of the estate of a bankrupt— Lamb. 
Lamb's onljr asset was two-thirds of a property known as the Maplin Lands 
estate.. Gr&son was already trustee of the estate of one Emmer8on, who 
alleged that ne had a beneficial interest in half Lamb's share of the ]&fopliii 
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Lands estate. Gregson was a creditor of Emmerson’s estate for £3000> and 
of Lamb’s efiifate for £400. The Board of Trade objected to Gregson, on the 
groimd that it was difficult for him to act with impartiality.” Vaughan 
Williams, J„ overruled the objection, on the ground that it would be better 
for the creditors to have the same trustee to realise the particular asset; 
but the Court of Appeal held that this was not the fest, nor whether the 
trustee would, in fact, act with impartiality, but whether it would, under 
the circumstances of each particular case, be difficult for the trustee, as a 
man of ordinary honesty, to act with impartiality. Gregson, for instance, 
had a pecuniary interest in the success of Emmerson’s claim, and would 
therefore have to fight against himself; and they upheld the Board’s 
objection (see also In re Mardon [1896], 1 Q. B. 140). 

If the creditors or committee of inspection do not appoint a trustee 
within four weeks of adjudication, the Board of Trade is to appoint some 
fit person. This is usually the official receiver; but the power of the 
creditors or committee of inspection to appoint still remains (B. A., 
s. 21 (7)). 

No defect or irregularity in the appointment of a trustee will invalidate 
any act done by him in good faith (B. A., s. 143 (2)). 

With regard to the powers of a trustee in bankruptcy (which includes 
the official receiver, acting as trustee), the Act draws a distinction between 
what the trustee may do of his own judgment, and what he may only do 
with the sanction of the committee of inspection, or, if there is no committee 
of inspection, with the sanction of the Board of Trade. He may, for 
instance, of his own motion, sell all or any part of the business of the bank- 
rupt, including goodwill and book-debts, may give receipts, prove in the 
bankruptcy of any debtor of the bankrupt, and exercise any powers vested 
in a trustee under the Act (B. A., s. 56) ; but he cannot carry on the business 
of the bankrupt for beneficially winding it up, or bring or defend actions, or 
employ a solicitor, or sell for a deferred consideration, or raise money on 
the estate by mortgage or pledge, or refer disputes to arbitration, or com- 
promise claims, or divide the assets in specie, without the permission of 
the committee of inspection or the Board of Trade ; and this permission is 
not to be a general one, but must be given for each particular thing. If 
the trustee carries on the business, he must keep a distinct trading account 
(B. E* 308). If any creditors dissent, he can only carry it on for the 
purpose of beneficial winding-up. In all that he does the trustee is to 
have regard to the wishes of the creditors ; and if there is a conflict between 
the wishes of the committee of inspection and the wishes of the general 
body of creditors, as expressed in a resolution by them, the wishes of the 
general body of creditors are to prevail (B. A., s. 89). Any creditor, with 
the concurrence of one-sixth in value of the creditors, may get the trustee 
to call a meeting. 

If a trustee in bankruptcy, or the official receiver acting as such, 
makes an application to the Court which is unsuccessful, he will be ordered 
to pay the costs personally, as if he were an ordinary litigant (In re 
Augerstein, 1874, L. E. 9 Ch. 479; In re Granville, 1885, 2 Mor. Bky. 
71). If the estate is likely to be insufficient, the trustee should get an 
indemnity from the oreditors gainst the costs. 

The remuneration of the trustee is fixed by an ordinary resolution of 
the creditors (which must state what the remuneration is to cover), or, if 
the creditors so resolve, by the committee of inspection. It m to be in the 
nature of commission or percentage, one pari payable on "the amount 
realised (after deducting any sums paid to secured creditors out of their 
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security), jand the other part on the amount distributed in dividend. A 
resolution, in appointinjg a solicitor trustee, that his remuneration shall 
be “ his proper professional charges as a solicitor for attendances and work 
done,” is invalid (In re Wayman, 1890, 24 Q. B. D. 68). Bflt where a 
solicitor is appointed trustee, he may contract that the remuneration for 
his services as trustee shall include all professional services (s. 73 (2)). In 
either case, whether the creditors or the committee of inspection have fixed 
the remuneration of the trustee, the Board of Trade has a controlling power, 
on the* application of dissentient creditors, or of the bankrupt himself, to 
fix the amount (In re GaUard, 1891, 9 Mor. Bky. 52) ; but the Court has 
laid down in Re Shirley, 1891, 9 Mor. Bky. 147, 154, that this overruling 
power is to be exercised with great care. A trustee, it need hardly be said, 
must not, under any circumstances, accept any gift or remuneration from 
the bankrupt, or from any solicitor, auctioneer, or other person employed 
about the bankruptcy (B. A., s. 72 (5)). Impartiality — the strictest— is 
the essence of his office. 

The Committee of Inspection. — The control of the Board of Trade 
over the appointment of a trustee is one mode of seev.ring purity and 
efficiency of administration in bankruptcy introduced I*}' the Act of 1883, 
but it is not the only one. The trustee is meant not only to be well 
chosen, but to be closely watched and supervised. The machinery for this 
latter purpose is a committee of inspection composed of creditors, — a work- 
ingicommittee, not more than five or less than three in number (s. 22 (1)). 
The committee is to meet at least once a mouth — oftener if it so appoints. 
Also the trustee, or any member of the committee, may call a meeting when 
he thinks necessary. Absence by a member for five consecutive meetings 
vacates his office. The committee may act by a majority present at any meet- 
ing, but not unless a majority of the committee is present. Vacancies are to 
be filled up. The functions of the committee of inspection are to examine the 
trustee’s record-book and audit his cash-book not less than once every three 
months, and also to give their sanction, if desirable, to the trustee carrying 
on the bankrupt’s business, bringing actions, employing a solicitor, mort- 
gaging, compromising with creditors, etc. (B. A., s. 57). It is a cardinal 
principle that a member of the committee of inspection must make no profit 
from any transaction arising out of the bankruptcy (In re Oallard [1896], 
1 Q. B. 68). 

Property of the Bankrupt. — The end of all bankruptcy adminis- 
tration — as has been already said — ^is the equitable distribution of the 
bankrupt’s assets among his just creditors, and by assets is meant all the 
property which ought to go to satisfy the bankrupt's creditors. It is to 
this end — to secure that the bankrupt’s entire estate shall be available for 
his creditors — that all the distinctive doctrines of bankruptcy law are 
directed: the doctrine of reputed ownership and the doctrine of the rela- 
tion back up the trustee’s title, the avoidance of executions, the annul- 
ling of fraudulent and voluntary settlements, and the defeating of fraudulent 
preferences, all have one and the same object. The sanie policy appear 
in the definition of the property of a bankrupt divisible among his 
creditors. The bankruptcy net is made very wide. It sweeps in ‘*^11 such 
property as may belong to or be vested in the bankrupt at the commence- 
ment of the bankruptcy, or may be acquired or devolve on him before his 
discharge ’’ (B. A., s. 44). The only property excepted is property held by 
the bankrupt in trust, and tools, bedding, and wearing apparel for himself 
and his fftmily to the ^alue of £20. The word “ property,” too, has, by 
the interpretation clause, the largest signification. It includes " money, 
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goods, things in action, land, and every description of property, whether 
r^ or personal, and whether situate in England or elsewhere ; .iUBO obliga' 
tions, easenjpilts, and every description of estate, interest and profit, present 
or future, vested or contingent, arising out of or incident to property as 
above defined.” 

As to personal property or moveables, the well-kndwn rule is mohUia 
sequuntur personam^ and therefore moveables of a bankrupt domiciled in 
England, wherever such moveables are situate, vest in the trustee, but 
- real estate is subject to the lex loci rei sitcCy and therefore, if the bankrupt 
is entitled to immoveable property in a foreign country, such real estate 
will not vest in the trustee (see Dicey, Conflict of LawSy 443 et seq ,) ; but 
the bankrupt may be ordered to execute a conveyance of such land on the 
motion of the trustee, and if he neglects to do so he may be committed 
{In re &, W. HarriSy 1896, 3 Manson, 46). If a debtor has, before his 
bankruptcy, contracted to buy or sell lands, his interest, whatever it is, 
passes to his trustee, subject to all equities {In re ScheiUery Ex parte Holt- 
hauseny L. E. 9 Ch. 722-726) ; but the trustee is at liberty to disclaim, if* 
the contract is an unprofitable one. 

As to the powers of a bankrupt, the trustee may exercise all powers in 
respect of property which the bankrupt might have exercised for his own 
benefit, except nomination to an ecclesiastical benefice (B. A., s. 44 (2) (ii.) ). 
But some powers are personal to the bankrupt, and are not, like his property, 
divested by bankruptcy {Smith v. WheeleVy 23 Oar. ii.. Vent. 128). • 

Damages recovered by aij undischarged bankrupt in an action for a per- 
sotial tort do not pass to his trustee {In re Wilsony 1878, 8 Ch. D. 364). 

If the bankrupt is a beneficed clergyman, the trustee may obtain a 
sequestration of the profits of the benefice (B. A., s. 52); and he — the 
trustee — is entitled to go on receiving such profits, though the clergyman 
has obtained his discharge, until all the debts proved have been paid in full 
{In re Chichy 1879, 11 Ch. 1). 731 ; Lawrence v. AdamSy 1896, W. N. 158). 
In the case of officers of the army or navy who become bankrupt, or 
of civil servants, the Court may, with the consent of the chief oflBcer of 
the department, order so much of the salary as it thinks fit to be distributed 
among creditors. Similarly, in the case of officers in receipt of a pension or 
half -pay, the Court may order part of the half-pay or pension to be applied 
for the benefit of the creditors (B. A., s. 53). In exercising its discretion 
under this section, the Court regards the policy of the State, that valour 
should not go in rags or an ex-judge ply a broom. The Court has the same 
jurisdiction where a bankrupt is in the enjoyment of any other “ salary or 
. income ” : if he is an actor, for instance, under an engagement {In re 
Shine [1892], 1 Q. B. 522), or a commercial traveller {In re Brindley , 1887, 
4 Mor. Bky. 104), or an editor of a newspaper ( Wadling v. Oliphant [1896], 
1 Q. B. 145), or a chaplain to a workhouse {In re Mir army 1891, 8 Mor. 
Bky. 59). A purely voluntary allowance made to a debtor is not “salary 
or income” {Ex parte WickSy 1881, 17 Ch. D. 70). 

After-Acquired Property. — ^The words of the property section of 
the Bankruptcy Act (s. 44) include not only all such property as may 
belong to or be vested in the bankrupt at the commencement of the 
bankruptcy, but all property which may be acquired by or devolve on him 
between the commftic^ tbe bankruptcy and the date of discharge. 

The Cpimts have, however, laid down the principle— qualifying the strict 
words of the Statute— that, until the trustee intervenes, all transactions by 
a bankrupt ali^ his bankruptcy, with any person doling with hiiU UnAfide 
and for value, of his after-iu5quired?*^^p^^ vdiether with or 
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witiiOTt knowledge of the bankruptcy, are valid against the trustee (CoJun 

Mitckeli [1891], 25 Q. B. D. 262), and it makes no difference whether the 
trustee knows of the dealing or not; but the principle laid fioyn in Cohen 
V. MUchdl is meant only for the protection of persons dealing with the 
bankrupt m ordinary course, and as ostensible owner. It does not give a 
superior title to creditors in a second bankruptcy over creditors in a first, 
unless there has been some laches or acquiescence by the trustee in the 
first bankruptcy, — some conduct which entitles the subsequent creditors to 
say, You must not set up your right against us {Pukard v. Scars, 1838, 
6 Ad. & E. 469; Wadling v. Olvplmnt, 1876, 1 Q. B. D. 145, 147). The 
principle of Cohen v. Mitchell applies to chattel interests in land {In rc 
Clayton & Beaumont's Oontrcwt [1895], 2 Ch. 21 2), but not to real estate 
{In re New Land Development Associatmi [1892], 2 Ch. 138). In re Vanlohc, 
1872, L. E. 7 Ch. 185, is a good illustration of the rule. There an undis- 
charged bankrupt took a house for six months at £5 a week, payable in 
advance, and paid the £130 out of a sum of £200 received by him as 
compensation for being turned out of an appointment which he had got 
since the bankruptcy, and the Court held that, though ihe trustee might 
have intercepted the £200, he could not follow it into the hands of the 
landlord. 

There is another qualification of the general principle, that until a bank- 
^rupt has obtained his discharge all his property is divisible among his 
cr^itors ; and that is in regard to personal earnings. An exception, as 
James, L. J., said, was absolutely necessary in order that the bankrupt 
might not be an outlaw, a mere slave to his trustee — he could not be pre- 
vented from earning his own living ; on that principle the trustee could 
not sue for moneys due to the bankrupt in respect of his personal labour 
and skill. Thus the earnings of a bankrupt who had a special gift of bone- 
setting were held not claimable by the trustee {In re Hutton, 1884, 
14 Q. B. D. 301), and the same applies to a singer;* but earnings by a 
bankrupt in his business are not the less property because tlie business 
is one which involves a large amount of skill and attention by the bankrupt, 
like that of a dentist {In re Rogers [1894], 1 Q. B. 425), a surgeon-apothecary 
{Elliott V. Clayton, 1854, 16 Q. B. 584), or an architect {Emden v. Carte, 1881, 
17 Ch. D. 768). And this principle of the exemption of personal earnings 
must not be abused. Vaughan Williams, J., has lately held that they are 
only protected to the extent of what is required for the maintenance of 
the bankrupt and his family {In re Graydon [1896], 1 Q. B. 417). 

Discovery of Debtor's Property, — ^When a receiving order has 
been made against a debtor, one of the first difficulties with which the 
official receiver or the trustee is confronted, is to ascertain what the 
property of the debtor consists of and where it is. A debtor’s statement of 
afiairs is generally inflated and often unreliable. Unscrupulous debtors on 
the eve of insolvency have many means of withdrawing their property from 
their creditors, by a secret trust or colourable transfer. In the case of 
debts, 4Jhe policy of the unjust steward receives constant illustration in 
bankruptcy. From the earliest times bankruptcy law and the energies of 
those who have administered it, have been directed to secure a full disclosure 
of his pipperty by the bankrupt. So vital a matter was this felt to be, that, 
under 5 Geo. ii. c. 30, death was the penalty awarded to a bankiupt not 
surrendering, or embezzling, his estate to the amount of £20,— a penalty 
subsequently commuted by 1 Geo. iv. c. 115, to transportation for life or 
seven year&" imprisonment. The Bankruptcy Act, 1869 , introduced, and 
the present Act has ado^lbed, a machinery for defeating the arts of 
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fraudulent debtors, and compelling as complete discovery as possible of the 
whole of the <^btor's estate. To this end it authorises the Court (s. 2) to 
summon befere it the debtor or his wife, or any person known or suspected 
to have in his possession any of the estate or eSects belonging to the debtor, 
or supposed to be indebted to the debtor, or any person whom the Court 
may deem capable of giving information respecting the tlebtor, his dealings 
or property, and to require any such person to produce any documents 
in his power or custody relating to the debtor, his dealings or property. 
This may seem a very inquisitorial power ; but it is to be rememberdd that 
the debtor is coming to crave the aid of the Court to release him from the 
burden of his indebtedness, petitioning for what is a great privilege, and 
the first condition of granting him such is ulerrima fides on the debtor^s 
part in every respect, and, as to his property in particular, full disclosure and 
surrender. First principles of moral obligation of this kind are, however, 
of course inefifectual with dishonest debtors, and the law is therefore com- 
pelled to resort to a machinery for extorting discovery, like that contained 
in sec. 27. 

As to who may apply for discovery, the Act says, “ on the application 
of the official receiver or trustee ” ; and where the official receiver or trustee 
is willing to do so, he is no doubt the proper person, just as in the winding- 
up of companies the liquidator is primd facie the proper person to examine 
as to assets, etc., under sec. 115, because in theory the examination is by the 
Court ; but the trustee may not be willing to do so, for reasons which are 
either ho'nA fide or maid fide ; then a creditor {In re Russell, 1872, 26 L. T. 
226) may apply, but at his own risk as to costs, unless the Court gives him 
them. The trustee, at all events, cannot oppose the application. It may 
be, too, that the trustee himself is wanted to give discovery. It is not 
intended — so much is plain on the authorities — that a creditor should use 
the powers of this section for his private benefit {In re Easton, 1891, 8 Mor. 
Bky. 168). He is bound to show that some benefit will result to the estate 
or to creditors {In re Wilson, 1880, 14 Ch. D. 243). 

The debtor is not entitled to attend the examination {In re Beall [1894], 
2 Q. B. 136) ; but notes of the examination are taken, and must be filed so 
that the debtor has access to them, if he wants to know their contents, in 
applying for his discharge. A person summoned under the section must have 
his travelling expenses paid, otherwise he cannot be committed if he fails to 
attend, but this does not include allowance ,for loss of time {Re Batson, Ex 
parte Hastie, 1894, 1 Manson, 45), or costs of employing solicitor or counsel 
{In re Lutscher, 1877, 6 Ch. D. 328). The power of examination must not be 
used for a collateral purpose. This has not unfrequently been attempted 
by a contributory under the analogous section — s. 115 of the Companies 
Act — in winding-up, to get information in an action which he is bringing. 
But it is an abuse, and for this reason that the statutory examination in 
both bankruptcy and winding-up is of a much more searching and 
inquisitorial character than the ordinary discovery permitted in an action. 

Besides giving discovery of his property, the bankrupt is bound to assist 
the trustee to the best of his ability in the realisation of his property. The 
questioft arose in Be Betts & Bloch (1887, 19 Q. B. D. 39 ; affirmed 13 App. 
Cas. 676), whether under this action the bankrupt was bound to submit 
himself to medicad examination for the purpose of enabling the trustee to 
realise the bankrupt’s life interest to greater advantage. The Court held 
that the bankrupt was not bound. 

Executions, Attachment of Debts, etc.— A persoh becoming 
bankrupt gives rise, as we might naturally ^expect, to many competing 
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clftims b6tW661i tli6 g6ii6r£il body of bis croditors ond p£irticul&r creditors or 
p^ch&sers. For instance, dn execution creditor seizes goods pending a peti- 
tion on which the execution creditor is made a bankrupt: To i^hich ought 
the goods seized to belong ? or he attaches a debt owing to his debtor : To 
whom ought the debt to be paid? These are nice questions of legal 
casuistry. In the* Bankruptcy Act, 1883, s. 45, the Legislature has laid 
down certain crUcria for the determination of such questions, embodying 
and harmonising the result of numerous decisions. The substance of this 
section is that a creditor who has levied execution or attached debts is not 
entitled to retain the benefit of his execution or attachment unless he has 
completed it before the date of the receiving order, and without notice of a 
bankruptcy petition, or any available act of bankruptcy. Completion, in the 
case of an execution against goods, means seizure and sale; in case of 
attachment of debts, receipt of the debt ; and in case of execution against 
land, seizure ; or, where the interest is equitable, by the appointment of a 
receiver. These provisions arc fair and reasonable. The policy of the 
bankruptcy law is to secure equality while respecting rights already 
acquired by superior diligence. A sale by the Sheriff though by private 
contract, gives the execution creditor a good title {Cmioshay v. Harrison 
[1894], 1 Q. B. 79). 

, Avoidance of Voluntary Settlements. — One of the principal 
ends of bankruptcy law is to prevent an insolvent debtor putting his pro- 
perty beyond the reach of his creditors by means of a voluntary or fraudu- 
lent settlement. The well-known Statute of Elizabeth (13 Eliz. c. 5) is an 
early, though by no means the earliest, attempt of the Legislature to cope 
with these devices of debtors. That statute declared utterly void all feoff- 
ments, gifts, grants, alienations, conveyances, etc., of land, tenements, heredi- 
taments, goods, or chattels, covinously made to delay, hinder, or defraud 
creditors, but this avoidance was not to extend to any feoffment, gift, 
etc., on good consideration and loud fide conveyed to aliy person not having 
notice of the covin. Well-intentioned and beneficial as this time-honoured 
statute has been, and is, it was found insufficient to meet the exigencies of 
the situation, where bankruptcy was concerned ; because, however fraudulent 
the settlor’s intent, the conveyance is valid if the purchaser is free from fraud. 
The whole of a debtor’s property may be assigned for a past debt without 
the transaction being impeachable under the statute. To supplement such 
deficiencies, ss. 47, 48 have been inserted in the present Bankruptcy Act. 
The short result of sec. 47 is that, if a person makes a voluntary post- 
nuptial settlement of his property, and becomes bankrupt within two years 
of doing so, the settlement is void against his creditors ; and if the settlor 
becomes bankrupt within even ten years of the settlement, he must be pre- 
pared to show that he was solvent when he made it, without the aid of the 
property comprised in the settlement. This avoidance does not, however, 
apply to a settlement made before, and in consideration of, marriage, or in 
favour of a purchaser or incumbrancer in good faith and for valuable con- 
sideration, or to a settlement made on the wife and children of the settlor, 
of property which has accrued to the settlor after marriage in right of his 
wife. But even marriage — the highest kind of consideration, as it •has been 
called-i^will fail to support a settlement, i| the celebration of the marrkge 
is only part of a concerted scheme to protect the settled property against 
the rights of creators of the settlor, as where a man married a woman with 
whom he had been cohabiting seven years, for the purpose, as she inw, of 
defeating creditors 1852, 1 Sm. & G. 228). So, again, the 

settlement, if in favour of £? purchaser or incumbrancer, must" be made, not 



508 IJAKKEUPTCY 

only for valuable consideration, but in good faith. In a recerft case {In re 
TdUy^ 1895, 3 Manson, 226), the friends of a young married spendthrift, 
who was comiifg in to £12,000 at twenty-one, were anxious that he should 
make a settlement of it. They were advised that to render such settlement 
valid against future creditors in bankruptcy there must be value given ; so 
the mother covenanted to pay the spendthrift settlor £50 a year more, and 
a brother covenanted to pay him £25. It was argued that this considera- 
tion was a manufactured one, given to bolster up the deed, but the Court 
upheld the deed, and the Court of Appeal affirmed the decision. The* mere 
fact that a settlement places property beyond the reach of future creditors, 
does not make it fraudulent against them, for the protection of the settled 
property is the very object — and a legitimate object — of every settlement. 
It often happens that a man, on marriage, settles his own property, reserv- 
ing to himself a beneficial interest — usually a life interest — and this life 
interest is made defeasible on bankruptcy. In such a case the defeasance 
is void against the trustee, and it makes no difference that there has been 
valuable consideration {Whitmore v. Mason, 1861, 2 J. & H. 204), for an 
owner of property cannot put a life interest which belongs to him, any 
more than any other property, out of the reach of his creditors. But the 
rule does not prevent the settlement of a wife's property on her marriage, 
so as to give her husband a life interest, determinable on his bankruptcy 
{Montefiore v. Behrens, 1865, L. K. 1 Eq. 171 ; Mackintosh v. Poyose [1895], 1 
Ch. 505); and for this reason, that the wife, in such a case, has bargained 
for the gift over to herself or the trustees, on her husband's bankruptcy, 
and the Court cannot deprive her of the benefit of her bargain. 

When tile Court sets aside a settlement, under s. 47 of the Act, it does 
not wipe .out the settlement. The avoidance of the settlement — so Vaughan 
Williams, J., has recently decided — has no operation further than is 
necessary for payment of the bankrupt’s debts and the cost of the bank- 
ruptcy. The rights of the beneficiaries remain good against the settlor {In 
re Sim, unreported). 

Fraudulent Preference , — At common law there is nothing to 
prevent a debtor preferring one creditor to another, and the Statute of 
Elizabeth (13 Eliz. c. 5) leaves this common-law privilege unaffected. It is 
obviously, however, opposed to the fundamental principle of bankruptcy 
law — the equitable distribution of assets among all entitled to share. As 
soon as it becomes plain to an insolvent debtor that there must be a judicial 
administration of his estate, in due course of law, it is dishonesty on his 
part to do anything to put one creditor in a better position than another. 
This principle, which founds the law as to fraudulent preference, was first 
formulated in sec. 92 of the Bankruptcy Act, 1869, and is now reproduced, 
with some slight variations, in sec. 48 of the present Act, 1883. The 
period during which any payment, transfer, etc., by way of fraudulent pre- 
ference, is made impeachable, is three months before presentation of a 
petition on which the debtor is adjudicated a bankrupt. 

The elements which goto make up a fraudulent preference are 4iWO-y 
First, insolvency — ^inability, that is to say, on the debtor’s part to pay his 
debts as ^hey become due, from his own moneys ; and, secondly, a view of 
givmg the creditor in question preference over the other creditjirs. It 
was at one tiine held a view meant the sole view, but it is now settM 
that tto statutory definition (which says “a” not "the”) must not be 
adulteraiied by earlier decisions, and that it is sufficient if the debtor’s vi^ 
in pj^erring irthe "substantial, effectual, or domitont view ” (i^ re Bvm, 
1883, 23 Gh. 6^).^ B none the less so th^ there is an ultmiOT motive 
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on tho dobtor s patt as well, c,g, to get the preferred creditor’s patronage in 

future. Preferring is, as the word implies, a voluntary ^ct ; and it was 
formerly held as a corollary from that, that if there was pressure by the 
creditor the payment was not the voluntary act of the debtor. But 
pressure will not now be held to necessarily negative a view on the debtor's 
part to prefer, because to a, man on the verge of bankruptcy, pressure is 
indifferent (/n re Cooper, 1882, 19 Ch. D. 580). The person interested in 
upholding the payment must go further, and show that the avoidance of 
that pressure was the dominant motive of the debtor in making the pay- 
ment {In re Bell, 1893, 10 Mor. 15). A payment made by an insolvent 
debtor, in pursuance of an antecedent agreement for value, is not a fraudu- 
lent preference. 

Relation Back OF THE Trustee* s Title. — ^When once a debtor’s 
insolvency is established, and it is clear that his estate must be distributed 
among his creditors, it is desirable that the earliest date at which the 
insolvency disclosed itself should be adopted as the date for distribution. 
This is the principle that underlies the doctrine of the relation back of the 
trustee’s title — a doctrine which has been recognisrd, with trifling varia- " 
tions, by all the Bankruptcy Acts, from 13 Eliy c. 7 till to-day. Some 
limit must, however, be fixed to the doctrine; otherwise it would he 
too indefinite and unpractical. The Act of 1869 fixed it at the first act of 
bankruptcy, within six months of the petition ; the present Act at the first 
afft of bankruptcy, within three months (B. A., s. 43). The result of this is 
greatly to the benefit of creditors, inasmuch as it avoids a number of dis- 
positions of property which a debtor is tempted to make when he finds 
himself on the brink of the gulf of commercial insolvency. One of the 
leading cases on the subject is In re Pollitt ([1893], 1 Q. B. 455). 

In that case a debtor asked a solicitor, to whom he already owed £40 
for costs, to prepare for him a deed of assignment for the benefit of his 
creditors. The solicitor said: “I cannot work any more for you on credit. 

I must be paid beforehand ; you must give me a sum sufficient to cover 
the costs of any work which I may undertake for you.” The debtor, 
accordingly, gave the solicitor £15, and he prepared a deed of assignment 
at a cost of £2, 17s. 8d., and the deed was executed by the debtor. The 
execution of such a deed constituted, as the solicitor knew, an act of 
bankruptcy by the debtor, and the debtor was in fact afterwards adjudi- 
cated a bankrupt in respect of it, and the title of the trustee related back 
to it. “ What does that mean ? ” Says Lord Eslier : “ The result of the 
relation back is that all subsequent dealings with the debtor’s property 
must be treated as if bankruptcy had taken place at the moment when the 
act of bankruptcy was committed. The debtor must be considered as 
having become a bankrupt the moment the deed was executed. Then, he 
being a bankrupt, all the money which he then had, and all the money 
which was owing to him, passed to the trustee in the bankruptcy, for the 
purpose of being distributed by him amongst the bankrupt’s creditors. 
At that very moment the solicitor could not do any work for the bankrupt?, 
so as to take away from the trustee the money which was then (iue to me 
bankrupt, for the act of bankruptcy put an end to the solicitor’s authority 
to do ipork for the bankrupt, as against ihe money which he then had in 
hand.” In re Spackman, ex parte Foley (1890, 24 Q. B. D. 728), is another 
similar illustration of the working of the principle. There is, however, in 
such cases one exception. Money paid by a debtor to his solicitor, to 
defray counsel’s fees, and ^her legal expenses, in opposing proeee^gs in 
bankroptcy, that have been commenc^ against the debtor^ cannot ^ 
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recoTered from the solicitor by the trastee in the debtor’s subsequent 
bankruptcy, tljough at the time of receiving the money the solicitor knew 
of the act <jE bankruptcy {In re Sindair, ex parte Payne, 1884, 16 Q. B. D. 
616). This exception is grounded on humanity. If such paymmit had to 
be refunded, a debtor would be left defenceless, because nobody would act 
for him. * 

The doctrine of relation back does not aflect the Crown {In VC BoTiJlCLM. 
1878, 10 Ch. D. 595 ; B. A., s. 150). 

Reputed Ownersh/p. — What is known as the repnted-ownershi]) 
doctrine is perhaps the strongest example of the aid which the law of 
bankruptcy gives to creditors. That law is not satisfied with seizing the 
debtor’s own property to pay his debts. It seizes also property of which he 
is not the real, but only the reputed, owner. This doctrine is as old as the 
reign of James l., and is now embodied in sec. 44 (2) iii. of the Bankruptcy 
Act, 1883. The subsection makes divisible, as “property,” among the 
bankrupt’s creditors, “ all goods being, at the commencement of the bank- 
ruptcy, in the possession, order, or disposition of the bankrupt in his trade or 
business (that is to say, for the purposes of, and as connected with, his trade 
or business. Colonial Bank v. Whinney, 1885, 30 Ch. D. 261), by the consent 
and permission of the true owner, under such circumstances that he is the 
reputed owner thereof;” so that, to put it plainly, the law takes A. ’s goods 
to pay B., C., and D., who are no creditors of his, but of X.’b. The equity of 
the creditors is based on estoppel. As James, L. J., said in Ex p(9irte 
Wingfield (1878, 10 Ch. D. 591, 594): “If goods are in a man’s possession, 
order, or disposition, under such circumstances as to enable him by means of 
them to obtain false credit, then the owner of the goods, who has permitted him 
to obtain that false credit, is to suffer the penalty of losing his goods for the 
benefit of those who have given the credit.” It is not necessary that the 
reputed owner should have actually obtained credit upon the goods. It is 
enough that credit might have been obtained {per Lord Blackburn, 
Colonial Bank v. Wliinncij, 1886, 11 App. Cas. 426, 436). The reputed- 
ownership doctrine applies to separate goods of a partner in the possession 
of his firm, with his consent {In re Pulsford, 1879, 8 Ch. 1). 11), but not as 
between a dormant and ostensible partner. 

Things in action, other than debts due, or growing due, to the bankrupt 
in the course of his trade or business, are excepted ; and in the Colonial Bank 
V. Whinney^ supra, the House of Lords decided that the expression “ things 
in action ” is not to be read in a narrow teclinical sense, but comprehends, 
for example, shares in a railway company. Shares and patents and copy- 
rights, and policies of insurance and debentures, and such personal property 
of an incorporeal nature, are not visible and tangible, so as to give an 
appearance of false credit. Trade debts are different. They are known to 
exist, they are entered in the books of the trader, and persons dealing with 
him give him credit on the faith of them. Thus, where B. bought A.’s 
business as a wine merchant, and A., not being paid, got a receiver appointed 
of the book debts, and then B. became bankrupt, the debts were held to be 
in B.’s order and disposition as reputed owner, except as to a part, being 
debts of which A. had given notice to the debtor of his title {In re Tillett, 
1889, 6 Mor. Bky. 70). Consent by the true owner is essential. Whether 
there has been such a consent, is a question of fact on the circumstances of 
each case iJSamiUon y, Bell, 1855, 10 Ex. Eep. 645). There can, of course, 
be no consent without knowledge {In re Caughey, 1875, 1 Ch. D.^621, 528). 
The bankrupt, to apply, must jje in sole possession of the 

goods as reputed owner. 
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The reputation of ownership is a presumption arising from possession 
and, like other presumptions, may be rebutted by proof of a trade custom’ 
displacing the inference. There is a custom, for instance, for hop merchants to 
retain hops purchased by their customers {In re Taylor, 1885, 2 Mor. Bky. 268). 
Every one is supposed to know the custom, and no one, therefore, ought to 
give the hop mer^ant credit on the faith of his possession. This is the 
theory of law. The custom^ in the printing trade of hiring machinery 
(In re^ Thcwkrah, 1888, 5 Mor. Bky. 235), among hotel-keepers of hiring 
furniture (Crawcour v. Salter, 1881, 18 Ch. D. 30), and the agistment of 
cattle by farmers (In re Woodward, 1886, 3 Mor. Bky. 75), are other 
instances. 

Trust Property . — Property held by a bankrupt upon trust is not 
property divisible among his creditors. It would be highly inequitable if 
it were. For even if the bankrupt is the ostensible owner, the system of 
trusts is so notorious as to exclude any reputation of ownership. Be this as 
it may, the Legislature has expressly excepted trust property ; and not only 
does not the beneficial interest pass to the trustee in bankruptcy, but not 
even the legal title, and this is the same with property in a bankrupt, 
virtute offijeii, as executor, administrator, or trustee in bankruptcy {Ex parte 
Ellis, 1736, 1 Atk. 101). A factor is a trustee in respect of property entrusted 
;bo him for sale, and such property or what represents it will not, therefore, 
on his bankruptcy, pass to his trustee, but belongs to his principal {Copcrmn 
y. Gallant, 1716, 1 P. Wms. 314). So far the general principle is clear, but 
in speaking of trust property it is necessary to remember that it cannot 
always be identified — distinguished from the rest of the mass of a bankrupt's 
estate. When this is the case, the trust property is absorbed and belongs 
to the bankrupt's creditors, but so long as a Court of equity can trace the 
trust-fund, through however many transformations, it follows it and treats 
it as ear-marked. It used to be said that money has no ear-mark, and this 
is true so far as the actual coins are concerned, but equity meets the 
difficulty in this way. If a trustee mixes trust-moneys with his own 
moneys at his banker's, and draws upon the mixed fund, the law presumes 
that he means to deal with his own moneys in the first instance, to be 
honest and not dishonest, and therefore any residue belongs to the trust. 
So, if a trustee lends £1000 of his own money and £1000 of trust-money 
on mortgage, equity^ gives the cestui-que trust a charge for £1000. 

When goods and chattels are in possession of a man for a specific 
purpose, this is a species of trust. Bills and notes may, for instance, be 
appropriated, and if they have been and remain in specie in the bankrupt's 
hands, at the date of his bankruptcy, the owner will be entitled to have 
them restored to him, or to the proceeds, if sold. The general right to have 
short " bills in the hands of a bankrupt returned was established upon 
great consideration {Ex parte Hall, 1816, 19 Ves. 25). 

Disclaimer of Onerous Property. — When the trustee of a bank- 
rupt enters into possession of the bankrupt's property, he often finds himself 
confronted with a serious difficulty. Part of the property consists of lease- 
holds burdened with onerous covenants, or of not fully paid shares or stock, 
or perhaps of unprofitable contracts — property, in fact, which is unsaleable 
or not iea;dily saleable. What is he to do \ If he keeps the white elephant 
he must set apart a large portion of the estate to provide maintenance for 
it, thereby wasting the estate or indefinitely postponing its distribution. The 
legislature has recognised this dilemma, and has given relief by ac^rdn;^ to 
the trustee a power of dfsclaiiher. The theory of this power of diselai^r 
. is to eliminate the bankrujft, his rights, interests, and liabilities altogether, 





III respect of the disclaimed property, together with any peisonal liability of 
the trustee, a^ to substitute therefor a ri^t, by any person injured by the 
disclaimer, fo prove as a creditor in the bankruptcy, to the extent of the 
injury. No rights or liabilities of any parson, other than the bankrupt, are 
to be affected by the disclaimer. The trustee has ample time— twelve 
months after his appointment or the property coming to Im knowledge— to 
disclaim, and he does not waive his right by taking possession of the property 
and endeavouring to sell. His action may, however, be accelerated ; j;hat is 
to say, any person interested in the disclaimable property may call upon the 
trustee to decide whether he will disclaim or not, and if the trustee neglects 
to elect -in twenty-eight days he disentitles himself to disclaim, and adopts 
the contract. The Court may also make an order for restoring of the pro- 
perty, or delivery thereof to any person entitled thereto, or to whom it may 
seem just that the same should be delivered by way of compensation. The 
rights of the parties can, in any such cases of disclaimer, be easily worked 
out, but leases are peculiar. They involve very tangled rights, interests, and 
liabilities; and for this/reason the trustee is not permitted to disclaim 
without the leave of the Court, except in special cases mentioned in Eule 
320 of the Bankruptcy Eules. The Court can then impose equitable 
terms as to fixtures, tenant's improvements, and other matters arising out of 
the tenancy. The exceptions — where leave is not wanted — are where the 
bankrupt has not sublet the demised premises, or created a mortgage or 
charge on the lease. A mortgagee or under-tenant can, as a rule, only^et 
a vesting order, under s. 55 (6) of the Bankruptcy Act, 1883, subject to the 
same liabilities and obligations as the bankrupt was subject to (In re Walfccr, 
1896, 2 Manson, 319). 

A disclaimer must be in writing. It must also be filed, and, until it is, 
is inoperative (B. E. 320 (4) ). 

. Actions — Bankruptcy of Plaintiff. — When a person who is sole 
plaintiff in an action becomes bankrupt, and tlie action does not abate, but 
the bankrupt is not entitled to continue it, his interest in the cause of action 
having vested in his trustee in bankruptcy, as a rule that is because these 
are cases where the cause of action is personal to the bankrupt, and the bank- 


rupt can in these cases go on with the action, and cannot be required to find 
security for costs. Where the cause of action vests in the trustee, he must 
elect whether he will prosecute the action or not. If he adopts it, he 
adopts the burden with the benefit, and becomes personally liable for the 
costs. The proper course for a trustee who wishes to proceed with an action, 
is to get an indemnity from the creditors. 

Board of Trade Control, — In the present system of official adminis- 
tration the Board of Trade plays the leading r61e. It animates and controls 
the whole, as it is well fittM to do. It issues administrative orders aad 
settles forms of proceedings. It appoints and removes the official receivers 
(B. A., s. 66). It calls for and audits their accounts. It can require 
County Court costs to be taxed in the High Court. Where there is no 
committee of inspection, the Board takes its place. (B. A., s. 22 (9^)* It 
checks the receipts and expenditure of trustees of private deeds of arrange- 
ment (fi. A., 1890, s. 26). It is the custodian of aU moneys received by 
trustees and paid into the Bankruptcy Estates Account at the lank of 
England, and all payments out are by cheques of the Board. But it ^ 
partaeularfy concerned with the supervision of trustees. It has ^ 
sat&fie(i/in the a trusty to be 

immy (msas it j^^Sdnts hiia. It calls upon It takes c^- 

nisance of If any trnirtieB db^ l^^ 
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duties, or if complaint is made by any creditor in regard thereto, the Board 
IS to inquire into the matter and take what action it thinks expedient. This 
m^ns that it may disallow the trustee his remuneration {In Ife 1876, 
2 Ch. D. 749). The Board may also at any time require any trustee to 
answer any inquiry as to the bankruptcy, and may examine on oath the 
trustee or any otheft* person. The Board may also direct a local investiga- 
tion to be made of the books and vouchers of the trustee (B. A., s. 91). 
Furthermore, the bankrupt, or any of the creditors or any other person 
“ aggrieved by any act or decision of the trustee,” may appeal to the Court. 
Thus, what with the jealous scrutiny of creditors, ranging at large or focused, 
and the committee of inspection on the one side, and the strict official super- 
vision of the Board of Trade on the other, it demands genius of no common 
order on the part of a trustee to perpetrate any irregularity. The old days 
of happy irresponsibility for trustees have gone. 

Removal of Trustee, — The trustee may also be removed by the 
Board of Trade, if guilty of misconduct or failure in his duties, or if, by 
reason of lunacy or sickness, he cannot perform his duties, or if his con- 
nection with the bankrupt or his estate or any creditor . jiake it difficult for 
him to act with impartiality in the interest of the < reditors generally, or 
where in any otlier matter he has been removed from office on the ground 
of misconduct (B. A., 1890, s. 19). An appeal from tlie Board is allowed if 
the creditors disagree with its decision. The misconduct need not be fraud 
or dishonesty ; vexatiously obstructing the realisation of the estate in the 
debtor’s interest is misconduct {In re Mmml, 1885, 14 Q. B. D. 177 ; and 
see In re Dimkcld, 1883, 45 L. T. 569). The creditors may also remove a 
trustee by resolution at a special meeting (B. A, s. 86 (1)). 

Partners. — (^Corporations and companies registered under the Com- 
panies Act, 1862, are excepted from bankruptcy proceedings (B. A., s. 123), 
but ordinary partnerships, unincorporated, may be proceeded against in 
bankruptcy in the firm name (B. A., s. 115). A receiving order made 
against a firm is, however, to operate as if it were a receiving order made 
against each of the persons who, at the date of the order, is a partner in that 
firm (B. E. 262). If one of the partners is an infant, the receiving order 
may be made against the firm, other than the infant {Lovell v. Bcmwliamp 
[1894], App. Cas. 607). For the purpose of ascertaining this — the members 
constituting the firm — the Court may order disclosure to be made on oath 
(B. A., 8. 115). So, on adjudication, the order of adjudication is not to be 
made against the firm in the firm name, but against the partners indi- 
vidually ; in the case of a receiving order against a firm, the statement of 
the partnership affairs is to be made by the debtor partners jointly, 
while each debtor is to submit a statement of his separate affairs 
(B. E. 263). The object of this provision is to facilitate the adminis- 
tration of the joint and separate estate. More than a hundred years ago, 
Lord Loughborough, L. C., formulated the well-known rule — initiated by 
Lord King — that the joint estate of partners sliould be applied in the first 
instancg to the payment of joint debts — the debts of the partnership — and 
the separate estate of each partner in the first instance to the payment^ of 
his separate creditors. If there is any overplus of the joint estate, Mien the 
share o^ each bankrupt in such overplus is to be applied in aid of his 
separate estate, in payment of his separate* creditors ; and, conversely, any 
overplus of separate estate is to be applied in payment of unsatisfied joint 
C|editors. In Lord Cranworth's words: ‘‘The joint property pays the joint 
creditors^ and the separate property pays the separate creditors.^' This is a 
well-settled and just rule, Mcause, speaking generally, the creditors of ths 
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t^irtaienflup have given credit to the partneiiehip aseefai, the separate or 
private credifprs of each partner to his separate asseta li^ rnJe is, 
however, subject to exceptions, and one is where there is no joint estate at 
all {Ex parte Peake, 1813, 2 Eose, 54 ; Ex parte PiTikerton, 1801, 6 Ves. 814 ; 
9 R E. 326 n). Whether property is joint or separate estate is a queiStion 
of fact, and it is immaterial what the creditor knew or thought about it (In 
re Collie, 1877, 3 Ch. D. 481). 

Any creditor whose debt is sufficient to entitle him to present a 
bankruptcy petition against a firm, may present a petition against ahy one 
of the partners (B. E. 110). 

Protected Transactions. — While bankruptcy law strikes at any- 
thing like fraudulent preference, or voluntary settlement for defeating or 
delaying creditors, the Act is careful to protect bond fide transactions. 
Nothing is to invalidate, ip case of a bankruptcy, ‘‘ any payment by the 
bankrupt to any of his creditors, or any payment or delivery to the bank- 
rupt, or any conveyance or assignment by the bankrupt for valuable 
consideration, or any contract, dealing, or transaction, by or with the 
bankrupt for valuable consideration,” provided, to put it shortly, the 
transaction takes place before the date of the receiving order, and the 
person dealt with (other than the debtor) has no notice of any available 
act of bankruptcy committed by the bankrupt before that time. 

Notice means either knowledge, or wilfully abstaining from acquiring it 
{Bird V. Base, 1843, 6 Man. & G. 142 ; Hope v. Meek, 1855, 25 L. J. Ex. il ; 
Ex parte Snowball, in re Douglas, 1872, L. E. 7 Ch. 534; In re Sedgwick, 
Ex parte Hobbs, 1892, 9 Mor. Bky. 217). 

Notice to a solicitor in relation to a matter in which he is employed, is 
notice to his client {Pennell v. Stephens, 1849, 7 C. B. 987 ; Bothwell v. 
Timbrell, 1842, 1 D. N. S. 778). 

The onus of proving want of notice is upon the person who relies on the 
want of notice {In re Tollemache (No. 2), 1884, 13 Q. B. D. 727). 

Realisation of Property. — The trustee, as soon as possible, is to put 
himself in possession of the whole of the bankrupt's property, as well as of 
the deeds, books, and documents of the bankrupt, and for the purpose of 
facilitating dealing with such property, as stock, shares in ships, or any 
property transferable in the books of any company, office, or person, he 
may exercise the same power of transfer that the bankrupt would have 
had (B. A., s. 50). He, the trustee, is not required to get himself admitted 
tenant to any copyholds ; and choses in action are to be deemed duly 
assigned to him. Property in possession of the bankrupt may be seized 
under warrant of the Court, houses or receptacles belonging to him may 
be broken open, and search warrants issued where there is reason to 
suppose that property of the bankrupt is concealed in a house or place 
not belonging to him. All moneys received by the trustee, or proceeds of 
realisation, are required to be paid by him at once into an account at the 
Bank of England, entitled the “Bankruptcy Estates Account.” If a trustee 
retains a sum exceeding £50 for more than ten days, he is lialjle to be 
charged interest upon it at the rate of 20 per cent, per annum, lose his 
remunSration, and be removed (B. A., s. 74 (6)) — a cumulative retribution 
made necessary by the frailty qi trustees. p » 

Proof of Debts. — The policy of the law being to set the debtor free— 
to dMharge him, as Hellish, L. J., said in In re Peacock, 1872, L. E. 8 Ch. 
685, from the claims of his creditors — it is a necessary condition tha^U 
cT^tors—^ persons, that is, entitled to share, in the asset 4 r-«hould be 
ehabl^ to comein, vdiatever the iiature with this view 
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the Bankruptcy Act (s. 37 (3)) providea that “all debts and lialdUtieB, 
future, cei^tein or contingent, to which the debt(y is subject at 
the date of the receiving order, or to which he may become subject before 
his ^charge, by reason of any obligation incurred before the date of the 
receiving order, shall be deemed to be debts provable in bankruptcy.^’ To 
the generality of ftiis principle, there are, however, two exceptions. Un- 
liquidated damages are not provable, nor is any debt or liability contracted 
with a person having notice of any act of bankruptcy available against the 
debtof. The first of these exceptions depends on the supposed diflSculty of 
assessing damages, of which a jury alone can properly judge ; but, as on 
modern principles nothing is incapable of being estimated, the reason for 
retaining this exception seems not very satisfactory. Damages are provable, 
if liquidated by agreement before bankruptcy, or if judgment is signed 
before the receiving order. The second exception is obviously just. A 
person who chooses to contract with a debtor who has made himself liable 
to bankruptcy proceedings, disentitles himself by such imprudence to 
diminish, by proving, the fund available for meritorior‘3 creditors. 

“Liability,’’ as defined by s. 87 (8) of the Act, ha» the widest significa- 
tion. If, in the opinion of the Courts, the debt or liability is incapable of 
being fairly estimated, it is not to be provable in bankruptcy (s. 37 (6) ) ; 
f and if not provable, it is not released by the bankrupt getting his discharge, 
and may be enforced whenever the creditor chooses ; but though the Court 
wiM not stay the action, it will not allow execution to issue on the judgment 
in such an action, either against the property or person of the bankrupt, till 
after discharge {Cobham v. Dalton, 1875, L E. 10 Ch. 655). Very few debts are, 
however, in these actuarial days, incapable of estimation. The chance of a 
widow, for instance, marrying again is one which may be estimated {In u 
Blahemorc, 1877, 5 Ch. D. 372), or of a separated wife remaining chaste {In 
rc Batcy, 1880, 14 Ch. D. 579), or of a husband and wife resuming cohabita- 
tion after separation {ibid.). But future alimony is not provable {In re 
Linton, 1884, 15 Q. B. D. 239^. Damages in tort are only provable where 
judgment is signed before the date of the receiving order {In re Newman, 
1876, 3 Ch. D. 494). 

Costs awarded before the date of a receiving order are provable, though 
they have not been taxed or judgment signed for them, obligation in the 
section not being confined to obligations incurred by reason of a contract 
{In re Duffeed, 1872, L E. 8 Ch. 682). So, where a person agrees to arbi- 
trate, costs given by the award after he becomes bankrupt are provable {In 
re Smith, 1886, 3 Mor. Bky. 179). 

Where an annuity is to be proved, the Act converts the annuity 
for purposes of proof into a gross sura immediately payable {In re Barnell, 
1879, 11 Ch. D. 914). The estimated value cannot be affected by the 
death of the annuitant after distribution of dividend, though the result is 
that the annuitant’s estate receives more than twenty shillings in the 
pound. It is different if the annuitant dies before the trustee accepts 
the estimate, and any dividend is declared {In re Dodds, 1890, 69 L. J. 
Q. B. 403). 

A wife who lends money to her husband, for the purpose of nis trade 
and buspess, may prove in his bankruptcy Jbut only after all claims of other 
creditors for value have been satisfied (Married Women’s Property Act, 
1882, 8. 3). The wife in such a case is treated as a quasi- or dormant partner. 
Bit if the money is not lent to the husband for the purposes of his trade 
or business^ there is nothing to prevent the wife provmg like anjr other 
creditor {MasUrUosh v. Pogwse [1896], 1 Ch. 505). The Partnership Ad>, 
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1890, 3, prevents a partner or quasi-partner proving in competition till 

all the creditor are paid in full. 

A crediiJbr, who has proved under a foreign bankruptcy, must give credit 
for the amount received, if he comes to prove here (Banco di Portugal v. 
Waddell, 1879, 6 App. Cas. 161). 

Debts so called, which are contrary to the policy of the law, cannot be 
proved at all; for the sufficient reason that they are not recognised as 
debts by the law. A bond giten as ^"'premium pudoris ” is an example (JS& 
parte Mumford, 1768, 15 Ves. 290 ; Ex parte Bolland, 1832, 1 M. & A. 570 ; 
Ex parte Bell, 1813, 1 M. & S. 751 ; 14 E. R 567), where a debt is founded 
on a felony, e,g, embezzlement, proof is not allowed until the creditor 
has done his best to prosecute, for public justice must first be vindicated 
(Ex parte Jones, 1833, 3 Deac. & Ch. 525; but see In re Shepherd, 1878, 
10 Ch. D. 667). 

Where the debt sought to be proved is a judgment debt, the Court may 
go behind it, to see whether the debt is a real one, or obtained by fraud or 
collusion (In re Onslow, 1874, L. R 10 Ch. 373, where the debt was for 
jewellery supplied to the bankrupt during infancy ; In re Lennox, 1885, 16 
Q. B. I). 315) ; but some evidence must be brought before the Court to 
impeach the judgment (In re Flatau, 1889, 22 Q. B. D. 834 ; In re Saville, 
1887, 4 Mor. 277). The rule against double proof has been somewhat 
relaxed by r. 18 of the second schedule to the present Act. Every debtor is 
to prove promptly. His proper mode of doing so is by delivering or sending 
through the post in a prepaid letter to the official receiver, or, if a trustee 
has been appointed, to the trustee, an affidavit verifying the debt (B. A., 
2nd Sched. r. 2, form 72). The affidavit must be by the creditor himself, or some 
person authorised by him. It must refer to a statement of account showing 
particulars of the debt, and specify vouchers. It must also state whether 
the creditor is secured or not. The creditor must bear the cost of proving 
his debt (B. A., Sched. ii. r. 6). 

The trustee is to examine every proof, and admit or reject it in whole or 
part. If he rejects it, he is to state in writing to the creditor the grounds 
of the rejection (B. A., 2nd Sched. r. 22). If the creditor is dissatisfied, he 
may apply to the Court (ibid, r. 24). 

Secured Creditor, — ^A secured creditor has four courses open to 
him — (1) He may rest on his security, and not prove ; (2) He may realise 
his security, and prove for the deficiency ; (3) He may value his security, 
and prove for the deficiency, after deduction of the assessed value ; (4) He 
may surrender his security, and prove for the whole debt (B. A., s. 9 (2) ; 
B. R, Sched. ii. 9-16). If he values his security, the trustee may redeem 
at the assessed value. This is an ingenious rule, because the secured 
creditor's propensity in valuing is to depreciate — to say, “ It is naught, it 
is naught.” The trustee in such a case takes him at his word, and any 
undervalue by a creditor thus tells against himself. The trustee may also 
require the security to be offered for sale. On the other hand, if the 
creditor overvalues his security, he cannot prove for more than the^ balance, 
though the security realises less than his valuation (In re Hopkins, 1878, 
8 Ch. D. 378). If there are several securities, the creditor may lump them 
together ; but if tlie trustee idshes to redeem a particular security, he 
may call on the creditor to value them separately (In re S^ith & Logan, 
1896, 2 Manson, 70). The creditor is also entitled to call on the creditor 
to elect whether he will or will not redeem; and if the trustee does tot 
within rix months signify his intention to ted^m, he disentitles himself 
to redeem altogether. 
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Amendment of valuation or proof will be allowed in proper ca868| €«j|r. 
where the creditor has made the valuation bond fide on a Tpiswr e n esliimate 
(see In re Newton^ 1896, 3 Manson, 200). * • 

Preferential Debts. — Although the policy of the law is an even- 
handed distribution of the assets pro raid, there are certain classes of debts 
to which the Legislature has thought fit, in the Preferential Payments 
Bankruptcy Act, 1888, to give priority. 

These are — (1) Bates and taxes, “ thesaurus regis,” as Coke calls them 
(3 Co. Lit. 12), “pacis vinculum et bellorum iiervi.*’ (2) The wages or 
salary of any clerk or servant, not exceeding £50, in respect of services 
rendered during four months prior to the receiving order. (3) Wages 
of any labourer or workman, not exceeding £25, for services — whether 
time or piece work — rendered during two months prior to the date of the 
receiving order (P. P. A., s, 1). As to the two latter priorities there is 
a double reason. The creditors are only small creditors, and their services 
have helped to make the assets, and are, in a sense, salvage. All these 
debts have priority over even a landlord’s right of distress (ibid.). (4) The 
Crown has no priority, being bound expressly by sec. I jO of the Bank- 
ruptcy Act. 

Set-off. — It is obvious that where A. owes B. £100, and B. owes A. 
£100, and B. becomes bankrupt, it is of the first importance to A. whether 
lie can set-ott* his debt to B. against what B. owes him, or whether he must 
pay B., or rather B.’s trustee in bankruptcy, in full, and only get a dividend 
of 2s. 6d., say, in the pound from B.*s estate. Such right of set-off is by 
no means, of course, because A.'8 debt is obviously an asset of B.’s estate, 
in which all the creditors are entitled to share. Set-off‘ takes that asset, 
and uses it to pay one creditor, perhaps, twenty shillings in the pound, in 
preference to the others. This is contrary to the first principles of bank- 
ruptcy law. On the other hand, where A. and B. have a running account 
of mutual debts and credits, it is only consonant with good sense and fair- 
ness to say that what is due from A. to B., or B. to A., is what remains after 
striking a balance. This is the principle which bankruptcy law has adopted, 
under what is known as the mutual credits section ” (s. 38) of the Bank- 
ruptcy Act. The substance of this section is, that where there have been 
‘‘mutual credits, mutual debts, or other mutual dealings” between a 
debtor, against whom a receiving order has been made, and a person 
claiming to prove under the receiving order, an account is to be taken, 
the cross-claims set off, ar.d the balance of the account, and no more, 
claimed or paid on either side respectively. The latest cases are : Palrner 
V. Day & Sons 11895], 2 Q. B. 618, and In re Mid Kent Fruit Co. [1896], 
1 Ch. 567. 

The line as to set-off' is drawn at the commencement of the bankruptcy 
(In re Gillespie, 1885, 2 Mor. Bky. 100). 

Interest. — Interest at 4 per cent, down to the date of the receiving 
order may be proved on an overdue debt, from the date when the debt was 
due orcdemand made (B. A, Sched. iL r. 20). Interest subsequent to the 
receiving order can only be proved if there is a surplus (s. 40 (6), In re 
Savin, 1871, L. E. 7 Ch. 764 ; iiuarternminds Case [1892], 1 Ch. 639).* Abuses 
sometimes occurred under the Act of 1883^ where the debt proved was one 
which inclufled interest, or a bonus in lieu of interest. Money-lenders* 
debts were an instance, and instalments on bills of sale. To meet these 
eases, the Bankruptcy Act of 1890 has provided that in such cases interest 
is to be calculated for purposes of dividend at 5 per cent, per annum, without 
prejudice to the creditor’s r^ht to receive out of the estate any higher rate 
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of interest to which he may be entitled, after all the proved debts have 
been p^id in fjjlL The interest on debts not presently payable is provided 
for by rule fil, and the principle is explained by Lord-Justice lindley (Jn re 
Browm & Wingrove [1891], 2 Q, B. 674). 

Annulling Adjudication. — Where, in the opinjon of the Court, a 
debtor ought not to have been adjudged a bankrupt, or whefe it is 
proved, to the satisfaction of the Court, that the debts of the bankrupt 
are paid in full, the' Court is empowered to annul the adjudication 
(B. A., s. 25), as in old days the Lord Chancellor had power to supersede 
the commission. As to what is payment in full, see In re Burnett^ 1894, 
1 Manson, 89. 

The annulment does not affect any sales or dispositions duly made under 
the bankruptcy. 

The Court has a similar discretionary power to rescind a receiving 
order {In re Leslie, 1889, 18 Q. B. D. 619; In re Hester, 1889, 6 Mor. 
Bky. 85). 

Costs. — Costs in bankruptcy are of two kinds — (1) Costs of admini- 
stration; (2) Cost of legal proceedings. With regard to the former, sec. 
73 of the Act provides that all bills and charges of solicitors, managers, 
accountants, auctioneers, brokers, and other persons are to be taxed by the 
prescribed officer. The persons so employed are to deliver their bills for 
taxation within seven days after request by the trustee, and no payments 
are to be made without proof of taxation. • 

A trustee or manager who receives remuneration for his services is not 
to be allowed any payment in respect of the performance by any other 
person of his (the trustee’s) ordinary duties. If the trustee is a solicitor, he 
may contract that his remuneration shall include professional services. The 
one-sixth rule does not apply in bankruptcy taxation {Ex parte Marsh, 1884, 
15 Q. B. D. 340). 

With regard to the cost of proceedings, rule 108 provides that, in the 
absence of any express direction, costs of an opposed motion shall follow 
the event, and shall be taxed as between party and party, but the Court 
may allow taxation as between solicitor and client. The scale of solicitors* 
costs, and of allowances to brokers and accountants, is given in part ii. of 
the Appendix to the Act. When costs have been taxed by the registrar 
of the County Court, the Board of Trade may have the taxation reviewed 
(B. R 124; In re Marsh, 1894, 71 L. T. 776). The order in which costs 
and charges payable out of the estate are to bo paid is provided for by rule 
125. 

Constitution of the Bankruptcy Court. — Tlie old London 
Bankruptcy Court is now consolidated with and forms part of the 
Supreme Court of Judicature, and the jurisdiction of the old Court is 
transferred to the High Court (B. A., s. 94), and is now assigned to the 
Queen’s Bench Division of the High Court. The judge assigned by the 
Lord Chancellor, under sec. 94 (2), for the purposes of bankruptcy business, 
including the powers of the Court under sec. 5 of the Debtors A(St, 1869, 
is Mr. Justice Vaughan Williams. He is assisted by five registrars in 
bankru^cy, who are registrars of the High Court and possess a large 
jurisdiction. They have power-r-(a) To hear bankruptcy petition^ and to 
make receiving orders and adjudications thereon ; {b) To hoftl the public 
examination of debtors ; (c) To grant orders of dischai^ and certificates m 
removal of disqualifications ; {d) To approve compositions and pchemes * 
arrangement; (e) To make interim orders in ajiy ease of urgency ; (/) 
make any order or exercise any jurisdiction which, by any rule in that 
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behalf^ is prescribed aa proper to be made or exercised in chambw ; (y) To 
near and determine any unopposed or ex parte application ; (i) To summon 
and examine any person known or suspected to have possession 
effects of the debtor, or to be indebted to him, or capable of giving informa^ 
tion respecting the debtor, his dealings, or property. But a registrar has no 
/power* to commit Tfor contempt of Court, nor to exercise the jurisdiction 
and powers under the Debtors Act, 1869. Matters or applications may 

a ourned — though the registrar has jurisdiction to hear them — to be 
before the judge in open Court, if (1) the parties desire it, or (2) if 
one of them desires it and the registrar is of opinion that it involves 
a question of difficulty on the ground of novelty or otherwise. 

The County Courts exercising jurisdiction in bankruptcy are the Courts 
which possessed such jurisdiction at the commencement of the present 
pounty Courts Act, and have not been excluded from doing so by an order 
of the Lord Chancellor. 

A County Court has, for the purposes of its bankruptcy jurisdiction, all 
the powers and jurisdiction of the High Court (B, A., s, 100). Thus a 
County Court judge may commit for contempt a witness who disobeys an 
order to attend for examination (JK. v. County Court oj Surrey^ 1883, 13 Q. 
B. D. 963). 

f The registrars of County Courts have similar powers to the registrars of 
the High Court in bankruptcy, except that they cannot grant discharges or 
approve compositions or schemes, if the application is opposed. 

General Jurisdiction of the Court in Bankruptcy. — ^When a 
debtor’s etote comes to be administered in bankruptcy, it is plain 
that a number of questions will arise between the estate and strangers to 
the bankruptcy. For example, the trustee may have a mere money demand 
against a person who has dealt with property of the bankrupt {In re Dkhen^ 
ex parte Pollard, 1878, 8 Ch. D. 377 ; In re Wood, ex parte Musgrave, 1879, 
10 Ch. D. 94), or a claim against the bankrupt’s landlord for an excessive 
distress levied before the Bankruptcy {In re Cliffc, ex parte Eatough & Co,, 
1880, 42 L. T. 95). In such case it was decided that the trustee should 
avail himself of the ordinary tribunals for the determination of such 
questions, and only proceed in bankruptcy where he was claiming by virtue 
of some higher title than the debtor ; for instance, that goods of a third party 
belonged to him, the trustee, by virtue of the reputed-ownership doctrine, 
or to set aside a settlement as fraudulent against creditors of the bankrupt ; 
the view being that the Court of Bankruptcy was not intended, as Lord 
Selborne put it, in In re Motion, 1873, L. K. 9 Ch. 192, 210, to draw couj- 
pulsorily within the sphere of its jurisdiction property, or the owners of 
property, not vested in the assignee, and not originally subject to tbe 
administration in bankruptcy. 

Jurisdiction of, the Bankruptcy Court. — The effect of the new 
section (s. 102) of the Bankruptcy Act, 1883, is to iiivest the Court in 
bankruptcy with jurisdiction to decide all questions arising in the bank^ 
ruptcy, but there is this qualification in the case of County Courts having 
bankruptcy jurisdiction. .... 

In the case of the High Court, too, though the jurisdiction® exists to 
detenpiine questions arising between the ^ustee in bankruptcy and stra^G^ep 
to the banltruptcy, the Court has a discretion as to exercising it {In re WhMe 
& Co,, 1884, 1 l^r. Bky. 77), and will not in general withdraw causes or 
^matters from the ordinary tribunals. Thus, where a motion was made to 
the judge in bankruptsy, by the trustee of a bankrupt mortgagor^ to.hi^ 
an actiem broi^ht by the^ mortgagee in the Chancery Division, to, raalM 
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hie security, transferred to the judge in bankruptcy, the Court dismissed 
the motion with costs. 

In re 1895, 2 Manson, 396, the judge in bankruptcy ordered an 
action for administration of a deceased partner’s estate to be transferred to 
himself, on the application of the trustee in bankruptcy of the surviving 
partner. • 

'Appeals and Rehearings.— Court having jurisdiction in 
bankruptcy under the Act, may review, rescind, or vary any order made by 
it under its bankruptcy jurisdiction (in re Tobias, 1891, 8 Mor. Bky. 30). 
The power, however, is one to be exercised with great caution. Only the 
Court ^which made the order can rehear the matter. It is frequently 
exercised in rescinding receiving orders and reconsidering refusals of 
discharge. Besides, the power of rehearing an appeal in bankruptcy 
matters lies at the instance of “ any person aggrieved ” (B. A., s. 104 (2))p 
See Aggrieved. An appeal from the decision of a County Court is to a 
Divisional Court sitting in bankruptcy. Any further appeal to the 
Court of Appeal can only be by leave of the Divisional Court. As to 
when leave will be granted, see In re Campbell, 1884, 14 Q. B. D. 32. 
Solicitors have a right of audience on an appeal to the Divisional 
Court {In re Barnett, 1884, 15 Q. B. D. 169), but this does not extend to 
the Court of Appeal {In re Elderton, 1887, 4 Mor. Bky. 36). An appeal 
from the judge in bankruptcy, or from one of the registrars of the 
High Court in bankruptcy, is to the Court of Appeal, and must also Be 
brought within twenty-one days {In re Courtenay, 1884, 1 Mor. 89). Higher 
the dissatisfied litigant can only go by leave of the Court of ApJ)eal (B. A., 
s. 104 {b) (c)). An appeal to the Court of Appeal must be brought within 
twenty-one days (B. K. 130). 

Administration Order. — Those who are familiar with the Court of 
Bankruptcy know that a procession of debtors is constantly coming up 
before that tribunal on judgment summonses for committal, under the 
Debtors Act, 1869, s. 5. Each debtor has his inexorable and often justly ex- 
asperated creditor, who declares that the debtor can pay and won’t pay, and 
presses the Court to pronounce the last penalty of the law on the default- 
ing debtor — imprisonment {In re Park, 1885, 14 Q. B. D. 597). Then ensues a 
strife as to means, and mutual recriminations. What is the judge to do ? 
The Bankruptcy Act now gives the judge two alternatives — both beneficial. 
First, a discretionary power is given him to decline to commit, and in lieu 
thereof to make a receiving order (B. A., s. 103 (5); In re Fryer, 1886, 17 
Q. B. D., 718; In re Andrews, 1885, 2 Mor. Bky. 244; In re Hughes, 
1887, 4 Mor. Bky. 236) ; such receiving order is, it is true, to be naade 
by the terms of the section, with the consent of the judgment creditor, 
and on payment by him of the prescribed fee, but for practical purposes 
this qualification is nugatory, because, if he unreasonably refuses his 
consent, the Court may simply dismiss the summons. If a receiving 
order is made, the debtor is to be deemed to have committed ah act 
of bankruptcy at the date of the order, or at the date of any tarlier 
act of bankruptcy proved against him, within three months prior to the 
receiving-order (B. A., 1890, s. 20). The other alternative may be 
described as bankruptcy in miniature, and it applies to the County#Court 
only. When a judgment has been obtained in such a Couft, and the 
debtor is unable to pay the amount forthwith, and allegdi that his whole 
indebtedness amounts to a sum not exceeding £50, inclusive of the debt for- 
which the is obtained, the County Court may make an order pro- 

viding for the administration of his estate and |of the payment of his debts 
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% inatalments or otherwise, and either in full or to such extent as to the 
County Court, under the circumstances of the case, appears practicable, and 
^bject to any conditions as to his future earnings or incom# which the 
Court may thinkyust (B. A., s. 122 (1) ). The order is not to be invalidated 
only because the total amount of the debts is found at any time to exceed 
£50. Such an administration order has a double recommendation. It re- 
lieves the debtor by enabling him to pay his debts by instalments for 
after the making of the order no creditor is to have any remedy against the 
person or property of the debtor in respect of any debt which the debtor 
has notified to a County Court, except with the leave of that Court, and on 
such terms as the Court may impose. Any County Court, too, or inferior 
Court in which proceedings are pending against the debtor, is to stay them 
on notice of the order. A cheap mode is also provided for realising the 
debtor's assets when they exceed £10, by the registrar, at the request of 
any creditor and without fee, issuing execution against the debtor’s goods, 
that is, against what may be termed his surplus assets ; for the debtor’s 
household goods, wearing apparel, and bedding, and the tools and imple- 
ments of his trade, to the value in the aggregate of £20. j j protected from 
seizure. The proceeds of the execution are paid Vsy die bailiff to the 
registrar. 

; Imprisonment under the Debtors Act — The refusal or suspen- 
sion of a bankrupt’s discharge is one form of disciplinary jurisdiction which 
th% Court exercises over misconducting debtors. But there is a higher 
sanction provided for dishonesty by the Debtors Act, 1869. That Act, in 
abolishing— to speak generally — imprisonment for debt, reserved certain 
cases in which debtors were not to enjoy this immunity, but were to expiate 
their offence in ‘‘ durance vile.” For instance, if a person makes default in 
payment of a penalty (other than a penalty in respect of a contract), or of 
a sum recoverable summarily before a justice of the peace, or in case of 
default by a trustee in paying any sum ordered to be paid by him, or in 
case of default by a solicitor in payment of costs for misconduct, or default 
by a debtor in paying over for the benefit of creditors any portion of salary 
or income which he has been ordered to pay, or default in payment of sums 
in respect of the payment of which any Court having jurisdiction in bank- 
ruptcy is authorised to make an order — the defaulter may be sent to 
prison (D. A., s. 4). Then, by sec. 5 of the same Act, any Court may 
commit to prison, for a term not exceeding six weeks, or until paymeht 
of the sum due, any person who makes default in payment of any debt, 
or instalment of any debt due from him, in pursuance of any order or judg- 
ment of that or any other competent Court. 

This may appear at first sight at variance with the principle of the 
Debtors Act, that no person shall be arrested or imprisoned for “ making 
default in payment of a sum of money” ; but it is not in truth so, and for this 
reason, that the jurisdiction to send a judgment debtor to prison is only to 
be exercised where it is proved, to the satisfaction of the Court, “ that the 
person foaking default either has, or has had since the date of the order or 
judgmeiffc,*^ie means to pay the sum in respect of which he has made de- 
fault, and has refused or neglected, or refuses or neglects, to pay tffe same ” 
{ib. s. 5i(2)). In other words, the Court nyist be satisfied that the debtor 
has had the^means of paying the debt and has not done so. This, as Lord 
Bramwell points oftt, in Stonor v. Fowle^ 1888, 13 App. Cas. 20, 28, is not mere 
dfefault, but dishonesty, and it is for this dishonesty, not for mere indebted? 
ness, that tlie penalty of •imprisonment is inflicted. The imprisonment w n 
pure punishment. It does not cancel the debt. As to what are means, sw 



Sarper v. Sbntwgreow, 1880, 6 C. P. D. 366, and Jfoj pa/rte iVyer, 1885, 
3 Mor. 231. JIlo prove means, the debtor and any witnesses may be sum- 
moned andtexamined on oatfa. If the debtor have the means of paying, 
the amount of the debt is immaterial (Zeivis* case, 1873, 42 L J. Ch. 379). 
In estimating means, money derived from a gift may be^taken into account 
(In re Park, 1885, 14 Q. B. D. 597). The Court cannot, in ordering pay- 
ment by instalments, make a prospective order for commitment ; but once 
default has been made, the order of commitment may be made, and sus- 
pended if the instalments are duly paid. 

The power of commitment is a responsible one, and it is only 
intrusted, in the case of the County Courts, or any Courts other than the 
superior Court, to the judge or his deputy. It must be exercised in open 
Court. 

A married woman cannot be committed under sec. 5 of the Debtors Act, 
because the ordinary form of judgment against her does not make her per- 
sonally liable, but only operates against her property (In re Morley, 1887, 
20 Q. B. D. 120). 

Criminal Proceedings. — The Debtors Act having meted out six 
weeks for defaulting judgment debtors, goes on to provide — in more 
stringent terms — for the punishment of fraudulent debtors (s. 11): — if, for 
instance, the bankrupt does not, to the best of his knowledge, discover all 
his property; if he does not deliver up to the trustee all his property, 
which is in his custody or under his control (1), as well as all books, docu- 
ments, papers (2), relating to such property (3) ; if he cancels any part of 
his property to the value of £10 or upwards, or any debt (4), or Iraudulently 
removes any part of his property (5), or makes a material omission in any 
statement relating to his afl'airs (6), or allows a false debt to be proved (7), 
or prevents the production of any book, document, or paper relating to his 
property or affairs (8), or conceals, destroys, mutilates, or falsifies any book 
or document affecting or relating to his property or affairs, or is privy to 
such concealment, etc. (9), or makes, or is privy to making, any false entry 
in any book or document, affecting or relating to his property or affairs (10), 
or fraudulently parts with any such document, or alters it or makes an 
omission in it (11), or attempts to account for any of his property by 
fictitious losses or expenses (12), or within four months of the commence- 
ment ef bankruptcy obtains any property on credit by false representa- 
tions or other fraud (13), or obtains any property on credit, under false 
pretence of carrying on business (14), or pawns, pledges, or disposes of, 
otherwise than in the ordinary way of his trade, any property which he 
has obtained on credit (15), or is guilty of any false representation or other 
fraud, for the purpose of obtaining the consent of his creditors or any of 
them, to any agreement with reference to his affairs or his bankruptcy — 
for any of the above offences, a bankrupt is liable to imprisonment for any 
term not exceeding two years, with or without hard labour (D. A., s. 11)» 
It makes no difference now, in these cases or the case of absconding (see 
i?^m), whether the bankruptcy is on a petition by a creditor ovhy the 
debtc>r, or is based on a receiving order in lieu of committal, under sec. 103 
(5) of toe Bankruptcy Act. 

A bankrupt's abiiconding frqpi England, or trying to abscond, yrith pro- 
perly to the amount of £20, which ought to go to his credilftrs, is felony, 
punishable with imprisonment for two years, with or vibhout hard 
(s. 12)* It is likevrtee a misdemeanour — one year with or without h^ 
mbour^if a pemm, in incurring any debt or Jmbility, has obtained 
under pretences, or by any fraud, w has^ mth mtei^ 





liw creditotB, or any of them, made any gift, delivery, or transfer of, or any 
charge on, his property. 

An undischarged bankrupt, obtaining credit to the exteni of £20 or 
upwards from any person, without informing such person that he is an 
undischarged bankrupt, is guilty of misfeasance under the Debtors Act, 1869 
(B. A.f s. 31). It is sufficient under this section to constitute the offence, 
that credit was obtained, though there was no agreement to give it {B, v. 
Peter^ l8S%, 16 Q. B. D. 636). Keeping goods to the value of £20 is within 
the section, though the order for goods was less {R, v. Juhy, 1887, 65 L T. 788). 
The Court may commit a bankrupt for trial for any misdemeanour under 
the bankruptcy law, and has, for this purpose, all the powers of a 
stipendiary magistrate (B. A., s. 165) ; and it is no bar that the bankrupt 
has got his discharge (B. A., s. 167). Where the Court has ordered a prosecu- 
tion for any offence under the Debtors Act, 1869, or for any offence arising out 
of any bankruptcy proceedings, it shall be the duty of the Director of 
Public Prosecutions to institute and carry on the prosecution (B. A., s. 166). 
The form of indictment need only set forth the substance of the offence 
charged, specifying the offence, as nearly as possible, the words of the 
Act (D. A., 1869, s. 19). A bankrupt is not protected f r om being convicted for 
fraud, under ss. 75 to 84 of the Larceny Act, 1862 (fraud by agents, bankeis, 
yor factors), because he has first disclosed the offence in any compulsory 
examination or deposition before any Court, on the hearing of any matters 
iif bankruptcy or insolvency (B. A., 1890, s. 27), but such statement or 
admission is not admissible in evidence under sec. 85 of the Larceny Act 
in proceediJigs against him. 

Forty-eight prosecutions were, according to the last return, ordered 
in 1895, eleven in the High Court, thirty-seven in the County Court, and 
in thirty-two cases convictions were obtained, three in the High Court pro- 
ceedings, twenty-nine in the County Court proceedings. 

Composition or Scheme of Arrangement. — The present Bank- 


ruptcy Acts, 1883 and 1890, allow a composition or scheme of arrangement, 
as an alternative to the rigour of bankruptcy (B. A., 1890, s. 3, superseding 
B. A, 1883, s. 18) ; such arrangements are equivalents of the liquidation 
by arrangement under the Bankruptcy Act of 1869, but the Legislature 
has fenced in a composition or scheme with so many precautions and 
safeguards, as effectually to secure it from the abuses which occurred 
under the Act of 1869. The chief of these safeguards is in requiring the 
approval of the Court, which is to be given on certain well-defined and some- 
what strict terms, and not till after the public examination of the debtor is 
concluded. A deed of arrangement entered into before a receiving order, 
though such deed is approved by every creditor but one, is no sufficient 
cause for not making a receiving order on the petition of the dwsen- 
tient creditor (In re Dixon & Wilson, 1884, 13 Q. B. D. 118; In re 
Watson & Smith, 1884, 2 Mor. Bky. 199). The course of preceding 
is 6ts follows: The creditors having, at the first meeting, resolved to 
entertain a proposal for composition or a scheme of arranjgement, tne 
debtor is, within four days of submitting his statement of affairs, to 1 ge 
with the official receiver a proposal, signed by him,.einbodying the ^r^ 
of the^composition or scheme, and setting out particulars of any smeties 
or securities proposed. The official receiver then summons f 
creditors, sendin^o each creditor, before the meeting, a copy of ^ . 
Sroposal, yrith a report thereon; and if at such | 

Aumber and three-fourths in value of all the creditors wto ' 

jssolve to accept the proposal, the same shall be deemed t y 



accepted by the creditors. Any creditor may, by letter to the official 
receiver, assenj to or dissent from the proposal, and such assent or dissent 
is to have thrs same effect as if the creditor had been present and had voted 
at the meeting. Only half the debtor's task is accomplished, however, V8|th 
the acceptance of the creditors. The Court has still to be persuaded, 
application is made by the debtor or the official receiver; and notices of the 
application is to be given to the creditors, any of whom may oppose, though 
he has voted for the scheme. Then the Court is to hear a report of the 
official receiver as to the terms of the scheme and as to the conduct of the 
debtor ; and if it is of opinion that the terms of the proposal are not reason- 
able, or are not calculated to benefit the general body of creditors, or in 
any case in which the Court is required, where the debtor is adjudged 
bankrupt, to refuse his discharge, — that is to say, where the debtor has com- 
mitted a misdemeanour under the Debtors Act, 1869, or the Bankruptcy 
Act, or any felony connected with his bankruptcy, — the Court shall refuse 
to approve the proposal. It has no option. If any facts are proved 
on which the Court would be required either to refuse or suspend the 
debtor's discharge, or attach conditions to it, were he adjudged bankrupt, — 
as where the debtor has omitted to keep books of account, continued to 
trade knowing himself insolvent, brought on his bankruptcy by rash and 
hazardous speculations {In re Young, 1884, 2 Mor. Bky. 37 ; In re Salaman, 
1884, 42 Mor. Bky. 61), given an undue preference or defended actions frivol- 
ously or vexatiously, — the Court is bound to refuse its approval to his proposal, 
unless the proposal provides reasonable security for payment of not less than 
seven shillings and sixpence in the pound on all the unsecured Mebts prov- 
able against the debtor’s estate ; but the debtor paying seven shillings and 
sixpence does not oblige the Court to approve {In re Burr [1892], 2 
Q. B. 467)). No proposal is to be approved if it does not provide for 
all proper priorities. Approval is signified by the seal of the Court being 
attached to the instrument embodying the proposal. There are certain 
debts, however, from which the composition, like the discharge in bank- 
ruptcy, does not release the debtor, — ^liability under a judgment against 
him for seduction, or under an affiliation order, or under a judgment against 
him as co-respondent in a matrimonal cause; nor does it release him 
from debts and liabilities from which a discharge in bankruptcy would not 
release him, i.e, for fraud or fraudulent breach of trust (B. A., s. 19 ; 
Flint V. Barnard, 1889, 22 Q. B. D. 90). Costs of an action against 
a fraudulent trustee are not a debt or liability incurred by means of 
fraudulent breach of trust {In re Greer, Napper v. Fanshawe, 1894, 
2 Manson, 350). 

> If a debtor has made a fraudulent or unjustifiable settlement, covenant, 
or contract, the Court may refuse its approval to the scheme (B. A., s. 29). 
These restrictions on the power of approval are designed in the interests 
of commercial morality. It has been repeatedly recognised by the Court 
of Appeal that it is not enough that a scheme is beneficial to creditors. 
The conduct of the debtor must be weighed ; and the Court must lassume 
a commercial censorship, balancing the two considerations — the claims of 
creditors* and the claims of trading morality — as best it {Ex part^ 
1884, 13 Q. B. D. 438. A scheme of arrangement must al«o give 
the creditors some advantage which they would not have in^bankruptcy 
{In re Aylmer, 1887, 19 Q. B. D. 33 ; In re Dixon & Omus, 1887, 5 Mor. 
Bky. 291; In n Sester, 1888, 6 Mor; Bky. 86). ^ ^ I 

It often happens that a sanguine debtor enters into an arrangement 
or composition which he finds himself uSable afterwards to carry 
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defauE in the payment of an instalment. In sucli a 
^8^; under the older Bankruptcy Acts of 1861 and 1869. the creditors 
remitted to their original rights. Tl^ey might hrili^ actions ior 
debts. Now their only remedy is to get the debtor adjudicated a 
bankrupt. The same remedy is prescribed where the Court is satisfied 
that the composition or scheme cannot, in consequence of legal difficulties, 
or for any sufficient reason, proceed without injustice or undue delay to 
the creditors or to the debtor, or that the approval of the Court was 
obtaified by fraud. A composition or scheme of arrangement can he 
entered into after adjudication as well as before (B. A., s. 23). 

Small Bankruptcies, — One salutary provision of tiie Act of 1883 
is that of summary administration in the case of small bankruptcies. 
By a small bankruptcy is meant one where the property of the debtor 
is not likely to exceed in value £300. The object in such a case is to save 
expense and simplify procedure, and with this view the official receiver is 
trustee and the Board of Trade exercises the functions of a committee of 
inspection ; but there is no relaxation of the disciplinary jurisdiction of 
the Court. The bankrupt must go through the orchil of liis public 
examination and obtain his discharge on the ordinarv •ciins. The applica- 
tion for summary administration under sec. 121 is made by the official 
^receiver (form 44, App.) ; and, on his report that tlie estate is under £300, 
the order ought, as a rule, to be made, unless there is some reason to tlie 
contrary {In re Hornihlow, 1884, 2 Mor. Bky. 124). All documents are headed 
“summary case/* No advertisements of proceedings are inserted in 
local papelfe. The Court is to determine all questions of law and fact 
without a jury. Failing a composition, the Court may forthwith adjudge 
the debtor bankrupt. Notices of meetings other than the first are not to 
be sent to creditors for under £3 ; the estate is to be realised with all 
reasonable despatch, and where practicable is to be distributed in one 
dividend; if practicable, within six months. No appeal can be brought 
without leave {In re Dale, 1884, 2 Mor. Bky. 92 ; and see In re Richards, 1887, 
4 Mor. Bky. 233). It is a striking testimony to the usefulness of this legis- 
lative machinery, that no less than 3687 orders were made in 1895 for 
summary administration under sec. 121 ; 529 in the High Court, and 3158 
in the County Court. 

Administration of Estate of Deceased Insolvent, — The 
Bankruptcy Act halving provided the requisite machinery for administration 
of bankrupt estates, it was only natural that the Legislature^ should utilise 
it for the analogous administration of deceased insolvents* estates ; and 
accordingly we find in sec. 125 provisions for this purpose. Any creditor of 
a deceased debtor whose debt would have been sufficient to support a 
bankruptcy petition against such debtor had he been alive, may present 
the petition for administration. Notice is given to the executor or 
administrator ; and if the Court is not satisfied that there is a reasonable 
probability of the estate being sufficient for the payment of the deceased s 
debts, it may make the order. If there are proceedings in Chancery , wiey 
may be transferred, and in such a case the costs of the action are 
out of the estate as testamentary expenses {In re J, Chaprltan, 1883, 
1 Magison, 413). A petition for administration may presen^, 
though th^e is no administi’ator as yet appointed (A re Sleet 
Q. B. 797). Th# powers to set aside voluntary settlements (B. A., s. 4/;, 
summon witnesses as to the estate (B. A., 1Q 

administ^tion of a deceased insolvent’s estate {In re Qoidd, 1 7, 

Q. B. B, 92 ; In re ffemB, 1885, 15 Q. B. D. 159). 
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One of the special features of the "‘legislation embodied 
in the Bankruptcy Act of 1883 is the disciplinary jurisdiction wMeh it 
gives to thg o)urt over debtors. The Act reco^ises that baciruptcy 
is not a matter merely between a man and his creditors: that the 
whole trading community is concerned in the maintenance of a fegh 
standard of commercial integrity and the extermination of fraud# This 
policy is evinced in the sections dealing with the Court's sanctioning 
of schemes of arrangements, but it is still more strongly evinced 
in the increased stringency of the provisions governing a bankruptfs dis^ 
charge. 

A bfiCnkrupt may at any time after his adjudication apply to the Court 
for an order of discharge (B. A., 1890, s. 8 ), but the application is not 'to 
be heard until the public examination of the debtor be concluded ; that 
is, until a searching investigation has been instituted into his affairs. 
Furthermore, the Court is, at the hearing of the application, to take intd 
consideration a report of the official receiver as to the bankrupt's conduct 
and affairs, including a report as to the bankrupt's conduct during the 
proceedings. Armed with these materials, the Court is to hear the 
application in open Court, and may either grant or refuse an absolute 
order of discharge, or suspend the operation of the order for a specified 
time, or grant an order of discharge, subject to any conditions with respect 
to any earnings or income which may afterwards become due to the 
bankrupt, or with respect to his after-acquired property. This invests 
the Court vwith a large discretion, but this discretion is reduced within 
narrow limits by the provisions which follow. These provide that the 
Court shall refuse the discharge in all cases where the bankrupt has 
committed any misdemeanour under the Debtors Act, 1869, or the principal 
Act, or any other misdeameanour connected with his bankruptcy, or any 
felony connected with his bankruptcy, unless for special reasons the 
Court otherwise determines. In all these cases the Court “ shall refuse.” 
This means that a debtor who has been guilty of such offences is unfit to be 
re-admitted as a member of the trading community {In re Richardson & 
Webster, 1887, 4 Mor. Bky, 22). 

“The felony connected with his bankruptcy” here mentioned, means 
a conviction on facts which have resulted in or brought about the bank- 
ruptcy {In re Hedley [1895], 1 Q. B. 923). 

There are, however, other offences not of such a grave character as the 
above, but which disentitle a bankrupt to an unconditional discharge. If it 
is proved, for instance, 

{a) That the bankrupt's assets are not of a value equal to ten shillings 
in the pound on the amount of his unsecured liabilities : unless he 
satisfies the Court that the fact that the assets are not of a value equal 
to ten shillings in the pound on the amount of his unsecured liabilities 
has arisen from circumstances for which he cannot justly be .held 
responsible ; or 

(6) That the bankrupt has omitted to keep such books of accouqj as are 
usual and proper in the business carried on by him, and as ^sufficiently 
disclose his business traiisaetions and financial position within the three 
years immediately preceding his bankruptcy. This is a very bad -offence 
{In re WaUaee, 1884, 2 Mor. Bk^. 167, 170). Books mean theiusual books 
{In re Mutton, 1887, 19 Q. B. D. 102); or f 

(tf) That the bankrupt has continued to trade after tenowing himself te 
be insolvmitl ^ ^ . 

(rf) That the bankrupt has pontmoted joag' debt pro bank- 
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xtiptoy without havlhg, at the time of coutraoting it, auy leasonahle or 
probable gktund of expectation (proof whereof shall lie on him) of being 
able to pay it (see In re J. Williams, 1884, 1 Mor. Bky. 91 ?%nd see J» w 
' Wh^, Winter, & Co., 1884, 2 Mor. Bky. 42) ; or ^ 

fe) That the bankrupt has failed to account satisfactorily for any loss of 
assets, pr for any deficiency of assets to meet his liabilities ; or 

(/) That the bankrupt has brought on or contribute to his bankruptcy 
by rash and hazardous speculations (In re Salaman, 1885, 14 Q. B. D. 936), 
or bymnjustifiable extravagance in living, or by gambling, or by culpable 
neglect of his business affairs (In re Stainton, 1887, 4 Mor. Bky. 242. 
A man is not bound to keep up appearances, but is bound to pay his 
detts); or 

(jj) That the bankrupt has put any of his creditors to unnecessary ex- 
pense by a frivolous or vexatious defence to any action properly brought 
against him ; or 

(h) That the bankrupt has, within three months preceding the date of 
the receiving order, incurred unjustifiable expense by bringing a frivolous 
or vexatious action ; or 

(%) That the bankrupt has, within three months pr';<^C(ling the date of 
the receiving order, when unable to pay his debts as they became due, given 
an undue preference to any of his creditors. Undue preference here has a 
Vider meaning than a “ fraudulent preference ” under sec. 48 (In re Shegg, 
1^0, 25 Q. B. D. 505 ; In re Bryant, 1894, 2 Manson, 37) ; or 

(j) That the bankrupt has, within three months preceding the date of 
the receiving order, incurred liabilities with a view of making his assets 
equal to ten shillings in the pound on the amount of bis unsecured liabili- 
ties; or 

(k) That the bankrupt has on any previous occasion been adjudged 
bankrupt, or made a composition or arrangement with his creditors ; or 

(t) That the bankrupt has been guilty of any fraud or fraudulent breach 
of trust. 

In all or any of these cases the Court may either (1) refuse the dis- 
charge ; (2) suspend it for a period of not less than two years ; (3) suspend 
the discharge until a dividend of not less than ten shillings in the pound has 
been paid to the creditors ; (4) require the bankrupt to consent to judgment 
being entered against him for the balance of debts provable (In re Clarkson, 
1884, 2 Mor. Bky. 219). The Court cannot grant an unconditional discharge 
(In re Heap, 1887, 4 Mor. Bky. 314). Execution in such a case, i.c. where 
judgment is entered, can only issue by leave of the Court. The Court 
cannot make a conditional order and also siispend the order of discharge 
(In re Huggins, 1888, 6 Mor. Bky. 38). 

An order of discharge releases the debtor from all debts, speakmg 

S nerally, provable in bankruptcy, and the tendency of each successive 
nkruptcy has been to enlarge the power of proof (Hardy v. FothergiU, 
1890, 13 App. Cas. 351). The present Act makes every kind of claim, 
present or future, certain or contingent, provable. This is in accordance 
mth the policy of bankruptcy law, that the debtor emerging from the 
portals of\he Bankruptcy Court shall start a free man ; but there are 
certain irinHn or classes of debts — ^involving mord misconduct— foom 
which %e legislature has not thought fit release him. These are— 

1. Debts or j^bilities incurred by means of fraud, or fraudidmt 
breach of trust to Which the debtor was a party, or whereby he has obtaiimd 
forbearanoe of any frau^ to which he was a party. ' • ^ 

2, liability under a jadgment against the debtor m an a^wa |i» 
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seduction, or under an affiliation order, or under a judgment against him as 
a co-respondent in a matrimonial cause. 

3. PenaJtJSs in respect of criminal offences. 

The first of these exceptions brings the law into conformity with right 
reason and good sense. A debtor is not to be deprived, as he formerly was, 
of the benefit of his release when he has merely committed an ipnocent 
breach of trust ; nor is he to be deprived of it because his co-trustee 
has committed a fraudulent breach of trust, if he was no party to the 
fraud. • 

A discharge granted by an English Court is a defence in any English 
Court to an action for debts covered by the release, wherever such debts 
may have been contracted. The certificate is made conclusive evidence, and 
is pleadable to all causes of action accrued before the date of the discharge 
(B. A, s. 30 (3) ; Potter v. Brown, 1805, 6 East, 125 ; 7 K. E. 663 ; and see 
Dicey’s Conflict of Laws, 448, 449, 452). 

Private Deeds of Arrangement. — No reasonable fault can be 
found with the mode in which the present bankruptcy law is worked. 
Official administration is thoroughly efficient, and admitted to be so ; but it 
has two demerits in the eyes of the English trader : (1) that it is officialism, 
and (2) that it involves publicity. ‘‘ Please govern me as little as possible,” 
said Lord Bramwell ; and most Englishmen, having a healthy love of inde- 
pendence, respond to the sentiment. To this the English trader adds: 
“ This is a private matter between me and my creditors. If I can satisfy 
them by an arrangement, what has the State to do with it ? I wish to 
avoid the publicity and stigma of bankruptcy. I am an honest man suiBfer- 
ing temporary eclipse, and bankruptcy would deal a fatal blow at my com- 
mercial credit.” There is much truth in this, and its practical outcome is 
to be seen in what used to be called a Creditors’ Deed,” but are now known 
as “ Private Deeds of Arrangement.” As Lord Campbell 'pointed out long 
ago, they are frequently very advantageous both to creditors and the debtor. 
The composition offered may be considerably more than would be the divi- 
dend onan immediate sale and distribution of his effects, and he maybe enabled 
to pay this composition from the assistance of friends, and from being per- 
mitted to avail himself of his position in the commercial world, which would 
be utterly lost if he were made a bankrupt. Private deeds of arrangement 
are, speaking generally, of three kinds — 

1. Deeds of assignment for the benefit of creditors. 

2. Deeds of composition. 

3. Inspectorship deeds. 

By a deed of assignment the debtor conveys his property — the parti- 
culars of which are specified in the schedules to the deed — to a trustee for 
the creditors, whose names and debts are scheduled to the deed, upon trust 
to realise at discretion, and after payment of expenses to distribute the 
proceeds rateably. An assignment for the benefit of creditors is revocable 
until communicated to them, but after communication it becomes irrevoc- 
able {Synnot v. Simpson, 1854, 5 H. L. C. 121). It cannot be ii^eached 
under 13 Eliz. c. 5, as a covinous or fraudulent conveyance — supposing it 
to be nAde for the fair purpose of equal distribution, and not as a cloak for 
retaining a benefit to the grantor — merely because it may operate to the 
prejudice of a particular creditof. So far from being a fraud# it is, as was 
said in Pickstock v. Lyster (1816, 3 M. & S. 371 ; 16 K# E. 300) the most 
honest thing that a debtor so circumstanced can do. t 

By a composition deed the debtor agrees pay his creditor^, 

7s. 6d. in the pound, by instalments, secured^pethaps, by a surety or sureties, 
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and the creditors give him a conditional release,— a release, that is, defeaeible 
on non-pajment or non^performanoe of covenants by the debtor. 

It is one of the mysteries of our admirable common la^tiiat a debt 
^nnot be discharged by payment of a less sum. A creditor cm take, as 
Vessel, M. R, remarked in Couldery v. Barimmy 1880, 19 Ch. D. 394, 
a horse pr a tomtit ^n satisfaction of a debt, but he cannot take 19s. Od. 
in the pound. If the Homan augurs could not meet without a smile, 
must not English lawyers too blush sometimes for iKdr mysteries? At 
all events, the Courts have been sufficiently conscious of the irration* 
ality of the doctrine in Cumher v. Warn, 1720, 1 Sm. L 0. 357, 
to distinguish it wherever they can, and they have done so in the 
case of composition deeds (ffood v. Cheesman, 1832, 2 Barn. & AdoL 
328). The result is that the mutual forbearance of the creditors will 
support the deed — two creditors even will do {Norman v. Thmpson^ 1860, 
4 Ex. Eep. 755) — though the lOs. 6d. would not. A parol agreement is 
sufficient. After a composition deed has been executed, a compounding 
debtor is free to deal with his property {In re Kearley & Clayton's Contract^ 
1878, 7 Gh. D. 615 ; In re Simons, 1881, 16 Ch. D. 605^ v/hile the com- 
position deed stands; and, on the same principle, tbu <j;jreditor who has 
acceded to the deed cannot maintain an action on his original debt unlesc 
the debtor has made default in carrying out his agreement. In doing so 
lie would be breaking faith, not only with the debtor, but with every 
cre(iitor party to the aiTOngement. As to the operation of the Statute of 
Limitations on the debt, see Be Stock, 1897, 75 L. T. 422. 

Inspeetonbip deeds are the third kind of deeds of arrangement. These 
provide — substantially — for the debtor carrying on his business as before, 
but under the supervision of certain inspectors on behalf of the ^neral 
body of creditors. For forms of the above deeds, see Winslow, Private 
Deeds of Arrangement It is an implied condition in all such deeds, that 
all the creditors that come into the arrangement are on perfectly equal 
terms {Dauglish v. TennerU, 1867, L. B. 2 Q. B. 49 ; In re MUner, 1884, 
2 Mor. Bky. 191). 

The Deeds of Arrangements Act, 1887, now provides for the registra- 
tion of all such instruments, whether under seal or not, made for or in 
respect of the affairs of a debtor for the benefit of his creditors generally,^ 
otherwise than in pursuance of the law for the time being in force relating 
to bankruptcy. Any such deed of arrangement is to be void unless regis- 
tered within seven days of the execution, and unless duly stamped at the 
Bills of Sale Office of the Queen’s Bench Division of the High Court of 
Justice. The stamp is one penny for every hundred pounds of the sworn 
value of the property passing (s. 6 (1)). A register of such deeds containing 
particulars is to be kept by the registrar for such deeds, who is also the 
registrar of bills of sale; and any person may search the register, for a 
shilling, and take an office copy or extract of the registered deed on the 
same terms as office copies of a judgment of the High Court. The High 
Court, or^a judge thereof, has power to extend the time for registration, 
and to rectifv accidental misstatement. If the debtor’s place of business or 
residence is "outside the London Bankruptcy District, the registrant is to 
transmit a copy of the deed to the registrar of the debtor’s proper County 
Court * • • 

^ It is not an unknown thing for a debtor who hnds himBe\f unable to meet hts 
eniamnents, ip give his creditors bills at six mpnths for the amount of their leiqieetive 
deb£ iuid discount the bill# at say 6s. 8d. in the iK)und. It seems very doubtful 
whether such a transaction would%eed to be registered under the Act. 
vot. I. 
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* The creditors to be scheduled to the debtor’s afiSdavit are the creditors 
who are to take the benefit of the deed of arrangement, not the secured 
creditors ^(Maplin v. Daly, 1894, 2 Manson, 1). A deed of arrangement, 
though void for want of registration or stamping, may still be given in 
evidence to prove an act of bankruptcy under sec. 4 {a) {In re EoUinsJiead, 
1888, 6 Mor. Bky. 66). After three months the deed is«unimpeach^ble as an 
act of bankruptcy {In re Bamford, 1879, 12 Ch. D. 314). ,The Bankruptcy 
Act, 1890, contains very important provisions with regard to deeds of 
arrangement. Every trustee under such a deed is, within thirty^days of 
the first day of January in each year, to transmit to the Board of Trade an 
account of his receipts and payments in a prescribed form, and verified in 
the prescribed manner, and any creditor may inspect such accounts on pay- 
ment of a fee. The efiect of this is to draw such deeds within the sphere 
of official control, and make them part of the bankruptcy system. For, 
though the Board of Trade has no power of audit, it can set creditors in 
motion. 

Working of the Present System. — How, then, has the system 
inaugurated by the Act of 1883 worked? Is it come to stay, or will it, 
like so many others that have gone before it, have its day and cease to be ? 
So far as the future may be judged by the past, the bankruptcy system 
embodied in the Acts of 1883 and 1890 is the most efficient, the most 
economical, and the most just which this country has yet seen, and as such 
there seems every prospect that it will establish itself firmly. It repre^nts 
a via media, — consulting, that is, the wishes and the interests of creditors, 
with just enough official control to prevent those abuses whici spring up so 
easily from the supineness or self-seeking of creditors, the dishonesty of 
debtors, and the rapacity of trustees. It discriminates — which no previous 
system has done — between insolvency brought on by misconduct and 
insolvency due to misfortune ; and by steadily discountenancing the one and 
dealing gently with the other, it insensibly purifies commercial morality. 
The vulnerable point of the system is the number of insolvent estates 
which are liquidated outside the Bankruptcy Court altogether. The total 
number of insolvencies, — the commercial wreckage, — for instance, in 1895, 
was 7858. Of these, 4396 were administered in bankruptcy, 3462 under 
deeds of arrangement, — in other words, nearly half. The explanation of this 
is to be found in two causes ; First, the antipathy naturally felt by traders 
to the publicity of bankruptcy, — credit once tarnished in that Court 
seldom recovers its original brightness ; and secondly, to th§ unpopularity 
of officialism with solicitors, who find a private arrangement far more accept- 
able than bankruptcy to themselves as well as to their clients. To legislate 
against arrangements which thus commend themselves to the trading com- 
munity — to prohibit a debtor settling privately with his creditors, if he can 
— would be unjust and tyrannical. Such a course could only be justified by 
proof that private deeds of arrangement are extensively used to commit 
frauds on creditors, either from the apathy of creditors or the want of 
official control over the trustees ; and no such evidence is forthcoming. On 
the contrary, the dividends are larger and the costs of admimstration less ^ 
under private deeds of arrangement than in bankruptcy ; rilnd though the 
body of creditors may be apathetic, there is seldom wanting one cantanker- 
ous creditor, who will satisfy himself that he is getting all that is to be got 
out of his debtor. The dissent of one such creditor is apough to upset the 

^ Costs under official administration are 23 per cent, of the estate ; undir non- 
official^ 21. Q 
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^ole arrangement. As to the trustees of such deeds, there is now an 
effectual guarantee for their hona fides in sec. 25 of the Bankruptcy Act, 
J890, which empowers the Board of Trade to require from them a full 
account of their receipts and expenditure. On the whole, private deeds of 
arrangement useful supplement the system as a legitimate alternative to 
bankrup"tcy. In judging any system of insolvent administration, this must 
always be remembered, — that insolvency, however admirably or adroitly the 
assets ite administered, can never — from its nature — be quite satisfactory ; 
not to the debtor certainly, nor to the creditors, nor to the State. All that 
can be done or hoped for in the most ideal system is (i.) to administer the 
assets expeditiously and economically ; and (ii.) to severely discourage all 
irregular, reckless, or fraudulent trading. It can justly be claimed for the 
system now in operation that it does both these things. 
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